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GUARANTEE BOND No.

BETWEEN the following parties whose names and registered office addresses are set out in the
Schedule to this Guarantee Bond {"the Schedule™)

(1)

The "Contractor” as principal;

{2} The "Guarantor” as guarantor; and

(3 The "Employer”.

WHEREAS:

(D By a contract {the "Buailding Contract”) entered into or o be entered into between the
Employer and the Contractor particulars of which are set out in the Schedule the Contractor
has agreed with the Employer 1o execnte works {the "Works") upon and subject to the terins
and conditions therein set out,

(2 The Guarantor has agreed with the Employer at the request of the Contractor to guarantee

the performance of the cbligations of the Contractor under the Building Contract upon the

terms and conditions of this Guarantge Bond subject to the limitations set out in Clause 7.1
and 7.2.

NOW THE PARTIES AGREE as follows:

Except as otherwise sperified in this Guarantee Bond, capitalised words and phrases used
herein shall have the same meanings as given to them in the Master Definitions Schedule
and the General Provisions of even date herewith and made between Law Hospital National
Health Service Trust {"the Trust") and the Employer or where so specified in this Guarantee
Bond the same meanings as given to them in the Building Contract.

The Guarantor guarantees 1o the Employer as a continuing guarantee the due, proper and

- punctual performance by the Contragtor of all the terms, conditions, cbligations and

agreements cn the part of the Contractor contained in the Building Contract (inciuding,
without limitation, the payment of moneys dug and payable by the Contractor thereunder)
and agrees that if the Contractor shall in any respect fail to perform any of its obligations
(incivding, without Jimitation, the payment of moneys so due and payable) arising under the
Buiiding Coniract or shall commit any breach of or fail to fulfil any warranty as set out in
the Building Contract, then the Guaraator will subject to the terms of this Guarantee Bond:

(2) where such failure relates to the payment of any amount due and payable from the
Contractor to the Employer in accordance with the terms of the Building Contract
{including, without limitation, by way of Liquidated Damages (as defined in
Clause 24 of the Building Contract) or indemnity), pay, such amount 1o the
Employer within 2 Business Days of the Employer notifying the Guarantor of such
failure (such notification to be in the form provided in Clause 3 of this Guarantee
Bond in the case of a failure by the Contractor to pay Liquidated Damages); and
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(b where such failure or breach relates to any other obligation or warmanty of the
Contractor under the Building Contract, be liable 1o the Employer for any and atl

damages which the Employer suffers or incurs by reason of the said failure or breach
in respect of such obligations.

For the avoidance of doubt and without limiting the foregoing, if any Summit Termination
Event ocours (including those such evenis listed in Clause 27.2.1 and Clause 27.2.2 of the
Building Contract) and the Employer exercises all or any of its rights pursuant 10 clause 27.3
of the Building Contract, then the Guarantor shall, subject to the provisions of this
Guarantee Bond, satisfy and discharge the damages suffered by the Employer, and the

obligations of the Contractor arising, as a consequence of the Employer exercising its rights
pursuant to Clause 27.3 of the Building Contract.

For the purposes of any claim for payment by the Empleyer pursuant to Clause 2 of this
Guarantee Bond in respect of Liguidated Damages, the Guarantor acknowledges the
provisions of Clause 24 of the Building Contract relating te Liguidated Damages and
irrevocably and onconditionally undertzkes to pay to the Employer (without any set-off or
counterclaim save as in respect of any amounts which have been certifisd to be due and
payable by the Employer to the Contractor in accordance with the terms of the Building
Contract) all amouonts which from time to time become due and payable by the Contracter to
the Employer pursnant to the said Clause 24 upon presentation to the Guarantor at its
registered office {as set out in the Schedule to this Guerantee Bond) of a certificate or

certificates signed by a director or other duly authorised officer of the Employer stating
that:-

{a) an amount (as specified in the certificate) has become immediately due and payable
by the Coniractor to the Employer in accordance with the provisions of Clause 24
of the Building Contract;

{b) the Employer has made written demand on the Contractor for payment of such
amount {and atiaches to the certificate a copy of such demand);

(c) the Contractor has fajled to pay such amount iz full to the Employer within 2
Business Days of service on the Contractor of such demand;

{(d} the Emplover has made written demand on MNewarthill plc under the Parent
Company Guarantee {as defined in the Master Definitions Schedule) for payment of
such amount {to the extent that the same has not been met by the Contractor); and

(&) Newarthill ple has failed to pay such amount (or the portion unpaid by the
Contractor) within 2 Business Days of service on Newarthil} ple of such demand

and any such certificats shall have attached to it all awards or determinations of the Expert
that have been made pursuant to the Dispute Resolution Procedure {as defined in the
Building Contract) prior to the date of such certificate in respect of clatms by the Contractor
for extensions of time under Clause 25 of the Building Contract.
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5.

52

6.1

The Guarantor shall be kept fully informed by the Contractor of ail steps taken by the
Contractor and by the Employer (inscfar as the Contractor 15 aware of the same) in
accordance with the Dispute Resolution Procedure in respect of any claim under the
Building Contract which could give rise to a claim under this Guarantee Bond.

The Guarantor shall receive from the Contractor copies of:

fa) monthly progress reports provided by the Emplayer to the Trust-under Clauge 3.1 of
Schedule, Part { of the Development Agreement between the Trust and the
Employer; and

by the Construction Timetable {as for titne to time amended or revised),

To the extent that those documents indicate an actual or potential claim against the
Consractor which could give rise to Hability under this Guarantee Bond, then the Contractor
shal} procure that the Guarantor has the right to attend and observe (but without the right to
participate in) all future meetings between the Contractor and the relevant partiss and to

receive copies of al} relevant correspondence until such time as the relevant circumstances
are resolved. )

A failure by the Contractor to pecform and discharge its obligations under Clauses 4, 5 or 14
of this Guaraniee Bond may give rise to a claim for damages by the Guarantor against the
Contractor but shall not in any way prejudice, diminish or otherwise affect the obligations
and liabilities of the Guarantor to the Employer under this Guarantee Bond.

Where a Summit Termination Event within Clause 27.2.1 or 27.2.2 of the Building Contract
has occurred and is subsisting, prior to any exercise of the right of the Employer to terminate
the Building Contract {a "Termination Right"}, the Employer agrees first to notify the
(iearantor (with a copy to the Contractor) (a "Termination Event Notice™) of the Employer's
intention to exercise the Termination Right whereupon the Guarantor may within 14 days of
service of such Termination Event MNotice notify the Employer (with a copy to the
Contractor} (a "Step-In Notice™) that the Guarantor will complete the Works in accordance
with the relevant terms and conditions of the Building Contract (including as to payment of

the Contract Sum)} as if the Guarantor was the original party thereto in place of the
Contractor whereupon:

(a)  the Employer, the Contractor and the Guarantor shzll entsr into a contract to that

effect substantially in the form set out in Part [IT of the Appendix to this Guarantee
Bond (the "Novation Agreement”);

(b}  the Guarantor shall deliver to the Security Trustee a copy of an agreement duly
executed by the Guarantor, such agreement to be substantially in the form of the
Building Contract Dtirect Agreement entered into on or about the date hereof by,
inter alia, the Contractor, the Employer and the Security Trustes but excluding:-

{n the guarantes by Newarthill ple contained in Clause 15 and 20 of the Building
Contract Direct Agreement; and



6.2

6.3

7.1

1.2

(i) all other acknowledgements, warranties and undertakings by Newarthill ple,

and with references to the Contractor being repiaced by references to the Guarantor
and the agreement otherwise being amended mutatis mutandis; and

{c) the Guaranter shall deifiver to the Trust 2 collateral warranty, in the form of the
Collaeral Warranty contained in Part 7{a} of the Schedule 1o the Biilding Contract,
duly executed by the Guarantor,

(together the "Conditions"). Where the Guarantor has served a Step-In Notice under this
Cruarantee Bond, the Contractor hereby undeitakes to the Guarantor forthwith to enter into
the MNovation Agreement and the Contractor hereby irrevocably appoints the Guarantor as
its attorney to execute such Novation Agreement on its behalf. The Guarantor undertakes
and agrees that a failure by the Contractor to execute the Novation Agreement will not
release the Guarantor from its obligations to the Employer under this Guarantee Bond, §f
the Conditions shall not be satisfied within 7 days of the service on the Employer of the
Step-In Notice, the Step-In Notice shall lapse and the Employer shall be entitled to
terminate, the Bailding Contract in accordance with Clause 27.3.1 thereof.  For .the
avoidance of doubt, where the Guarantor has served a Step-In Notice and the Conditions
have been satisfied in accordance with the requirements of this Clause 6.1, the limitations
on the Guarantor's liability under Clause 7 of this Guaraniee Bend shall no longer apply
whether in respect of antecedent or subsequent breaches of the Building Contract.

If the Emplover shall exercise the Termination Right without fist issuing a Termination
Event Notice to the Guarantor or within 14 days of service of such Notice then the
Guarantor shail have no liability and no demand may be issued hereunder in respect of the
circumstances leading to or underlying the Summit Termination Event or as a result of or
arising out of the subsequent termination of the Building Contract.

if the Guarantor does not issue a Step-In Notice within 14 days of service of a Termination
Event Notice then the Employer shafl be entitled to exercise the Termination Right in
respect of the Termination Event in respect of which such Termination Event notice has
been served at any time thereafter in accordance with its rights under the Buiiding Contract
and the liability of the Guarantor shall be determined n accordance with the other
provisions of this Guarantee Bond.

The maximum aggregate liability of the Guarantor under this Guarantee Bond shall not
exceed the sum set out in the Schedule (the"Bond Amount™) and {save in the case of an
exercise of its rights under Clause 6.1¢f this Guarantee Bond) the Guarantor shall have no
obligation under this Guarantee Bond other than to pay sums payable in accordance with the
terms hereof up to the said maximum aggregate amount.

The Guarantor's liability under this Guarantee Bond in respect of any breach or failure by
the Contractor under the Building Contract shall not exceed the liability of the Contractor in
respect of such breach or failure on the basis that the Building Contract is valid, binding and
enforceable and has full force and effect.



8.1

The Guarantor undertakes and agrees with the Employer that any of the following acts,
events, circumstances or omissions which but for the provisions of thiz Clause 8.1 may

affect, change or release the Guarantor from its obligations under this Guarantee Bond,
namely:-

{2}

(b}

{c)

{d)

(e}

(f)

(g)

(h)

(3

(k}

waiver by the Employer of any terms, provisions, conditions, obligations and
agreements of or under the Building Contract or, subject as provided in Clause 3,
any failure 1o make demand upon or take action against the Contractor,

any modification or changes to the terms of the Building Contract or to the Works
referred to i the Building Contract provided that any such modifications or
changes to the Works are litmited to those which are necessary to give effect to or
result from an Eligible Change, a Trust Works Change or {to the extent that the
same falls within the scope of a Trust Works Change) a Summit Change or are
otherwise permitted under the terms of the Building Contract;

any assignation by the Employer of the benefit of the Building Contract which is
permitted under either the Building Contract or the Building Contract Direct
Agresment,;

the granting of extensions of time or other indulgence to the Contractor,

any dealings between the Employer and the Contractor {other than any modification
or change to the terms of the Building Contract or to the Works autside the scope of
paragraph (b} above);

(except to the extent that such breach affects, changes or releases the Contractor
from its obligations under the Building Contract) any breach by the Employer of

any terms of the Building Contract,

the exercise by the Security Trustee of any of its rights under the Building Contract

Direct Agreement or by a Financiers Mominee (as defined in the Building Contract

Direct Agreement) of any of the rights to which it is or becomes entitled pursuant to

the Building Contract Direct Agreement;

the termination of the Building Contract in accordance with its terms or as a result of
the repudiation of the Building Contract by the Contractor;

any novation of the Building Contract to 2 Substitute (a5 defined in the Building
Contract Direct Agreement);

the invalidity or unsnforceability of the Parent Company Guarantee; and

the taking, varying or reteasing of any security from any party to this Guarantee
Bond or from any other persen {other than an assignation or charge of this Guarantee
Bond otherwise than in accordance with Clause 13);




8.2

10,

il

12.

13.1

may be made and done without notice to or the consent of the Guarantor and no such act,
event, circumstance or omission shall in any way affect, change or release the Guarantor
from its obligations under this Guaraniee Bond and the Liability of the Guarantor hereunder
shall not be in any way affected thereby.

Subject to Clause 9 hereof, this Guarantee Bond shall remain in full foree and effect antil
perfermance in full of the tenms, conditions, obligations and agreements™on the part of the
Contractor contained in the Building Contract notwithstanding any of the following acts,
events, circumstances or amissions which but for the provisions of this Clause 8.2 may

affect, change or release the Guarantor from its obligations under this Guarantee Bond
namely:-

{a} the insolvency, liquidation, receivership, reorganisation, amalgamation,
reconstruction or any analogous event of the Contractor, the Guarenter, the
Employer or any other persen;

(b) any disclaimer of the Building Contract by a liquidator of the Contractor, the
Guarantor or any other person; and -

() any change in the status, function, contro! or ownership of the Contractor, the
{Guarantor or any other person.

Whether or not this Guarantee Bond shall be returned to the Guarantor, the Guarantor shall
have no obligations under this Guarantee Bond in respect of any breach of the Building
Contract which ocenss after the Expiry Date or any breach of the Building Contract in
respect of which a claim under this Guarantee Bond has not been notified in writing to the
Guarantor {including such particulars of such breach as are Known to the Employer) prior to
the expiry of the perigd of three months after the Expiry Date.

Mo delay or omission of the Employer in exercising any right, power or privilege hereunder
shall impair such right, power or privilege-or be construed as a waiver of such right, power
or privilege nor shall any single or partial exercise of any such right, power or privilege
preciude any further exercise thereof or the exercise of any other right, power or privilege.
The rights and remedies of the Emplover herein provided are comulative and not exclusive
of any rights or remedies provided by iaw.

A waiver given or consent granted by the Employer under this Guarantee Bond will be

effective only if given in writing and then only in the instance and for the purpose for which
it is given.

If at any time any one or more of the provisions of this Guarantee Bond is or becomes
invalid, illegal or unenforceable in any respect under any law, the validity, legality and
enforceability of the remaining provisions hereof shall not be in any way affected or
impaired thereby,

Save as specifically otherwise provided in this Guarantee Bond any notice, demand or other
communication to be served under this Guarantee may be served upon a party hereto only by
posting by first class post or delivering the same by hand to the party to be served at its
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13.2

13.3

4.

15.

16.

I7.1

17.2

17.3

address shown in the Schedule to this Guarantee Bond or at such other address as ji ay
from time to time notify in writing to the other party.

A nolice or demand served by fivst class post shall be deemed duly served on the second
Business Day afier the date of posting and a notice or demand sent by hand shall be deemed
10 have been served at the time of delivery uniess served after 5.00 pm in the place of

intended receipt in which case it will be deemed served at 9.00 am. b the following
Business Day.

In proving service of any notice i will be sufficient to prove, in the case of a letter, that such
letter was properly stamped or franked first class, addressed and placed in the post.

The Contractor having requested the execution of this Guarantee Bond by the Guarantor
undertakes with the Guarantor (without limitation of, or prejudice to, any other rights and
remedies of the Employer or the Guarantor against the Contractor) to perform and discharge
the obligations on its part set out in the Building Contract,

The Employer may assign or charge this Guarantee Bond or any benefit arising from it jn
favour of any one or ali of the Beneficiaries (as defined in the Collateral Deed) and/or the
Substitute (as defined in the Building Contract Direct Agreement) and their permicted
successors, transferees and assignees on such terms as it sees fit without the consent of the
Guaranter and without affecting, changing or releasing the Guarantor from its obligations
under this Guarantee Bond, provided however that the Guarantor shall be entitled to deal
only with the Employer in respect of this Guarantee Bond and shall not be deemed to have
knowledge of, or obligations in respect of, such assignation unless and until the Employer
shall give notice of any such assignation or charge to the Guarantor substantially in the fonm
of the Notice of Assignation set out in Part | of the Appendix to this Guarantee Bond.

All references to the Employer in this Guarantee Bond shall include the Secunty Trustee as
identified in any Notice of Assignation given to the Guarantor pursuant to Clause 13
provided an Enforcement Notice (as defined in the Wotice of Assignation) has also been
given {ollowing which event, the Security Trustee shall be entitled to exercise all rights of
the Employer under this Guarantee Bond in place of the Employer,

This Guarantee Bond shall be governed by and construed in accordance with the laws of
Seotland.

Each of the persons constituting the Contractor, the Guarantor and the Employer separately
prorogate the non-exclusive jurisdiction of the Court of 3ession in Scotland in relation 1o
any disputes arising hereunder,

Without prejudice 10 any other permitted mode of service, the parties agree that service of
any writ, notice or other document for the purpose of any proceedings begun in Scotland

shall be duly served upon if delivered personally or sent by registered post, in the case of:

(=) the Contractor 1o {marked for the attention of Y



b} the Guarantor 1o 120 Fenchurch Street, London EC3M SBP {(marked for the attention
of The Manager, Surety Department),

(<} the Employer to the appropriate address set out in the Schedule and marked for the
antention of

ot such other person and address in Scotland as the relevant party shall motify to the others
in writing from time to time.

18, The parties hereto consent to the registration of these presents for preservation and
execution.

IN WITNESS WHEREOF the parties hereto have caused this Guarantee Bond consisting of this
and the foregoing seven pages, the following Schedule and Appendix in three parts to be executed as

follows:-
Subscribed for and on behalf of *

Sir Robert McAlpine Limited
at

on day of 1098

acting by

in the presence of

Witness | .
Full Name
‘Address

Subscribed for and on behalf of

New Hampsbire Ihsurance Company

221 day of 1993

acting by

in the presence of
Wilness -
Full Mame mmemmmmme e
Address



Subscribed for and on behalf of

Summit Healtheare (Law) Limited
at

an day of 1995

by

Cirector, and

Director/Secretary

............... Director

Director/Secretary



This is the Schedule referred to in the foregoing Guarantee Bond No. dated 1994
made between the Contractor, the Guarantor and the Employer as defined in this Schedule.

The Contractor:

The Guarantor:

The Employer:

The Building Contract:

The Bond Amount:

The Expiry Date:

THE SCHEDULE

Sir Bobert M Alpine Limited whose registered office is at;
Eaton Court, Maylands Avenue, Hemel Heémpstead, Heris
HPz 7TR

New Hampshire Insuramce Company whose principal
office address is at: 120 Fenchurch Street, London, ECIM
SBP

Summit Healthcare (Law) Limited whose registered office
is at: Saltire Court, 20 Castle Terrace, Edinburgh, EH}

A contract for the design and construction of a New Law
District General Hospital at Netherton, Scotland entered or to
be entered into on or about the date hereof betwsen the
Employer and the Contractor.

£51,662,614.00 (fifty one million, six hundred and sixty two
thousand, six hundred and fourteen pounds sterling)

The Contractual Practical Completion Date
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This 15 the Appendix referted 1o in the foregoing Guarantee Bond No. daled 1698

. made between the Contractor, the Guarantor and the Emplover as defined in the Schedule.
THE APPENDIX
NOTICE OF ASSIGNATION
AND ACKNOWLEDGMENT
Part]
MNotice
To: New Hampshire Insurance Company
123 Fenchurch Street
. London, EC3M SBP
England Dated -
Dear Sirs
1. We refer to the Guarantes Bond No. dated . 1998 {the "Bond"™) issued by
yourselves in favour of the Empioyet (as defined in the Bond).
2 We hereby give you notice that we have assigned to in its capacity as securiry
trustee for and on behalf of certain bondholders and fnanctal institutions {the "Security
Tmstee"} all of our nghts, title and interests in and to the Bond.
1

We confirm that until you receive notice to the contrary from the Secarity Trustee, you
should deal only with the Secority Trustee in respect of the Bond.

We confirm that notwithstanding the assignation of the Bond to the Security Trustee, the
Employer shall remain lable to perform all of the obligations (if any} imposed on it thereby.,

For the avoidance of doubt, we confirm that final and unconditional payment pursuant to the
Bond of an amount in accordance with paragraph {iit) of the Consent and Acknowledgement

set out as Part II hereof will satisfy your obligation 1o pay the currespondmg amount to the
Ermployer under the Bond.

Al references 1o this notice shali be construed as reference to this notice and the Consent and
Acknowledgement set out as Part II hereof.

This notice may only be revoked by notice in writing from the Security Trustee.

Beferences in this notice to the Bond shall be construed as references to the Bond as amended or
varied with the consent in writing of the Security Trustee,
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This notice shall be governed by and construed in accordance with the laws of Seotland and only the
courts of 3cotland shall have jurisdiction hereander.

Please acknowledge receipt of this notice by signing two copies of this notice on the Consent and
Acknowledgement in the form attached hereto and by returning one copy as s¢ executed to the
Employer and one copy to the Security Trustee c/o Shepherd & Wedderbum WS, Level 2, Saltire
Court, 20 Castle Terrace, Edinburgh, EH] 2ET marked for the attention of Paul WHally.

Yours faithfully

For and on behalf of
SUMDMIIT HEALTHCARE (LAW) LIMITED
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PARTII

Acknowledgement

Tao:

Summit Healthcare (Law) Limited Securiry Trustee
Saltire Court Address

20 Castle Terrace -
Edinburgh

EHI

Consent and acknowledgement

We hereby acknowledge receipt of a notice of assignation (the "Notice™), a copy of which is attached
hereto and:

{i)

(in)

{iif)

(iv)

)

confirm our agreement to the terms of the Notice;

R 1
confirm that we have not received notice of the interest of any third party in all or any of the
property stated in the Notice to have been assigned;

agree to pay all amounts due for payment by us to the Employer under the Bood up to the
Bond Amount of £ Sterling directly to a bank account named the Summit Healtheare
{Law) Limited. Account; a/¢ no. held by Bank Branch

ar t¢ such other account in the UK as the Security Trustee may notify us from time to time;
and

agree that we shall, until we receive notice to the contrary from the Security Trustee, deal
ontly with the Security Trustee in respect of the Bond,

Final and unconditional payment of an amount due from us under the terms of the Bond in
full to an account as specified in paragraph (iii) zbove will discharge cur iiability to pay that

amount under the Bond without any requirement on our part to see to the application of the
moneys.

For and on behalf of
Wew Hampshire Insurance Company

Date:
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PART 11

Form of Novation Agreement

AGREEMENT dated

BETWEEN:-

(1)

SUMMIT HEALTHCARE (LAW) LIMITED (the "Employer"); and

{2) NEW HAMPSHIRE INSURANCE COMPANY (the "Guarantor"y; and

(3}  SIR ROBERT MSALPINE LIMITED (the "Contractor"}

RECITALS

{A) The Employer and the Contractor have entered into (the "Building Contract™) a contragt
datad 1998 for the design, construction, fitting out and commissioning of New Law
District General Hospital (the "Building Contract™).

{B) The Guarantor has issued to the Employer a Guarantee Bond dated 1998 {the
"Guarantee Bond™) in respect of the performance of the contract, obligations under the
Building Contract;

(<) Pursuant to the terms of the Guarantee Bond, the Employer has agreed 1o the Building

Contract being novated to the Guarantor.

THE FARTIES AGREE AS FOLLOWS.:-

2.1

INTERPRETATION

Capitalised terms defined in the Guaraniee Bond shall have the same meaning in this
Agreement.

NOVATION
On the date hereof

(a}  the Contractor shall cease to have the benefit of any of its rights, and shal} be

released by the Employer from all of its abligations, under and in respect of the
Building Contract; and

(b)  the Guarantor shall have the benefit of such rights and shall assume obligations that

are identical to all of the rights angd obligations of the Contractor under the Building
Contract (whether they shall have arisen or arise before, on or afier the date hereol)
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2.2

il

3.2

excepl that all such nights shall be rights owed to, and all such obligations shal} be
obligations owed by, the Guarantor instead of the Contractor.

{ch the Contractor nhereby assigns to the Guarantor or to such other person as the
Guarantor may have nominated in writing prior to the date hereof the Contractor's
rights and obligations under the Sub-Contracts (as defined in the Building Contract}.

Pursuant to Clause 2.) above, the Guarantor shzll accordingly become a party to the

Butiding Contract in place of the Contractor and thereafter shall be treated as {f it was

named as a party therete in place of the Contractor and the Guaranter shall owe all of such
obligations as are referred to in Clavse 2.1 to the Employer.

GOVERNING LAW

This agreememt is governed by and shall be construed in accordance with the faw of
Scotland.

Each of the persons constituting the Employer, the Guarantor and the Contractor separate]y
prorogate the non-exclusive jurisdiction of the Court of Session in Scotland in relation 1o
any disputes arising hereunder.

IN WITNESS whereof the parties hereto have cansed this agresment to be executed as follows:
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PBart 5B - Newarthill Ple Parent Company Guarantee

The form of Parent Company Guarantee follows this page
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DATED

{1y NEWARTHILL plc
- gnd -

(23} SUMMIT HEALTHCARE (LAW) LIMITED

PARENT COMPANY GUARANTEE
NEW LAW DISTRICT GENERAL HOSPITAL - CONSTRUCTION CONTRACT

ASHURST MORRIS CRISP
Broadwalk House
5 Appold Street
London EC2ZA ZHA

Tei: 171638 1111
Fax: 0171 972 7990
Ref: LMM/325124



THIS GUARANTEE

BY

{1y NEWARTHILL pl¢ (Company Registration MNo. 105097)) having its registered office at
40 Bernard Street, London WO IN 1LG {the "Guaranter™); and

TO

{2) SUMMIT HEALTHCARE (LAW) LIMITED {Company Registration No. 182649) having
its registered office at Sahire Court, 20 Castle Terrace, Edinburgh (the "Employer”)

WHEREAS

(A)  Sir Robert McAlpine Limited {the "Subsidiary™), has entered into a contract with the
Employer in relation to the design, construction, fitting out and commissioning of the New
Law District General Hospital as described in the contract {the "Construction Contract”).

fBY  The Guarantor is the beneficial awner of one hundred per cent. (100%) of the issued share
capital of the Subsidiary.

(C)  The Guaramor has agreed to guarantee all the obligations of the Subsidiary under the

Construction Contract on the terms set out below,

NOW IT IS HEREBY AGREET as follows:-

L.

The Guarantor in consideration of the Employer entering the Construstion Contract with the
Subsidiary, for itself, its successors and assigns, hereby absolutely, imevocably end {except
as expressly provided herein) unconditionally guarantees to the Employer as a continuing
guarantee the due, proper and punctual performance by the Subsidiary of all the terms,
conditions, obligations and agreements on the part of the Subsidiary contasined in the
Construction Contract {including, without limitation, the payment of monies) and agrees
that if the Subsidiary sha!l in any respect fail to perform any of its obiipations {(including,
without limitation, the payment of monies) arising under the Construction Contract or shatl
commit any breach of or fail to fulfi] any warranty as set out in the Construction Contract,
then the Guarantor will forthwith pecform and fulfil in place of the Subsidiary each and
every obligation or warranty in respect of which the Subsidiary has defaulted or 3s may be
unfulfilled by the Subsidiary. The Guarantor shall be fiable to the Employer for any and 2ll
losses, damages, expenses, liabilities, ¢laims, costs or procesdings which the Employer may
suffer or incur by reason of the said failure or breach: provided always that the Guarantor's
liability under this Guarantee shall not exceed that of the Subsidiary under the Construction
Contract determined on the basis that the Construction Contract is valid, enforceable and
has full force and effect.

For the purposes of any claim for payment by the Employer pursuant to Clause | of this
Guarantee in respect of Liquidated Damages {as defined in the Constreetion Contact), the
Guarantor acknowledges the provisions of Clause 24 of the Construction Contract retating
to Liguidated Damages and i{rrevocably and unconditionalty undertakes io pay to the



Employer (without any set-off or counterclaim save as in respect of any amuunts winch
have been certilied (o be due and payable by the Employer o the Contracior in accordance
with the terms of the Construction Contract) ail amounts which from time to time become
duc and payable by the Contractor to the Employer pursuant to the said Clause 24 in each
case within 2 Business Days of the prasentation to the Guarantor at its registered office (as
set out above) of a certificate or certificates signed by a director or other duly authorised
officer of the Employer stating that:-

{a} an amount (as specified im the cerificate} has become mimediately due and
payable by the Contractor to the Employer in accordance with the provisions of
Clause 24 of the Construction Contract;

{b) the Employer has made written demand on the Contractor for payment of such
amount {and attaches to the certificate a copy of such demand); and

{c} the Contractor hag failed to pay such amount in full to the Employer within 2
Business Days of service on the Contractor of such demand;

and any such certificate shall have attached to it all awards or determinations of the Expert
fas defined in the Construction Contract) that have been made pursvant to the Dispute
Resclution Procedure {as defined in the Construction Contract) prior to the date of such
certification in respect of clzims by the Contractor for extensions of time under Clause 25
of the Construction Contract.

The Guarantor covenants and agrees with the Employer that any act, event, circumstance or
omission which but for the provisions of this Clause 3 may affect, change or reiease the
Guarantor from its obligations under this Guarantee, including, without limitation:-

{1 waiver by the Employer of any terms, provisions, conditions, obligations and
agreements of or under the Coastruction Contract or any failure to make demand
upon or take action against the Subsidiary;

(i} any modification or changes, however fundamental, o the Construction Contract
ar referred to in the Construction Contract;

{iii} the giving by the Employer of any consent to an assignation or the making of any
assignation of the Construction Contract;

(iv) the granting of extensions of time or adjustments to the amount payable to the
Subsidiary or other indulgence to the Subsidiary;

{v) any dealings between the Employer and the Subsidiary;

{vi) she avoidance or termination of the Construction Contract or the employment of
the Subsidiary for default by the Subsidiary;

{vii) {except to the extent that such breach is not caused by the Subsidiary and affects,
changes or releases the Subsidiary from its obligations under the Construction
Contract) any breach by the Employer of any terms of the Construction Contract;
and



[vill) any bond, security or other guarantee oblamed by the Emplover for any of the
chligations of the Subsidiary wnder the Construction Contract;

may be made and done withaut notice te or the consent of the Guaramntor and no such act,
gvent, circumstance or gmission shall in any way affect, change or release the Guarantor
from its obligations under this Guarantee and the liability of the Guarantor hereunder shall
not be in any way affected thereby.

This Guaraniee shall remain in full force and effect until pecformance in full of the terms,
conditions, obligations and agreements on the part of the Subsidiary contained in the
Construction Contract notwithstanding any act, event, circumstance or omission which but
for the provisions of this Clause 4 may affect, change or release the Guarantor from its
obligations under this Guarantee, inchuding, without lmitation:-

(i} the insolvency, liquidation, receivership, reorganisation, amalgamation,
reconstruction of any analogous event of the Subsidiary, the Guarantor or any
ather person,

i} any disclaimer of the Construction Contract by a liquidator of the Subsidiary, the
Guarantor or any other person;

(iii) any change in the status, function, control or ownership of the Subsidiary; and/or

{iv) unenforceability or invalidity of any obligations of the Subsidiary so that this
Guarantee shall be copstrued as if there were no such unenforceability or
invalidity.

Until the terms, conditions, oblipations and agreements on -the part of the Subsidiary
contained in the Construction Contract have been unconditionally and irrevocably
performed in full the Guarantor shall not by virtue or as a result of any payment or
performance by it under this Guarantee in respect of the Construction Contract:-

(2} be subrogated o any rights, security or moneys held or received or receivable by
the Emplover, ar

{b) receive, claim or have the benefit of any payment, distribution, security or
indemnity from the Subsidiary or (if and for so long as the Employer has any
unsatisfted claims ocutstatding or pending against the co-surelies) any such co

surety; of

{c) unless so directed by the Employer {when the Guarantor will prove in accordance
with such directions) claim as a creditor of the Subsidiary in competition with the
Employer.

The Guarantor shall hold in trust for the Employer and forthwith pay or transfer {as
appropriate) 1o the Emplover any such payment {including an amount equal to any such set-
offy, distribution or benefit of such security, indemmity o claim in fact received by 1t in
breach of Clause 5.
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9.2
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10.2

o defay or omission of the Employer in exergising any right, power or privilege hereunder
shall impair such right, power or pnivilege or be construed as a waiver of such right, power
or privilege nor shall any single ar partial exercise of any such right, power or privilege
preclude any further exercise thereat or the exercise of any other right, power or privilege.
The nights and remedies of the Employer herein provided are cumulative and not exclusive
of any rights or remedies provided by law.

A waiver given or consent granted by the Employer under this Guarantee will be effective

cnly if given in writing to the Guarantor and then only in the instance and for the purpose
for which it is given,

If at any time any one or more of the provisions of this Guarantee {3 or becomes invalid,
illegal or unenforceable in any respect under any law, the validity, legality and
enforceability of the remaining provisions hereof shall not be in any way affected or
impaired thereby.

As a separate and altemative stipulation the CGuarantor wngonditionally and irrevocably
agrees that any sum expressed to be payable by it or obligation to be performad by it under
this Guarantee but which is for any reason {whether or not now existing and whetber or not
now known or becoming known to ihe Guarantor) not recoverabie from or enforceable
against the Guarantor on the basis of a guarantee shall nevertheless be recoverable from or
enforceable against the Guarantor as if the Guarantor werg the sole principal debtor or
obligor (where relevant).

Save as specifically otherwise provided in this Guarantze any notice, demand or other
communication to be served under this Guarantiee may be served upon a party hereto only
by posting by first class post or delivering the same by hand or sending the same by
facsunile transmission to the party 1o be served at its address or facsimile number shown
immediately afier its name on the signature page of this Guarantee or at such other address
or number as it may from Hme to time notify in writing to the other party.

A notice or demand served by first ciass post shall be deemed duly served on the second
business day afier the date of posting and a notice or demand sent by hand or facsimile
transmission shall be deemed to have been served at the time of delivery or transmission
unless served after 5.00 pm in the place of intended receipt in which case it will be deemed
served at 9.00 am. on the following business day. For the purposes of this paragraph
"business day” means a day on which commercial banks are open for business in Edinburgh
or London.

In proving service of any notice it will be sufficient to prove, in the case of a letter, that
such lerter was properly stamped or franked first class, addressed and placed in the post
and, in the case of facsimile ransmission, that such facsimile was duly transmitted on a
business day o a current facsimile number of the addressee at the address referred to
below,

The Employer may assign or charge this (Quarantee or any benefit ansing from it in favour
of the Financiers 1o the Empleyver under the Summit Assignation {as amended, varied or

_d -



supplerented from time to time) and tieir permited successors, ransferees and assigns on
such lerms as it sces fit withow the consent of the Guaranror and without affeciing,
changing or releasing the Guarantor from its obligations under this Guarantee.

2, This Guarantee shall be governed by and construed in accordance with the laws of Scotland
and each of the persons constituting the Guarantor and the Employer separately proropate
the non-exclusive jurisdiction of the Court of Sessian in Scotiand in relation to any disputes
hereunder.

IN WITNESS whereof this agreement coonsisting of this and the preceding four pages has been
executed as follows:-

Subscribed for and on behalf of )
MNEWARTHILL PLC )
at )
on day of 1998 }
S
acting by in the presence of
WINESS e
Full name .....ooveeecerennnnec e
AdAress e
Subscribed for and on behalf of )
SUMMIT HEALTHCARE (LAW) )
LIMITED )
at
omn day of 1998
Director
by Director
and Director/Secretary Director/Secretary



Schedule

Part 6 - Financiers” Building Contract Direct Agreement

The form of Financier's Building Contract Direct Agreement {ollows this page

181157 151



SIR ROBERT M ALPINE LIMITED

-and -
NEWARTHILL PLC
-and -
SUMMIT HEALTHCARE {LAW) LIMITED

- and -

AMBAC INSURANCE UK LIMITED
and -

ROYAL EXCHANGE TRUSTEE NOMINEES LIMITED
as Security Trustee

BUILDING CONTRACT DIRECT AGREEMENT

ASHURST MORRIS CRISPE
Broadwalk House
5 Appold Street
London EC2A 2HA

Tel: 0171-638 1114
Fax: 0171-972 7990
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DEED made

BETWEEN:-

(1)

{2)

(3

{4)

(3

SIR ROBERT M‘ALFPINE LIMITED a company incorporated in England and Wales under
regisiered number 566823 having its registered office ar Eaton Tount, Maylands Awvenue,
Hemel Hempstead, Hentfordshire HF2 7TR (the "Contractor™);

NEWARTHILL PLC 2 company incorporated in England and Wales under registered
rumber 1050970 having its registered office at 40 Bermmard Street, London WCIN 1LG (the
"Guarantor");

SUMMIT HEALTHCARE (LAW) LIMITED a company tncorporated in Scotiand under
registered number 152649 having its registered office at Saltire Count, 20 Castle Terrace,
Edinburgh {"Summit™);

AMBAC INSURANCE UK LIMITED ("AMBAC"} a company incorporated in England
and Wales under registered number 3243674 whaose address is 5t Helen's, One Undershaft,
London EC3A BIL; and

ROYAL EXCHANGE TRUSTEE NOMINEES LIMITED (the "Security Trustee”
which expression shall, where the context s¢ admits, include all persons for the time being
the trustee or trustees under the Security Trust Deed (as defined herein}).

RECITALS

(A)

(B}

{(Cy

By a building contract dated on or about the date of this agreement {the "Building
Contract”) made betwesn Summit and the Contractor, the Contractor has sgreed with
Summit to design, construct and commission a district general hospital, all in compliance
with the contracts (the "DBFO Contracts™) for the design, construction, non-clinical
operation and financing of a district general hospital at Law, dated on or about the date of .
this agreement and wmade berween Law Hospital National Health Service Trust (the
"Trust') and Summit.

By a guzrantee dated on or about the date of this agreement the Guarantor provided to
Summit a guarantee of the Contractor's obligations under the Building Contract (the
"Building Contract Guarantee').

The parties to this Agreement have agreed various martters in relation to the Building
Contract on the terms set out below.

THE PARTIES AGREE AS FOLLOWS:-

1

1.1

INTERPRETATION
Definitions

In this agreement.



"Applicable Accounting Principles” means accounting principles, standards and practices
generally accepied v England and consistently applied in accordance with the Companies
Act 1985 10 1989,

*Beneiiciaries” has the meaning given to it in the Collateral Deed;

“Buiiding Contract Guarantee” means the guarantee given by the Guaranter in favour of
Summit in respect of the Contractor's obligations under the Building Contrace,

"Collateral Deed" means the collateral deed of on or about today's date berween, inter alia,
Summit, the Security Trustee, the Bond Trustee and AMBAC;

"Coutract Docaments' means:

{a) this Agreement;

(b}  the Building Contract Guaraatee; and

{c) the Building Contract;

*Credit Provider" has the meaning given to it in the Collaterat Deed;

"Finance Documents" has the meaning given to it in the Collaterzi Deed,
"Financial Indebtedness” has the meaning given to it in the Collaterai Deed:
"Financier Direct Agreement' has the meaning given to it in the Collateral Deed,

"Independent Engineer" means such person as may be appointed Independent Engineer
under the Collateral Deed:

"Insurance Proceeds" means all proceeds of the Insurances payable to or received by or on
behalf of any member of the Summit Group {including in respect of the Project Documents
‘any sub-contractor {of any tier) of the Summit Group or any sub-contractor of any ter of
Summit) or any Credit Provider, including proceeds of any insurance in respect of liabilities
arising under any of the Project Documents but excluding any such proceeds paid directly to
4 third party claimant.

"RTPA" has the meaning given to it in the Collateral Deed;
"Security Docamenis” has the meating given to it in the Collateral Deed;

"Security Trust Deed"” means the security trust deed of on or about today's date benwveen,
tter alia, AMBAC, the Security Trustee, the Bond Trustes and Summit;

"Subsidiary " means a subsidiary as defined in section 736 of the Companies Act 1985 as
amended by the Companies Act 1989,

-7



"Summit Assigration” means the assignation in security dated on or about the date of this
agreement granted by Summit in favour of the Security Truster;

"Summit Group™ means Sommit Healtheare Law Limited, Summit Finance {Law) PLC
and Summit Holdings (Law) Limited.

Interpretation

In this Agreement:-

(a)

{b)

{c})

{d)
{e)

(f)

{g}

(h}

)

a reference to "termination" of the Building Contract includes any suspension
{otherwise than temporarily for proper safety or operational reasons) or termination
of the Contractor's employment andfor activities under # (and the verb 1o
"terminate™ shall be construed accordingly),

with the exception of the definitions contained in clause 1.1, words and phrases
defined in any of the Building Contract, the DBFO Contracts and the Financier
Direct Agreement shall bear the same meaning herein;

references to a statute or legisiative provision, or a provision of a stamte or
legislative provision, or any other Law shall be construed, at any particular time, as
including a reference to any modification, extension or re-enactment at any time then
in force and to all instruments, orders and regulations then in force and made at any
time under, or deriving validity from, the relevant statute, provision or Law;

references to clapses are, uniess the context otherwise requires, references to the
provisions of this Agreement;

references in the singular shall include references in the plural and vice versa and
words denoting natural persons shall include any other Persons;

headings shall be ignored in construing this Agresment;

references 1o an agreement, deed, instrurnent, licence or other decument (including
this Agreement), or to & provision contained in any of these, shall be construed, at
the particular time, as a reference to it as it may then have been amended, varied,
supplemented, modified, suspended or novated;

references to a party or the parties inctude its or their successors and permitted
assignees;

references to the "Assets" of any Person means all or any part of its business,

undertaking, property, assets, revenues (including any right to receive revenues) and
uncalled capital wherever situated;

references to a "Person” inciude any individual, company, corporation. fiem,
parinership, joint venure, underdaking, asseciation, organisation, trust. stafe or

23



2.1

12

Government Awhority {in each case, whether or not having separate legal
persenalily); and

1.3) references to the "Winding-up" of a Person aiso includes the amalgamation,
reconstruction, reorganisation, administration, dissolution, liquidation, merger or
consolidation of that Person, and any equivalent or analogous procedure under the
law of any jurisdiction in which that Person is incorporated, domiciled or resident or
carries on business or has Assets,

NOTICE OF ASSIGNATION, ACKNOWLEDGEMENTS

The Security Trustee hereby gives notice to the Contcactor and the Guarantor of the
assignation in security pursuant to the Summit Assignation by Summit to the Security
Trustee of all Summit's rights:

(a) under the Coniract Documents; and

{b) to receive Insurance Proceeds under all present and future policies of insurance taken
out and maintained by Swmmit pursvant to the DBFO Contracts, the Building
Contract andfor in accordance with the third schedule to the Collateral Creed.

The Contractor and the Guarantor:-

{a) acknowledge that they have received intimation of the Assignation and confirm that
they have not received any notice of any previous assignations or charges over the
Contract Documents;

(b) acknowledge that intimation of the Assignation shail not imply any assumption by
the Security Trustee as assignee of the obligations of Summit to the Contractor or the

Guarantor under the Buoilding Contract and the Building Contract Guarantee
respectively;

{c) acknowledge that the execution of this Agreement 5 one of the conditions which
must be satisfied before any of the Beneficiaries is obliged to advance Summit

moneys, or provide credit suppost to or on behalf of Summit, under the relevant
Finance Documents;

{d} acknowledge that, pursuant to the Assignation, Summit is not entitled to amend, vary
or waive any provision of the Contract Documents without the prior written approval
of the Security Trustee and confirm that no amendment, waiver ot release of any
such rights, interests or benefits shail be effective other than with the prior written
consent of the Security Trustee, and that no termination of such rights, mterest or
benefits shall be effective unless they have given to the Security Trustee writien
notice of the proposed termination in aceordance with and subject to the terms of the
Contract Documents: and

() acknowledge that, if they have been notified by the Security Trusies that an
Enforcement Event {as defined in the Assignation) has occurred all rights of Summit

S4.
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2.5

2.0
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1o compel performance of the Contract Documents are onlby exerciseable by {or with
the prior approval of } the Security Trustee.

The Security Trustes has agreed with Summit that, unti! such time as the Security Trustee
notifies the Contractor and the Guarantor in writing that an Enforcement Event has securred,
Summit may exercise all of the rights referred to in clause 2.1{a) subject 1o the restrictions
on Summit referred toin clauses 2.2 and 14.3,

The Contractor and Guarantor each acknowledges that upon netification in writing to them
by the Security Trustee pursuant to clause 2.3;

(&) all payments under or arising from the Building Contract and Building Contract
Guarantee should be made to {or with the prior approval of) the Security Trustee or
to its order; and

{b) all remedies provided for in the Building Contract and the Building Contract

(Cuarantes or available at law or in equity to Summntit ace exercisable only by (or with
the prior approval of) the Security Trustee.

Summit acknowledges to the Contractor that it is aware of the Contractor's duty to pay the
Security Trustee by reason of clause 2.4(z2) and Summit waives any claim to such payment
whether arising in law or equity to the extent that such payment is made by the Contractor.

Guarantor acknowledges to the Contractor that it is aware of the Contractor's duty to pay the
Security Trustee by reason of clause 2.4{a) and Summir waives any claim to such payment
whether arising in law or equity to the extent that such payment is made by the Contractor.

Summit acknowledges, accepts and will comply and be bound by, the provisions of
clauses 11.1{c) of this Deed.

NO TERMINATION WITHOUT NOTICE

The Contractor shall not terminate the Building Contract without giving to the Security
Trustee {at the same time as the original thereof is given to Summit) a copy of the notice (a
"Default Notice") given by the Contractor under clause 28.1 {Determination by the
Contractor) of the Building Cantract informing Summit of the occurrence of an event within
clause 28,1 of the Building Contract (a2 "Default™). Any Default Notice shall set out {or be
accompanied by} details of the Defaults(s) which hashave given rise to the ground(s} for
service of the Defavit Notice and details {to the extent then available) of any amounts due
and cutstanding under the Building Contract at the date of the Default Notice, any oblipation
of Summit owed to the Contractor under the Building Contract performance of which is then
outsianding and supporting information and materials illustrating in reasonable detail the
matters specified in the notice given pursuant to this clause. Each of the Contractor and the
Guarantor agree and undertake that it shall not, pending the expiry of the 60 day period
referred 10 in clause 4.1 and subject to clause 5.1{c), during the Step-in Period {as

heretnafier defined) take any other or further step to terminate, repudiate or revoke any of
the Contract Documents.



4.1

4.2

4.3

S5TEP-IN

Without prejudice to any of the rights of any of the Beneficiaries under any of the Finance
Documents as apainst Summit or any other person (including, withaut limitation, the right to
enforce any security created pursuant to any of the Security Documents and/or the right to
appoint a receiver, receiver and manager, administrative receiver or other similar officer),
the Contractor and the Guarantor confirms that, on or after any of the following events {each
a ""Step-1n Event™):

{a) receipt by the Security Trustee of a Default Motice (unless the Contractor has
confirmed to the Security Trustee that ali defaults under the Building Contract have
been remedied and accordingly there are no longer any subsisting grounds on which
the Contractor would be entitled to terminate the Building Contract); or

{b)  the delivery by the Security Trustee to the Contractor of a notice stating that a
Default Event {as defined in the Callateral Deed} is subsisting,

the Security Trustee may without prejudice to its rights under the Finance Facilities

Agreements within a period of 60 days following receipt of a notice under either 4.1{a) or
{b) above:-

(0 appeint a receiver or teceiver and manager (a "Receiver”) over Summit
andfor any or all of its assets {including the Baiiding Contract and the
Building Contract Guarantee) in accordance with any of the Security
Documents; and/or

{ii)  itself {(whether through any attorney, agent or ather appointee or otherwise)
enter into possession of any or all of Summit's assets in accordange with any
of the Security Documents; and/or

{lii} by notice to the Contractor in accordance with clause & (Status of Financiers
Nominee), procure that a company or other person {2 "Financiers
Nominee") controlied by all or any of the Beneficiaries assumes, jointly and
severally with Summit, all of Summit's rights under the Building Contract and
the Building Contract Guarantee.

[f the Security Trustee takes any action in the terms described in clause 4.1(i) or (1i), it will
notify the Contractor that it has done so.

Apny action taken by the Security Trustee in the terms described in clause 4.1(3), {ii} or (iti} is

a "Step-in Action'. The period from the date that any Step-in Action is taken to the earliest
of:-

{a} the date the corresponding Step-out Action (as defined in clause 7 (Step-out) beiow)
is taken;
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4.6

5.1

(b} the date on which the Contractor termerates the Building Contrach provided that such

termination 15 permitted in accordance with clause 5.0{c} {Suspension of
Terminarton Rights); and

fc) the date of any transfer under clause 8 (Novation),
is a "Step-in Period".

Curing a Step-mn Period, no amouwnt shall be payable to the Contractor under or in respect of
any:

fay Interim Payment Cerlificate issued under clause 30.2 of the Building Contract; or
(b) Final Certificate issued under ¢lause 30.9 oF the Building Contract.

uniess the relevant document 1s countersigned by the Independent Engineer. The Security
Trustee shall instruct the Independent Engineer to countersign any such document submitted
to [t by the Contractor, Summit or its Receiver promptly upon Summit or its Receiver or the
Contractor demonstrating to the Independent Engineer that the relevant certificate is
carrectly and properly issued in accordance with the terms of the Building Contract, and
shall procure that the Independent Engineer does so.

The Contractor and the Guarantor acknowledge and agree that there is no obligation on the
pact of the Security Trustee 1o take any Step-in Action or to exercise any rights available 1o
it under any of the Security Docnments (or to exercise any step-in or similar vights available
to it under its Direct Agreement with the Trust) in any circumstances, and that the Security
Trustee not taking any such action shall not constitute a failure to mitigate loss resulting
from breach or termination of the Building Contract.

The parties 1o this Agreement acknowledge and agree that the right of the Security Trustee
to take the Step-in Action specified in clause 4.1(1ii) is a separate and independent
contractual right arising under this Agreement and is separate and independent of its and any
of the Beneficiaries' rights arising pursuant to the Finance Documents.

'SUSPENSION, TERMINATION AND OTHER RIGHTS

The Contractor may not terminate the Building Contract:-
(a) on the grounds that any Step-in Action has been taken;

(b} on ¢r after the date on which any Step-in Action is taken, on any grounds which gave
rise to, or could have given rise to, the issue of a Default Notice prior to that date
provided that any amount that is due but unpatd under the Building Contract on that
date is paid within twenty days after that Jdate: or

fe) at any time during the Step-in Period excent under clause 28.2 of the Building
Contract for Failure to pay any amount falling due @ the Contractor under the
Building Contract during the Step-in Period and, for the avoidance of doubt, the

7



5.2

6.1

6.2

notice peried provided in clause 282, of the Building Contract shallt apply o any
such non-payment.

Except for any action taken in accordance with 5.1{c}, during any S5tep-in Period, the
Contractor agrees and undertakes to the Security Trustee that it shall not at any time prevent,
pbstruct or frustrate the exercise and performance by any of Summit, a receiver, the

Financiers Mominee, the Security Trustes or any other Person of any nghts or obligations of
Summit under the Contract Documents.

STATUS OF FINANCIERS NOMINEE

If the Security Trustee gives notice to the Contractor to the effect that a specified Financiers'
Maminee is 1o assume, jointly and severally with Summit, all of Summit's rights under the
Building Contract and the Building Contract Guarantee then Summit and the Contractor
acknowledge and accept that the following shall happen automatically without requiring
action by Summit:

{a} the Financiers’ Nominee shail have the benefit of all of Summit's rights under and in
respect of the Building Contract and the Buiiding Contract Guarantee {jointly and
severzlly with Summit);

(b} the Financiers’ Nominee shall be entitled to exercise zil of the rights, remedies and
discretions of Summit under and in respect of the Building Contract and the Building
Contract Guarantee; and

() Summit shall only be entitled to exercise any such rights, remedies and discretions to

the extent (if any) that the Security Trustes notifies the Comtractor and the Guarantor
that it may do so,

and the exercise of such rights, remedies and discretions by the Financiers' Womines shall be
birding on Summit norwithstanding any subsequent action taken pursuant to clanse 7(c).

Motwithstanding the above, any moniss paid or payable by the Contrastor 1o Summit under
the Building Contract during the continuance of any such exercise by the Financiers'
Mominee of such rights and discretions of Summit shall (subject to the terms of any notice
of assignation of Summit's rights served on the Contractor pursuant 1o the Debentures)
continue to be paid and payable 1o, and reczivable by, Summit in accordance with ciause
11.1(b}.

STEP-OUT

The Security Trustee may at aay time:

(a) procure that any receiver or receiver and manager appointed by it vacates office; or

{b} withdraw from possession of any or all of Summit's assets; or
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{c) 0y giving at leasi ten days' prior written notice to the Contractor, procure that any
Financiers’ ™Nominee shall no longer derive any rights under and in respect of this
agreement and the Building Contract and the Building Contract Guarantee on and as
from the date the notice expires.

Any action taken by the Security Trustee under this clause 7 s a "Step-ont Action”.

NOVATION

On or after a Step-in Event, the Security Trustee may procure the transfer of all Summir's
richts and obligations under the Building Contract and the Building Contract Guarantee to:

{a) any person 1o whom Summit's rights and obligations under the Project Documents

are novated under clause 5 (Movation) of the Financier Direct Agreement with the
Trust, or

(b}  with the consent of the Contractor and the OGuarantor (which may not be
unreasonably withheld or delayed by either), any other person with the legal
capacity, power and authority and the technical competence and technical and

financial resources available to perform the obligations of Summit under the
Building Contract,

{a "Suhstitute™} by giving the Contractor at least 45 days' prior written notice.

Upocn the later of the expiry of a notice given under clause 8.1 and {if clause B.1(b) applies}
receipt by the Security Trustes of the consents of the Contractor and the Guarantor as
required under clause §.1{b) (the "Effective Date"):

{a) Surnmit shzll cease to have the benehit of any of its vights, and shall be released from

all of its obiigations, under and in respect of the Building Contract and the Building
Contract Guarantee; and

{b} the Substitute shall have the benefit of rights and shall assume obligations that are
identical 1o all of thase rights and obligations referred to in clause 3.1 (whether they
have arisen or arise before, on or after the Effective Date) except that all such rights

shall be nights of, and all such obligations shall be obligations owed by, the
Substitute instead of Summit.

The Security Trustee may require Summit, the Coniractor and the Guarantor to enter nto 2
novation agreement with the Security Trustee and the Substitete in the form of Schedule 1t {a
“Movation Agreement”) and, if 50 requested by the Security Trustee, the Contractor, the
Guaraator and Summit bereby underntake forthwith to enter into such Novation Agreement.
Each of Summit, the Contractor and the Guaranior hereby irvevocably appoints the Security
Trustee 1o be its attormey to execute such Novation Agresment on its behaif,
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NOTIFICATION OF BREACH

The Centractor shall promptly notify the Security Trustee of any material breach of the
Building Contract by Summit {giving reasonable details thereof) of which it is aware and
which continues unremedied or unwaived and which constitutes or would {with the passage
of time, the giving of notice, the making of any determination, the fulfilment of any other
applicable condition ot any combination thereof) constitute a Trigger Event or Default Event
fas defined in the Collateral Deed),

WARRANTIES

Each of the Contractor and the Guarantor warrants for the benefit of the Security Trustee, on
behalf of the Beneficiaries, that:-

it is a limited liability company duly organised and validly existing under the laws of
England and Wales with power to enter into, exercise its rights and perform its obligations
under, and deliver, the Contract Documents to which it is or will be a party and the
transactions contemplated by the Contract Documents and has taken all corporate,
legisiative, administrative and other action required to authorise its execution thereof and its
performance of its obligations thereunder has been duly taken.

All necessary authorisations required as at the date hereof in connection with the entry into,
and performance of andfor the validity and enforceability against it of, and the obligations
expressed to be assumed by it in, the Contract Documents to which it is or will be a party
have been obtained or effected (as appropriate) and are in full force and effect, other than
any necessary registvation of any of the Comtract Docutitents pursuant 16 the RTPA and so

far as it is aware no steps have been taken to revoke or cancel any authorisation obtained or
effected.

Subject to any necessary registration of any of the Contract Documents pursuant to the
RTPA, the obligations expressed to be assumed by it in the Contract Documents to which it .
is or will be a party are legal, valid and binding obligations enforceable on it in accordance
with the terms thereof. This warranty is made subject to:-

{a) the limitation of enforcement by laws relating to bankruptey, insolvency, liquidation,

recrganisation, court schemes, moratoria, administration and other laws affecting the
rights of creditors generafly;

(b} the principle that equitable remedies may be granted or refused at the discretion of
the court;

{c) the time barring or preseription of claims; and

{cd) defences of plea of compensations, set-off or countecclaim {to the extent not
purportedly excluded by the terms of any relevant agreements).

It has not taken any corporate action or any other steps, nor have legal proceedings been
served on it or (to the best of its knowledge and belief) threalened against it for its winding-
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up, dissclution, administration or reofganisanion or for the appointment of a receiver
administrator, adminislrative receiver, trustee or similar officer of it or of any material part
or all of its assels or revenues.

[ts execution of the Contract Documents to which it i5 ar will be a party and its exercise of

its rights and performance of its obligations thergunder and the transactions contemplated
thereby do not and will not.

{a) conflict in any material respect with any apreement, morigage, bond or other
instrument or treaty to which it is a party or which is binding upon it or which affects
any of its material assets;

(b} conflict with its Memorandum or Articles of Assogiation: or

(<) conflict in any material respect with any applicable law or regulation or official or
Jjudicial order.

its audited accounts for the year ended 31* October 1997 and as delivered to the Security
Trustee (with copies of the related directors’ and auditors’ repons), pursuant to clause
{L.i{m)-

{a) include such financial statements as are required by the laws of England and Wales
and are prepared in accordance with Applicable Accounting Principles;

{b) save as stated in the notes thereto, were prepared and audited tn accordance with the
laws of England and Wales and Applicable Accounting Principles as consistently
applied;

(c) topether with those notes, give = true and fair view of its financial condition and
opecations as at that date and for the year then ended,

No meeting has been convensd for its Winding-up, no such step is intended by it and, so far
as it is aware, no petition, application or the like is cutstanding for its Winding-up.

‘So far as it is aware, no litigation, arbitration or administrative proceeding is current or

pending to restrain uts eatry into, exercise of any rights under andfor performance or
enforcement of or compliance with its obligations under this agreement.

5o far as it 15 aware, there are no material facts in refation to the Contractor or the Guarantor
andfor the Guarantor's Subsidiaries andfor the assets and affairs of the Contractor or the
Guaranter and/or the Guarantor's Subsidiaries which have not been disclosed to AMBAC
before the date of the Ceollateral Desd and which, if disclosed, might reasonably be expected

adversely to affect the decision of a Person considering whether to provide finance to
Summit.

The Contract Documents contain sl the terms of the agreement berween the Contractor and
Summit with respect to the subject matter of the Contract Documents.
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Tlie Guarantor benelicialty owns all of the {ssued share capitat of the Contracior.

Without prejudice to any other hability of the Centractor in connection with the Building
Caontract, the Contractor has complied with and will continue to comply with the Building
Contract and has exercised and will continue to exercise all necessary skills, care and
diligence expected of a contractor experienced in constructing projects of a similar size,
scope, nature, complexity and value as the Works.

The Works will, on completion:-

{a) satisfy all performance specifications and other requirements contained or referred to
cr implied in the Building Contrzet; and

ib) comply with all applicable statutory requirements.

Each of the Contractor and the Guarantor ackoowledges that each of the Beneficiaries has
entered intc the Finance Documents to which sach is a party in reliance upon such
representations and warranties.

A breach by the Contractor of either of the warranties contzined in Clauses 10.12 or 10.13
shail not operate to impose any liability on the Contractor which is greater in scope or

quanium than the liability imposed on the Contrzctor in respect of such breach under the
Building Contract.

UNDERTAKINGS

The Contractor and the Guarantor each undertake for the benefit of the Security Trustee on
behalf of the Beneficiaries that it shall:

{a) oot transfer any of its rights or obligations (if any) under or in respect of the Building
Contract or the Building Contract Guarantes to any Person (except in accordance
with clause 6.1 of the Guarantee Bond);

)] {unless and until the Security Trustes otherwise directs or agrees) pay all amounts
payable to Summit under, or (in the case of Guarantor) in respect of, clause 24
(Damages for Non-Completion) of the Building Contract directly to the Receipts
Account and pay all other amounts payable by it under or in respect of the Building
Contract or the Building Contragt Guarantes directly 1o the Receipts Account, in
each case without any plea of compensation, set-off, deduction or counterclaim of
any kind except for a plea of compensation or set-off in refation to amounts due and
payable under the Building Contract;

{c) not accept, or be entitled to act or rely upen, any notice given by or on behalf of
Summit and putporting to terminate the Building Contract unless it is countersigned
by the Security Trustee,



{d)

{e)

(£

(g)

{h}

1)

(k}

(1

{iy not take or support any acuon for the winding-up, administration,
recetvership, voluntary ammangement, dissolution or any similar insolvency
procedure in relation to any member of the Summit Group;

{ii} not compeie with any of the Beneficiaries on a liquidation of any member of

the Summit Group nor claim to be subrogated to any rights of any of the
Beneficiaries;

(i)  not and shall procure that no person acting on its behalf wil! seek any specific
relief or order {whether in the courts or under any disputes resolution
procedure applicable to any agreement or otherwise) if that relief or arder
could constitute or give rise 1o any encumbrance, security interest or
restriction {including, without limitation, any charging order or garnishee
order} over any of the asseis of any member of the Summit Group;

(i1} not and shall procure that no person acting on its behalf will take any
proceedings to enforce by any means (including, without limitation, charging
order, garnishee order, an order for specific implement and any form of
diligence) zgainst any member of the Summit Group, any judgment or decree
of a court or any certificate or other document which is treated as equivalent
1o such a decree or as a warrant for diligence and wili not exercise any
diligence available to it on the dependence of an action;

ensure that the Security Trustee and any person{s) designated by it is (upon rcquest]
given access to the Site, the Works and the Contractor’s records;

if so requested by the Security Trustee or any person(s) designated by it, meet with
the Security Trustee and/or such person(s} at reasonable times and on reasonable
notice in order to discuss and review the progress of the Works.

without prejudice to claese 3, deliver to the Security Trustee, at such time as it shall
deliver the same to Summit, a ¢opy of any notice, information, or other

communication that it reasonably considers should be forwarded to the Security
Trustee;

accept as valid any notices or demands given or made by the Security Trustee or a
receiver under or pursuant to the Contract Documents in place of Summit;

save with the prior written consent of the Security Trustee, nat agree to or concur in
any action by Summit which would contravene in any respect the terms of the
Assignations notified to it;

save with the prior written consent of the Security Trustee, not agree to or make any
amendment or variation of the Contract Documents or agree to any release or waiver
of any term, provision or condition of the Contract Documents;

save with the prior written consent of the Security Trusiee, not assizn all or any
benefu, title, right interest or obligations under the Contract Documents or any part
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i1.3

t1.5

1.6

thereofl or sell. or otherwise dispose of, the bereful or all or any part of it benefiy,
title, rights or interest in and to the Contract Documents or any part thereof:

{fmy  deliver to the Security Trustee a copy of the Contractor's annual audited accounts
and the Guaramor's annuat audited consolidated accounts in each case as soon as the

same are available and in any event within 270 days of the financial yvear to which
they relate; and

fn) notify the Security Trustee {promptly upon becoming aware of the same) of the
ocowrmence of any event or circumstance that causes, or may reasonably be expected
te cause, any of the warranties set out in glause 10 to be incorrect or misizading in
any material respect,

Without prejudice to any obligation of a Financiers' Nominee or the Security Trustee or {as
the case may be) a receiver pursuant to a Step-in Event, each of the Contrastor and the
Guarantor hereby agrees and accepts that none of a Financiers’ Wominee or the Security
Trustee or {as the case may be) a receiver shall have any obligations (whether in place of
Summit or otherwise) under the Contract Documents.

The Contractor and the Guarantor sach hereby confirms to the Security Trustee that it has
not, on or prier to the date hereof, received any notice of any assignment, charge, pledge,
mortgage or other encumbrance of or regarding any of the Contract Documents or any right,
title, benefit or interest of Summit thereunder {other than the notice served under clause 2).

The Contractor and the Guarantor acknowledge that the taking out and rmaintenance of, as
wel! as the making of claims under, insurances by Summit is regulated in the manner set out
in the third schedule to the Collateral Deed and apree that the proceeds of such insurances

shall be applied and dealt with in accordance with such Schedule and the Accounts
Agreement referred to therein.

The Contractor fucther acknowledges and hereby agrees that if the Building Contract is
terminated, Summit or the Financiers' Nominee shali be entitied to appoint a replacement
contractor and in so doing will be deemed to have fully satisfied any duty on it to mitigate
with respect to the appointment of that replacement contractor in accordance with the terms
of the Building Contract if:

{2} it {or anyone on its behalf) has mvited or solicited bids from a reasonable number of
suitably qualified contractors to act as the replacement contractor {or undertaken any
analogous procedurs); and

(b}  Summit or the Financiers' Nominee has appointed as the repiacement contractor the
contractor who submitted a tender to complete the Works which, in the reasonable
opinion of Summit or the Financiers’ Nominee (as appropriate), was the most
competitive tender 1o complete the Works.

The Contractor further acknowledges and hereby agrees that if a replacement contractor is
appointed it shali, if requesied by Summit or the Financiers' Nominee, assign to the

14
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12.

12.1

12.2

13,

replacement contracior the bencfit of any agreement for supply of soods and mawerials
entered into by the Contractor in relation 1o the Butiding Contract.

If any of the Contractor and the Guaranior receives any amount in contravention of the
provisions of clause 1.t (d) or {e) it shall immediately tun the same over to the Security
Trustee for the account of the Bensfictaries and pending such payment hold the same on

trust for the Beneficiaries provided that such trust shall not create any security over such
amount.

The Contractor hereby grants to the Security Trustee an imevocable, rovaliy-free license to
copy and use the Contract Documents and to reproduce the designs and content of them for
apy purpose relating o the Contract Documents, the DBFO Contracts or the Finance
Documents, including, but withowt Himitation, the construction, completion, maintenance,

letting, promotion, advertisement, extension, alteration, reinstaternent, refurbishment and
repair of the Hospital.

CONTRACTOR DEFAULT

The Contractor shall make good and hald harmless the Security Trustee and the
Beneficiaries or any teceiver against all liabilities, losses, proceedings, clamms, costs and
expenses of whatever nature which any of them may suffer, incur ar sustaia arising by virtue
of the issue of any Step-in Undertakings pursuant to the Financier Direst Agreement, where
issued as a result of a defauit by the Contractor under the Building Coatract {provided that
none of the Security Trustee, the Beneficiaries or any receiver shail be entitled to recover
twice in respect of the same loss and that this clause shall not operate to impose any liability
on the Contractor which 15 greater in quantum than the liability imposed on the Contractor
under the Building Contract).

Summit (and the Security Trustee if it has perfected its riphts under the legal assignation of
the DBFO Contracts e¢ffected pursuant to the Debenture) undertakes to the Contractor and
the Guarantor to enforce its rights under the DBFO Contracts, and the Security Trustee -
undertakes to enforge its rights under the Direct Agreement in order to procure (so far as
able) payment by the Trust of any compensation payable to Summit and/or the Financiers
{or their agent) upon tennination of the DBFO Contracts.

CONTINUATION OF BUILDING CONTRACT GUARANTEE

The Guarantor confirns that its obligations under and in respect of the Building Contract
Guarantee shall continue in full force and effect notwithstanding any Step-in Action or Step-
out Action, any novation under ciause 8 (Novation} or the exercise by any Financiers
Mominee of any rights or discretions of Summit and the Security Trustee or any Receiver,
Financiers MNominee or Substitute {or any their respective successors or assigns) may
exercise the rights of Summit under and in respect of the Building Contract Guarantee in
accorgance with its terms.

NO WAIVERS, ETC.

- 15-
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14.3

14.4

14.5

16.

A& waiver given or consent granied by the Security Trustee upder this Acreement will be
effective only if givep in wriiing and then only in the instance and for the purpose Tur which
i 1S given.

If at any time any one or more of the provisions of this Agreement is or becomes invalid,
illegal or unenforceable in any respect under any law. the validity, legality and
enforceability of the remaining provisions hereof shall not be in any way affected or
impaired thereby,

Mo faiture or delay by the Securiny Trustes in exercising any right under or in respect of this
apreement shall operate as a waiver of that right or prejudice any further exercise of any
zuch rights, and such rights may be exercised as often as necgssary and are cumuiative and
not exclusive of any rights or remedies provided by law,

To the extent that this agreement and the Building Contract are inconsistent, this Agreemant
shall prevail and the Building Contract is deemed to be amended accordingly (but without
conferring any rights on Summit and without limiting the Contractor's obligations under the
Buiiding Contract). Any purperted action of the Contractor or the Guarantor that
contravenes any provision of this Agreement shall, as behween the parties to this Agreement
{including Summit}, be of no effect, save that this clause 14.4 shall not preclude the Security
Trustee or any of the Beneficiaries from exercising any rights or remedies that it or they may
have against the Contractor or the Guarantor as a result of it taking such action.

The Contractor and the Guarantor acknowledge and agree that clauses & {General Fositive
Covenants), 9 (Summit Specific Covenants), 12 (General Negative Covenants) and 13
{Summit Specific Covenants) of the Collateral Deed contain certain restrictions on Summit's
actions in relation to the Building Contract and that none of them will have any right to take
any action (such as, without himitation, an action for damages or seeking an injunction or
specific perfonmance or for an imterdict or specific implement) against Summit or any
Beneficiary in respect of any such restriction or any of their effects, provided always that the
provisions of this ¢lause shatl not affect or restrict the Contractor's right to be paid sums due

and payable under the Building Contract together with interest for fate payment where due
under the terms of such contract.

RIGHTS OF ACTION

The parties to this agreement acknowledge that any Beneficiary or Beneficiaries may bring
iegal proceedings in relation to this agreement as assignees of any right of action which may
arige in relation to this agreement and which would otherwise be competent to the Security
Trustee and the Security Trustee acknowledges and the other parties agree that the Security

Trustee may formally grant assignations of any such right of action in favour of any
Beneficiary or Beneficiaries for that purpose.

LATE PAYMENT

Any amount due and payable under this agreement shall, if not paid when due, bear interest
{as well after as before judgment) at the Interest Rate, (as defined in the Building Contract)

T
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18,

18.1

18.2

19.

9.1

102

which mierest shall be payable on demand. irom the date such amount is due and payable
untl the date of pavment in full of such amount and intecest,

TAXES

Any sum payable by the Contracter or the Guarantor to Summit or {as the case may be) the
Security Trustes under this Agreement shall be made free and clear of any withholding or
deduction for om account of any taxation except to the extent required by [aw. [f any such
withholding or deduction is so required, the sum payable by the Contractor or the Guarantor
shall be increased as may be necessary so that after making all required withholdings or
deductions {including any withholding or deductions applicable to additional amounts
payable under this clause) Summit or the Security Trustee receives and retains an amount
equal to the sum it would have received had no such deduction been made.

I any sum payable by the Comracter or the Guarantor in accordance with this agreement
shall be subject 1o a charge to taxation in the hands of Summit or the Security Trustee, the
sum payable shall be increased to such sum as will ensure that after payment of such
taxatipn Summit or the Security Trustee shall be left with a sum equal to the sum that it
would have received in the absence of such charge 1o taxation, provided that the Contractor
or the Guarantor shall not be required to make an increased payment {z "Tax Payment"}
under this clause to the extent that the Tax Payment represents the taxation properly
chargeable in respect of the profit element due to Summit or the Security Trustes in respect

of any amounts payable by the Contractor, or the Guarantor to Summit or the Security
Trustee pursuant to this Agreement.

DURATION

This agreement shall commence on the date hereof and shall continee in full force and effect
until al} the obiigations of the Contractor under this agreement and the Building Contract,
and all the obligations of the Guarantor under this agreement and the Building Contract
Guarantes, have been fully performed, satisfied or complied with.

The Security Trustee shall notify the Contractor and the Guarantor in writing as soon as is
reasonably practicable after this agreement ceases to have effect.

GUARANTEE

The Guarantor irrevocably and unconditionally guarantees to the Security Trustee the due
performance and observance by the Contractor of ¢ach and all of the obligations, warranties,
duties ang undertakings of the Contractor under this Agreement,

The Guaranter agrees that if the Contractor shall in any respect fail to perform any of its
obligations under this Agreement or breach any of the terms ard conditions of it then the
Guarantor will indemnify the Security Trustee apainst all losses, damapes, expenses,
liabilities, claims, costs or proceedings which the Security Trustee may suffer or incor by
reason of the sald failure or breach; provided that the Guarantor's liability under this
Agreement shall not excesd that of the Contractor under this Agreement on the basis that

17
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19.4

19.5

this Agreement is valid, binding and enforceable on the Contractor and has tulk Force and
effect.

The Guarantor covenants and agrees that any act, event, citcumstance or omission which but
for the provisions of this clause 19.3 may affect, change or release the Guarantor from its
obligations under the guarantee contained in this clavse 19, including, without Limitation;-

{i) waiver by the Security Trustee of any terms, provisions, conditions, obligations
and agreements of or under this Agreement or any failure to make demand upon
or take action against the Contractor;

{ii} any modification or changes, however fundamental, to this Agreement;

{iii} the giving by the Security Trustee of any consent to an assignment or the making
of any assignment of this Agreement;

fiv) the granting of extensions of time or other indulgence 1o the Contractor; and
{v) any dealings between the Security Trustee and the Contractor; and

may be made and done without notice to or the consent of the Guarantor and no such act,
even!, circumstance or omission shall in any way affect, change or relgase the Guarantor
froro its obligations under this Agreement and the liability of the Guarantor hereunder shall
not be in any way affected thereby.

The Guarantee cortained in this clavse 19 shall remain in full force and effect until
performance in full of the terms, conditions, obligations and agreements on the part of the
Contractor contained in this Agreement notwithstanding any act, event, circumstance cr
omission which bot for the provisions of this clause 19.4 may affect, change or releass the
Guarantor from its obligations under such guarantee, including, without limitation:-

{1} the insolvency, liquidation, receivership, reorganisation, amalgamation,
reconstruction or any analogous event of the Contractor, the Guarantor or any
other person;

(i) any disclaimer of this Agreement by a liquidator of the Contractor, the Guarantor

oF any other persen;

{ii) any change in the status, function, control or ewnership of the Contractor; and/or

(iv) unenforceability or invalidity of any obligations of the Coniractor so that such
puarantee shall be construed as if there were no such unenforceability or
imnvalidity.

Uatil the terms, conditions, obligations and agreements on the part of the Contractor
cottained in the Building Contract have been unconditionally and irrevocably performed in
fuli the Guarantor shall not by virtue or as a result of any payment ot pecformance by it
under this Clause 19 in respect of the Contractor:-
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19.7

20.

201

202

203

2.

(a) be subrogated to any righis, security or moneys held or received or receivabie by
the Security Trustes; or

(b receive, claim or have the benefit of any payment, distribution, security or
indernaty from the Contractar; or

(&} unless so directed by Summit (when the Guarantor will prove in accordance with
such directions) claim as a ¢reditor of the Contractor in competition with the
Security Trustee,

The Guarantor shall kold in trust for the Security Trustee and forthwith pay or transfer (as
appropriate) o the Security Trustes any such payment (includinpg an amount equal to any
such set-off), distribution or benefit of such security, indemnity ar claim in fact received by
it in breach of clause 19.5,

As a separate and alternative stipulation the Guarzntor unconditionally and irevocably
aprees that any sum expressed to be payable by it or obligation to be performed by it under
this clause 19 but which is for any reason (whether ot not now existing and whether or not
now known or becoming koown o the Guaratntor) not recoverabie from or enforceshle
against the Guarantor on the basis of a guarantee shall nevertheless be recoverable from or
enforceable against the Guarantor as if the Guarantor were the sole principal debtor or
obligor (where relevant).

NOTICES

Save as specifically othenvise provided in this Agreement any notice, demand or other
communication to be served under this Agreement may be served upon a party hereto only
by posting by first class post or delivering the same by hand to the party to be served at its
address shown above or at such other address as it may from time to time notify in writing te
the other parties hereto.

A notice or demand served by first ¢lass post shall be deemed duly served on the second
business day after the date of posting and a notice or demand sent by band shall be deemed
to have been served at the time of delivery unless served after 5.00 pm in the place of
intended receipt in which case it will be deemed served ar 9.00 am. on the following
business day. For the purposes of this paragraph "business day" means a day on which
commmerctal banks are open for business in Edinburgh and London,

In proving service of any notice it will be sufficient to prove, in the case of a {etter, that such
letter was properly stamped or franked first class, addressed and placed in the post.

GOVERNING LAW

This agreement is governed by and shall be construed in accordance with the law of
Scotland.
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2z GOVERNING JURISIICTION

Each of the persons constituting the Contractor, the Guarantor, Summit, AMBAC and the
Security Trustee separately prorogatc the non-exclusive jurisdiction of the Court of Session
in Scotland in relation to any disputes arising hereunder.

IN WITNESS wherenf this agreement has been executed as follaws;

Subscribed for and an behalf of

STR ROBERT M ALPINE LIMITED
aft

on day of 1998

acting by

Subscribed for and on behalf of

NEWARTHILL PLC

at

on day of 1998
acting by

Subscribed for and on behalf of
SUMMIT HEALTHCARE (LAW)
LIMITED

al .
on day of 1998
by Director

e Muatin et e

T twar er’ e

in the presence of

B T T S,
Full n2me ..o evimrernneeees
AdAress (v

in the presence of

R | T
Full name ooeeeceieeee
AAdiess e

Cirectar

M-



and Enrecton/Secratary Drirector/Secretary

Subscribed For and on behalf of }
ROYAL EXCEBANGE TRUSTEE )
NOMINEES LIMITED )
al

an day of 1993

by its attorney
in the presence of:

Witness: Attomey
Mame;

Address:

Subscribaed for and on behalf of }

AMBAC INSURANCE UK LIMITED )

at K

on day of 1998

by its atiorney

in the presence of:

Witness: e e

Mame: Attomey
Address:
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AFPENINX

This is the Appendix | referved 1o in clause 8.2 of the foregoing Building Contract {hrect Agreement.

FORM OF NOVATION AGREEMENT

AGREEMENT BETWEEN:-

(1) {the "Substitate™): and

{2) ROYAL EXCHANGE TRUSTEE NOMINEES LIMITED (the "Security Trustee") ag
agent and trustee for itself and each of the other parties to the Building Contract Direct
Apreement {as defined below) other than AMBAC (as defined therein).

RECITALS

{A) The Security Trustee, Summit Healthcare (Law) Limited ("Summit") and certain other
parties have entered into & building contrast direct agreement {the " Building Contract
Direct Agreement'} dated . 1998 In relation 1o a contract dated , 1992
for design, construction, fitting out and commissioning of New Law District General
Hospital (the "Building Contract").

fB) The Substitute has agreed to become and be bound as the Substitute as defined in the

Building Contract Direct Agreement.

THE PARTIES AGREE AS FOLLOWS:-

2.1

INTERPRETATION

Capitalised terms defined in the Building Contract Direct Agreement shall have the same
meaning in this agreement.

NOVATION

On the Effactive Date:

(a} Summit shall cease to have the benefit of any of its rights, and shail be released from
all of its ebligations, under and in respect of the Building Contract and the Building
Contract Goarantee; and

{b) the Substitute shall have the benafit of such rights and shall assume obligations that
are identical to al! of the rights and obligations of Summit under the Building
Contract and all of its rights under the Building Contract Guarantee (whether to each
case they shall have arisen or arise before, on or afier the Effective Date) except that
all such rights shall be rights owed to, and all such obligations shall be oblipations
owed by, the Substitute instead of Summit.



£
L

Pursuant to clause 2.1 above, U Substituie shall accordingly become a party 16 the Building
Conrract and the Building Contract Guaranteg in each case in place of Summit and thereafter
shall be treated as if it was named as a party thereto in place of Summit and the Contractor
shall owe its obligations wnder the Buitding Contract, and the Guarantor shall owe its
obligations under the Buoilding Contract Guarantee, to the Substitute,

GOVERNING LAW

(W)

This agreement 15 governed by and shall be construed tn accordance with the taw of
Scotland.

IN WITNESS whereof the parties hereto have caused this agreement to be executed as a deed as
fotlows:-

Subscribed for and on behalf of }

{the Substitute] }

at }

on day of [ T

by Drirector Dirgctor

and SecretaryDrirectar s
Drirector/Secretary

Subscribed for and on behalf of ]

[the Security Trustee] for itself and as attorney

for certain other parties specified in the Building )

Contract Direct Agreement pursuant to the power

conferred therein

at

on day of { ]

by 13 attomey

inthe presence of:

Withess: Attorney

Mamae:

Address:

W23 -



Schedule

Part 7 - Collateral Warranty Agreements

{a} Contractor to Trust
(b () Consultant to Summit - Hulley & Kirkwood
(ii} Consultant to Summit - Thornbum Colguhoun
fili} ~ Consultant to Summit - Percy Thomas Partnership
{c) (1) Consultant ta Financiers - Hulley & Kirkwood
{it) Consultant to Financiers - Thornburn Cotquhoun
fiti}y  Consultant to Finanders - Percy Thomas Partnership
{dy (i Consultant to Trust - Hulley & Kirkwood
(ii) Consultant to Trust- Thomburn Colquhoun
(i) Consultant to Trust - Percy Thomas Partnership
(e} Sub-Contractor to Surnmit

(f) Sub-Contractor to Financiers

{g). Sub-Contractor to Trust

. The forms of Collateral Warranty Documents follow this page
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Schedule

Part 7{a) - Collateral Warranty - Contractor to Trust

WARRANTY AGREEMENT

THIS AGREEMENT

BETWEEN:-

(1)

(2}

3)

Sir Robert McAlpine Limited whose registered office is situated at Eaton Court,
Maylands Avenue, Hemel Hempstead, Herts HF2 7TR {"the Contractor”);and

Summit Healthcare {Law) Limited whose registered office is situated at Saltire Court,
20 Castle Terrace, Edinburgh EH1 2EN ("Summit"); and

Law Hospital Naticnal Health Service Trust a body corporate established by an order
(S.1. 1993 No. 2929 (5.263)) as amended by an amendment order (S1. 1995 No. 741
{567} made by the Secretary of State under Section 12A of the Nabonal Health Service
(Scotland) Act 1978 ("the Trust” which term shall inchtde all permitted assignees under
this.Agreement). |

WHEREAS

A.

151161

The Trust has entered into agreements ("the DBFO Contracts”) with Summit for inter
ahia the provisicnof a new hospital at Netherton to be known as the New Law District
General Hospital ("the Works" which term shall include any changes made to the
building works in accordance with the Building Contract referred to in Recital B).

By a contract ("the Building Contract” which term shall include any enforceable
agreements reached between Summit and the Contractor and which arise out of and
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relate to the same) dated or on about the date hergof Summit has appointed the

Contractor to carry out and complete the Works.

NOWIT IS HEREEY AGREED as fellows

1.1

21

22

23

24

25

26

181161

The Contractor warrants that it has complied and will continue to comply with the
Building Contract.

The Contractor shall be entitled in any action ar proceedings by the Trust to rely on any
limitation in the Bujlding Contract and to raise the equivalent rights in defence of
liability other than a counter claim which the Trust can demonstrate was not in

existence at the time of the said action or proceedings as it would have against Summit
under the Building Contract

Without prejudice to the generality of (lause 1, the Contractor further warrants that
unless otherwise authorised in writing by Summit none of the following has been used
in the Works:

high alumina cement in structural elements;

wood wool slabs in permanentformwork to concrete;

calcium chloride in admixtuzres for use in reinforced concrats;

asbestos products;

naturally occurring aggregates for use in reinforced concrete which <o not comply with
British Standard 882: 1983 and/or naturally occurring aggregates for use in concrete
which do not comptiy with British Standard §110: 1985;

Any other goods, material or equipment which are themselves or which incorporate
substances which are stated in the Building Contract to be prohibited or which are
generally known at the time of use W be deleterious to health andd safety or to the
durability of the completed Works in the particular circumstances in which they are
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used or which otherwise are not m accordance with British Standards, Codes of

Practice or good building practice or techniques.

The Trust has no authority to issue any direction or instruction to the Contractor in
relation to the Building Contract. The Trust has no liability to the Contractor in relation
to amounts due under the Building Contract.

The copyright in all drawings, reports, models, specifications, bills of quantities,
calculations and other documents and information prepared by or on behalf of the
Contractor in connection: with the Warks {together referred to in this Clause 4 as "the
Documents”) shall remain vested in the Contractor but subject to Summit having
discharged his obligations 1o pay all mondes certified as due/ properly due under the
Bailding Contract the Trust or its appointee .shall have an irtrevocable royalty-free, non-
exclusive licence to copy and use the Documents and to reproduce the designs and
contentof them for any purpose related $o the Works including, but without limitation,
the construction, completion, maintenance, letting, promotion, advertisement,
extension, alteration, reinstatement, refurbishment and repair of the Works. Such
licence shall be transferable by the Trust to third parties. The Contractor shall not be
liable for any use by the Trust or its appointee of ary of the Documents for any purpose
other than that for which the same were prepared by or on behalf of the Contractor.

The Contractor shall take out and maintain professional indemnity insurance in an
amount of ten million pounds £10,000,000 for any one claim ir any one peried of
insurance for such time as he has obligations (whether contingent or ctherwise)
pursuant to the Building Contract, provided such insurarnce is generally available at
commercially reasonable rates. The Contractor shall immediately inform the Trust if
such insurance is not or ceases to be available at comsnercially reasonable rates in order
that the Contractor and the Trust can discuss the means of best protecting the
Contractor in the absence of such insurance. As and when it is reasonably requested to
do so by the Trust or its appointee, the Contractor shall produce for inspection
documentary evidence that is professionalindemnity insurance is being maintained.

This agreement may be assigned by the Trust to another person acquiring the Trust’s

interest in the Works without the consent of Sumnmit or the Contracter being required
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and such assignation shall be effective upon written notice thereof being given to
Summit and o the Contractor. No hurther or other assignation of this Agreement shall

be permitted save as is expressly provided for herein.

Any notice to be given by the Contractor or Summit hereunder shall be deemed to be
duly given if it is delivered by hand at or sent by registered post or recorded delivery to
the Trust at its registered office and any notice given by the Trust hereunder shall be
deemed fo be duly given if it is delivered by hand at or sent by registered post or
recorded delivery to Summit or the Contractor at its registered office, and, in the case of
any such notices, the same shall if sent by registered post or recorded delivery be

deemed {sulbject to proof to the contrary) to have been received forty eight hours after
being posted.

The construction validity and performance of this Agreement shall be governed by
Scots law and the parties agree to prorogate the jurisdictionof the Scottish Courts.

The obligations and liabilities of the Contractor under this Agreement shall not be
limited or excluded by any enquiry or inspectioninto any matter which may be made
or carried out by the Trust or by the appointment of any person, firm or other entity by
the Trust to make or carry out any enquiry or inspection and whether or not any
independent liability of any such person, firm or other entity to the Trust anses in
cormection therewith,

IN WITNESS

18561
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Schedule

Part 7(b)(i} - Collateral Warranty - Consultant to Summit - Hulley & Kirkwood

WARRANTY AGREEMENT
THIS AGREEMENT

BETWEEN:

(1) HULLEY & KIRKWOOD whose registered office is situated at 15-16 Woodside Place,
Glasgow, G3 705 {"the Firm");

(2) SIR ROBERT McALPINE LIMITED whose registered office is situated at Eaton

Court, Ms-lylands Avenue, Hemel Hempstead, Herts, HP2 7TR ("the Contractor")
which term shall incJude all permitted assignees under this agreement).

(3 SUMMIT HEALTHCARE (LAW) LIMITED whose registered office is situated at
Sattire Court, Castle Terrace, Edinburgh, EF1 ("the Company"}; and

WHEREAS:-

A The Company has entered inte a building contract ("the Agreement”) with the
Contractor for inter alia the provision of a new hospital at Netherton to be known as
the New Law District General Hospital (*the Development").

"B, By a contract ("the Appointment”}dated on or about the date hereof the Contractor has
appointed the Firm as consulting building services engineers in connection with the
Development.

NOW IN CONSIDERATION QOF THE PAYMENT OF ONE POQUND (€1} BY THE
COMPANY TO THE FIRM {RECEIPT OF WHICH THE FIRM ACKNOWLEDGES) IT I5
HEREBY AGREED as follows:-
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1.2

1.3

21

22

24
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The Firm wartants to the Company and undertakes that-

in respect of all professional services performed and to be performed by the Firm in
connection with the Development pursuant to the Appointment, it has exercised and
will continue to exercise all the reasonable skill, care and diligence to be expected of a
properly qualified professional engineer who has held itself out as competent to
perform such services and who has performed such services in relation to
developments of a similar size, scope, nature, complexity and value as the

Development;and

it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfilled and shall continue to fulfi] its duties and obligations set out in the
Appuintment

the Firm shall be enttled in any action or proceedings by the Company to raise the
equivalent rights in defence of liability (other than a counter claim) as it would have
against the Contractorunder the Appeintment;

Without prejudice to the gererality of Clause 1, the Firm further warrants that it has
exercised and wili confinize to exercise reasonable skill and care to see that, unless
authorised by the Contractor in writing or, where such autherisation is given orally,
confirmed by the Firm to the Contractor in writing, none of the foliowing has been or
will be specified by the Firm for use in the construction of those parts of the
Developmentto which the Appointmentrelates:-

high alumina cement in structural elements;

wood wool slabs in permanent fermwork to concrete or in structural elements;

caldumchloride in admixtures for use in reinforced concrete;

asbestos products;



[wd
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2.6

naturally occusring aggregates for use in reinforced concrete which do not comply with
British Standard 882: 1983 and/or naturally occurring aggregates for use in concrete
which do not comply with British Standard 8110: 1985;

Any other goods, material or equipment which are themselves or which incorporate
substances which are stated in the Building Contract to be prohibited or which are
generally known at the time of spedification to be deleterious to health and safety or to
the durability of the completed Works in the particular circumstances in which they are
used or which ctherwise are not in accordance with British Stendards, Codes of
Fractice or good building practice or techniques.

The Company has no authority to issue any direction or instruction to the Firm in
relation to performance of the Firm's services under the Appointment unless and until
the Company has givennotice under Clauses 5 ar 6.

The Firm acknowledgesthat the Contractorhas paid all fees and expenses properly due
and owing to the Firmt under the Appointmentup to the date of this Agreement. The
Company has no liability to the Firm in respect of fees and expenses under the
Appointment unless and until the Company has gi{ren notice under Clauses 3 or 6.

The Firm agrees that, in the event of the termination of the Finance Agreement by the
Company, the Firm will, if so required by notice in writing given by the Company and
subject to Clause 7, accept tl_'lel instructions of the Company or its appoeintee to the

. exclusion of the Contractor in respect of the Development upon the terms and

#1142

conditions of the Appointment. The Contractor acknowledges that the Firm shail be
entitled to rely on a notice given to the Firm by the Company under this Clause 5 as.
cenclusive evidence for the purposes of this Agreement of the termination of the
Finance Agreementby the Company.

The Firm further agrees that it will not without first giving the Company not less than
twenty one days' notice in writing exercise any right it may have to terminate the
Appointment or to treat the same as having been repudiated by the Contractor or to
discontinue the performance of any services to be performed by the Firm pursuant
thereto. Such right to terminate the Appointment with the Contractor or treat the same
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as having been repudiated or discontinue performance shall cease if, so Contractor then
such period of notice and subject to Clause 7, the Company shall give notice in writing
to the Firm requiring the Firm to accept the instructions of the Company or its
appointee 10 the exclusion of the Contractor in respect of the Development upon the

terms and conditions of the Appointment

It shall be a condition of any notice given by the Company under Clauses 5 or & that the
Company or its appointee accepts liability for payment of the fees and expenses
payable to the Firm under the Appointment and for parformance of the Contractor’s
cbligations exciuding payment of any fees and expenses outstanding at the date of such
notice. Upon the issue of any notice by the Company under Clauses 5 or 6, the
Appointment shall continue in full force and effect as if no right of termination on the
part of the Firm had arisen and the Firm shall be liable to the Company and its
appeintes under the Appointmentin lieu of its liability to the Contractor. If any notice
given by the Company under Clauses 5 or & requires the Firm to accept the instructions
of the Company's appointee, the Company shall be liable to the Firm as guarantoer for

the payment of all sumns from time to time due to the Firm from the Company's
appeintee,

The copyright in ali drawings, reports, models, specifications, plans, schedules, bills of
quantities, calculations and other similar documents provided by the Firm in
connection with the Development (together referred to in this Clause 8§ as "the
Decuments") shall remain vested in the Firm but, the Company and its appointee shall
have an irrevocable royalty-free licence to copy and use the Documenis and to
reproduce the designs and content of them for any purpose related to the Development
including, but without limitation, the construction, completion, maintenance, letting,
prometion, advertisement, extensior, alterabcn, reinstatement, refurbishment and
repair of the Development. Such Yicence shall be transferable to third parties and shall
carry the right to grant sub-licences. The Firm shall not be liable for any misuse by the
Company or its appointee of any of the Documents.

The Firm shal! maintain professional indernnity insurance in an amount of not less than

the amount required by the Appointment for any one claim for the period required by
the Appeointment, provided always that such insurance is generally available at
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commercially reasonable rates. The Firm shall immediately inform the Company if
such insurance ceases to be available at cornmerdally reasonable rates in order that the
Firm and the Company can discuss means of best protecting the respective positions of
the Company and the Firm in respect of the Development in the absence of such
insurance. As and when it is reasonably requested to do so by the Company or its
appointee under Clauses 5 or 6, the Firm shall produce for inspecton documentary

evidence that its professional indemmnity insurance is being maintained.

The Contractor has agreed to be a party to this Agreement for the purposes of
acknowledging that the Firm shall not be in breach of the Appointment by complying
with the obligationsimposed on it by Clauses 5 and 6.

This Agreement may be assigned by the Company by way of absolute legal assignunent
to any other persen, firm or company acquiring the Company’s interest in the
Dievelopment without the consent of the Contractor or the Firm being required and
such assignation shall be effective upon written notice thereof being given to the
Contractor and to the Firm. No further or other assignation of this Agreement shall be
permitted save as is expressly provided for herein.

Any notice to be given by the Firm hereunder shall be deemed to be duly givenif itis
delivered by hand at or sent by registered post or recorded delivery to the Company at
its registered office and any notice given by the Company hereunder shall be deemed
to be duly given if it is addressed to "The Sentor Partner"/"The Managing Director” and
delivered by hand at or sent by registered post or recorded delivery to the above-
mentioned address of the Firm or to the principal business address of the Firm for the
time being and, in the case of any such notices, t_he same shall if sent by registered post
or recerded delivery be deemed to have been received forty eight hours after being
posted.

The construction validity and performance of this Agreement shall be govermed by
Scots Law and the parties agree to prorogate the jurisdiction of the Scottish Courts.

The obligations and liabilities of the Firm under this Agreement shall not be lirnited or
excluded by any enquiry or inspection into any matter which may be made or carried
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out by Summit or by the appointmentof any person, firm or other entity by Summit to
make or carry out any enquiry or inspection and whether or not any independent

liability of any such person, firm or other entty o Summit arises in connection
therewith.

1IN WITNESS
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Schedule

Part 7{b}(ii} - Collateral Warranty - Consultant to Summit - Thornburn Colquhoun

WARRANTY AGREEMENT

THIS AGREEMENT

BETWEEN:

(1)

(2

THORBURN COLQUHOUN whose registered office is situated at 243 West George
Street, Glasgow, G2 dQR {"the Firm");

SIR ROBERT McALPINE LIMITED whose registered office is situated at Eaton
Court, Maylands Avenue, Hemel Hempstead, Herts, HP2 7TR {“the Contractor”)
which term shall include al! permitted assigneesunder this agreerment.

(3) SUMMIT HEALTHCARE (LAW) LIMITED whose registered office is situated at
Saltire Court, Castle Terrace, Edinburgh, EH1 {“the Company");and

WHEREAS:-

A The Company has entered inte a building contract (“the ﬁgreement“} with the
Contractor for inter alia the provision of a new hospital at Netherton to be known as
the New Law District General Hospita! (' the Development”).

By a contzact ("the Appeintment") dated on or about the date hereof the Contractor has

appointed the Firm as consulting structural engineers in connection with the
Development.

NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND (£1) BY THE

COMPANY TO THE FIRM {RECEIFT OF WHICH THE FIRM ACKNOWLEDGES) IT IS
HEREBY AGREED as follows:-

1.

181151

The Firm warrants to the Company and undertakes that-
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in respect of all professional services performed and to be performed by the Firm in
connection with the Development pursuant to the Appointment, it has exercised and
will continue to exercise all the reasonable skill, care and diligence to be expected of a
properly qualified professional engineer who has held itself out as competent to
perform such services and who has performed such services in relation to
developments of a similar sizé_. scope, nature, complexdity and value as the

Development;and

it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfiiled and shall continue to fulfil its duties and obligations set out in the
Appointment,

the Firm shall be entitied in any action or proceedings by the Company to raise the
equivalent rights in defence of liability (other than a counter claim) as it would have
against the Contractor under the Appointment;

Without prejudice to the generality of Clause 1, the Firm further warrants that it has
exercised and will continue to exercise reasonable skill and care to see that, uniess
authorised by the Contractor in writing or, where such authorisation is given orally,
confirmed by the Firm to the Contractor in writing, none of the following has been or
will be specified by the Firm for use in the construction of those parts of the
Developmentto which the Appointmentrelates:-

high alumina cement in structural elements;

wood wool slabs in permanent formwotk to concrete or in structural elements;

calcium chioride in admixtures for use in reinforced concrete;

asbestos products;
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naturaily occurming aggregates for use in reinforced concrate which de net comply with
British Standard 882 1983 and/or naturally occwTing aggregates for use in concrete
which deo not comply with British Standard 8110: 1985;

Any other goods, material or equipment which are themselves or which incorporate
substances which are stated in the Building Contract to be prohibited or which are
generally known at the time of use to be deleterious to health and safety or to the
durability of the completed Works in the particular circumstances in which they are
used or which otherwise are not in accordance with Pritisk Standards, Codes of
Practice or good building practice or techniques.

The Company has no authority to issue any direction or instruction to the Firm in
relation to performance of the Firm's sexvices under the Appointment unless and until
the Company has given notice under Clauses 5 or 6.

The Firm acknowledgesthat the Contractor has paid all fees and expenses properly due
and owing to the Firm under the Appointmentup to the date of this Agreement. The
Company has no liability to the Firm in respect of fees and expenses under the
Appointment unless and until the Company has given notice under Clauses 5 or 6.

The Firm agrees that, in the event of the termination of the Finance Agreementby the
Company, the Firm will, if so required by notice in writing given by the Company and
subject to Clause 7, accept the instructions of the Company or its appointee to the

. exclusion of the Coniractor in respect of the Development upon the terms and

181151

conditions of the Appointment. The Contractor acknowledges that the Firm shall be
entitled to rely on a notice given to the Firm by the Company under this Clause 5 as

conclusive evidence for the purpeses of this Agreement of the termination of the
Finance Agreement by the Company.

The Firm further agrees that it will not without first giving the Company not less than
bwenty one days' notice in writing exercise any right it may have to terminate the
Appointment or to treat the same as having been repudiated by the Contractor or to
discontinue the performance of any services to be performed by the Firm pursuant
thereto. Such right to terminate the Appointment with the Contractor or treat the same
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as having been repudiated or discontinue performance shall cease if, so Contractor then
such period of notice and subject to Clause 7, the Company shall give nolice in writing
to the Firm requiring the Firm to accept the instructions of the Company or its
appointee to the exclusion of the Contractor in respect of the Developrment upon the
terms and conditions of the Appointment.

It shall be a condition of any notice given by the Company under Clauses5 or 6 thatthe
Company or its apprintee accepts liability for payment of the fees and expenses
payable to the Firm under the Appointment and for performance of the Contractor's
obligationsexciuding payment of any fees and expenses outstandingat the date of such
notice, Upon the issue of any notice by the Company under Clauses 5 or 6, the
Appointment shall continue in full force and effect as if no right of termination on the
part of the Firm had arisen and the Firm shall be liable to the Company and its
appointee under the Appointment in lieu of its lability to the Contractor. If any notice
given by the Company under Clauses 5 or 6 requires the Firm to accept the instructions
of the Company's appointee, the Company shall be liable to the Firm as guarantor for

the payment of all sums from time to time due to the Firm from the Company's
appointee.

The copyright in all drawings, reports, models, specifications, plans, schedules, bills of
quantites, calculations and other similar documents provided by the Firm in
connection with the Development (together referred to in this Clause 8§ as "the
Documents”) shall remain vested in the Firm but, the Company and its appointee shall
have an irrevocable royalty-free licence to copy and use the Documents and to
reproduce the designs and content of them for any purpose related to the Development
including, but without limitation, the construction, completion, maintenance, letting,
prometion, advertisement, extension, alteration, reinstatement, refurbishment and
repair of the Development. Such licence shail be transferabie to third parties and shail
carry the right to grant sub-licences. The Firm shall not be liable for any misuse by the
Company or its appointee of any of the Documents.

The Firm shall maintain professional indemnity insurance in an amount of not less than

the amount required by the Appointment for any one claim for the period required by
the Appeintment, provided always that such insurance is generally available at
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commercially reasonable rates. The Firmn shall immediately inform the Company if
such insurance ceases to be available at commercially reasonable rates in order that the
Firm and the Company can discuiss means of best protecting the respective positions of
the Company and the Firm in respect of the Development in the absence of such
insurance. As and when it is reasonably requested to do so by the Company or its
appointee under Clauses 5 or 6, the Firm shail produce for inspection documentary

evidence that its professionalindemnity insurance is being maintained.

The Contractor has agreed to be a party to this Apreement for the purposes of
acknowledging that the Firm shall not be in breach of the Appointment by complying
with the obligationsimpesed on it by Clauses5and &,

This Agreement may be assigned by the Company by way of absolute legal assigniment
to any other person, firln or company acquiring the Company’s interest in the
Development without the consent of the Contractor or the Firm being required and
such assipnatign shail be sffective upon written notice thereof being given to the
Contractor and to the Firm. No further or other assignationof this Agreementshallbe
permitted save as is expressiy provided for herein.

Any notice to be given by the Firm hereunder shall be deerned to be duly given if it is
delivered by hand at or sent by registered post or recorded delivery to the Company at
its registered office and any notice given by the Company hereunder shall be deemed
to be duly given if it is addressed to "The Senior Partner”/"The Managing Director” and
delivered by hand at or sent by registered post or recorded <elivery to the above-
mentioned address of the Firm or 1o the principal business address of the Firm for the
time being and, in the case of any such notices, the same shall if sent by registered post
or recerded delivery be deemed to have been received forty eight hours after being
posted.

The construction validity and performance of this Agreement shall be governed by
Scots Law and the parties agree Yo prorogate the jurisdichionof the Scottish Coutts.

The obligations and Labilites of the Firm under this Agreement shall not be limited or

excluded by any enquiry or inspection inte any matter which may be made or carried
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out by Summit or by the appomtmentof any person, firm or other entity by Sumnmit to
make or carry out any enguiry or inspection and whether or not any independent

liability of any such person, firm or other entity to Summit arises in connection
therewith,

IN WITNESS

181161 148
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Part 7(b)(ii1) - Coilateral Warranty - Consultart to Summit - Percy Thomas Parinership

WARRANTY AGREEMENT

THIS AGREEMENT

BETWEEN:

(1)

2

PERCY THOMAS PARTNERSHIP (ARCHITECTS) LTD whose registered office is
situated at 10 CathedraiRoad, Cardiff CF1 9YF {"the Finm");

SIR ROBERT McALPINE LIMITED whose registered office is situated at Eaton
Court, Maylands Avenue, Hemel Hempstead, Herts, HPZ 7TR ("the Contractor”)
which term shall include all permitted assignees under this agreement).

{3) SUMMIT HEALTHCARE {(LAW)} LIMITED whose rvegistered office is situated at
Saltire Court, Castle Terrace, Edinburgh, EH1 ("the Company");and

WHEREAS:-

A The Company has entered into a building contract {"the A-g:eemenl"} ‘with the
Contractor for inter alia the provisicn of a new hospital at Netherton: to be known as
the New Law District General Hospital ("the Development), |

B. By a contract ("the Appointment”) dated on or about the date hereof the Contractor has

appointed the Firm as in connection with the Development.

NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND {£1) BY THE

COMPANY TO THE FIRM (RECEIPT OF WHICH THE FIRM ACKNOWLEDGES) IT 1S
HEREBY AGREED as follows:-

13161

The Firm warrants to the Company and undertakes that-
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1.2

1.3

1.4

14.1

in respect of all professional services performed and to be performed by the Firm in
connection with the Development pursuant to the Appointment, it has exercised and
will continue to exercise all the reasonable skill, care and diligence to be expected of a
properly qualified professional architect who has held itself out as competent to
perform such services and who has performed such services in relation to

developments of a similar size, scope, nature, complexity and value as the

Development;and

it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfilled and shall continue to fulfil its duties and cbligations set out in the
Appointment.

the Firm shall be entitled in any action or proceedings by the Company to raise the
equivalent rights in defence of lability (other than a counter claim} as it would have
against the Contractor under the Appointment;

It is hereby agreed that in respect of any claim by the Company the Firm's liability shail
be limited to its Net Contribution.

PROVIDED ALWAYS THAT:-

the Net Contribution shall be such sum as shall be agreed between the Firm and the
Company or adjudged by the court to be the proportion of the loss to the Company
directly caused by the Firm's failure to exercise reasonable skill and care in the

- performance of its duties and responsibilitiesunder the Appointment. This proportion

131161

is to be calculated on the basis that all other consultants, advisers, contractors and sub-
contracters (“Relevant Partes”) involved in the Develepment shall be deemed to have
provided contractual undertakings to the Company in respect of their services in
cennection: with the Development and shall be deemed to have paid to the Company
the proportion of the loss (after apportionment between the Relevant Parties and the
Firm) which it would have been just and equitable for them to pay having regard to the
gxtent of their responsibilies;and
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the Firm shall owe ne greater Juiies or obligations in time or in nature acd shall have

no greater liabilites hereunder to the Company than it cwes to the Conbractor under

the Appointmentand

any agresment ot arrangemnent between the Firm and the Contractor in respect of the

Firm’s duties to the Contractor shall likewise bind the Company.

The Company has no autherity to issue any direction or instruction to the Firm in
relation to performance of the Firm's services under the Appointment unless and until
the Company has given notice under Clauses 4 or 5.

The Firm acknowledges that the Contractor has paijd all fees and expenses properly due
and owing to the Firm under the Appointment up to the date of this Agreement. The
Company has no Lability to the Firm in respect of fees and expenses under the
Appointmentunliess and until the Company has given niotice under Clauses 4 or 5.

The Firm agrees that, in the event of the termination of the Finance Agreement by the
Company, the Firm will, if so required by notice in writing given by the Company and
subject to Clause &, accept the instructions of the Company or its appeintee to the
exclusion of the Contractor in respect of the Development upon the terms and
conditions of the Appointment. The Contractor acknowledges that the Firm shall be
entitled to rely on a notice given to the Firm by the Company under this Clause 4 as
conclusive evidence for the purposes of this Agreement of the termination of the

. Finance Agreementby the Company.

The Firm further agrees that it will not without first giving the Company not less than
twenty one days' netice in writing exercise any right it may have to terminate the
Appointment or te treat the same as having been repudiated by the Contractor or to
discontinue the performance of any services to be performed by the Firm pursuant
thereto, Such right to terminate the Appointment with the Contractor or treat the same
as having been repudiated or discontinue performance shall cease if, so Contractor then
such period of notice and subject to Clause 6, the Company shall give notice in writing
to the Firm requiring the Firm to accept the instructions of the Company or its
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appointee to the exciusion of the Contractor in respect of the Development upon the

terms and conditions of the Appointment.

It shall be a condition of any notice given by the Campany under Clauses 4 or 5 that
such notice must be served prior W practical completion of the Development for the
purposes of completing the Development and that the Company or its appointee
accepts liability for payment of the fees and expenses payable to the Firm under the.
Appeintment and for performance of the Contractor’s obligations excluding payment
of any fees and expenses cutstanding at the date of such notice. Upon the issue of any
notice by the Company under Clauses 4 or 5, the Appointment shall continue in full
force and effect as i no right of termination on the part of the Firm had arisen and the
Firm shall be liable tor the Company and its appointee under the Appointment in lien of
its iability to the Centractor. If any notice g:ivmby the Company under Clauses 4 or 5
requires the Firm to accept the instructions of the Company's appointee, the Company
shall be liable to the Firm as guarantor for the payment of all sums from time to time
due to the Firm from the Cempany's appointee.

The copyright in all drawings, reports, models, specifications, plans, schedules, bills of
quanttes, calculaions and other simifar documents provided by the Firm in
connection with the Development (together referved o in this Clause 7 as "the
Documents") shall remain vested in the Firm but, the Company and its appointea shall
have ant irrevocable royalty-free licence to copy and use the Documents and fo
reproduce the designs and content of them for any purpose related to the Development
including, but without limitation, the construction, completion, maintenance, letting,
premoetion, adverl:isemlent, exten-siom alteraticn, reinstatement, refurbishment and
repair of the Development. Such licence shall be transferable to third parties and shall
carry the right to grant sub-licences. The Firm shall not be liable for any misuse by the
Company or its appointeeof any of the Documents.

The Firm shall maintain professional indemnity insurance in an amount of not less than
the amount required by the Appointment for any one claim for the period required by
the Appointment, provided always that such insurance is generaily available at
commercially reasonable rates. The Firm shall iﬂtﬂt&diﬁt&l}r inform the Company if

such insurance ceases to be available at comunercially reasonable rates in order that the
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Firm and the Comnpany can discuss means of best protecting the respective positions of
the Company and the Firm in respect of the Development in the absence of such
insurance. As and when it is reasenably requested to do so by the Company or its
appointee under Clauses 4 or 5 the Firm shall produce for inspection documentary

evidence that its professional indemnity insurance is being maintained.

The Contractor has agreed to be a party to this Agreement for the purposes of
acknowledging that the Firm shall not be in breach of the Appointment by complying
with the cbligations imposed on it by Clauses4 and 5.

This Agreement may be assigned by the Company by way of absolute legal assignment
to any other person, firm or comnpany acquiring the Company’s entire interest in the
Development without the consent of the Contractor or the Firm being required and
such assignation shall be effective upon written notice thereof being given to the
Contracter and to the Firmn. No Further or other assignation of this Agreement shall be
permitted save as is expressly provided for herein.

Any notce to be given by the Firm hereunder shall be deemed to be duly given if it is
delivered by hand at or sent by registered post or recorded delivery to the Company at
its registered office and any notice given by the Company hereunder shall be deemed
to be duly given if it is addressed to "The Senior Partner"/ "The Managing Director” and
delivered by hand at or sent by registered post or recorded delivery to the above-
mentioned address of the Firm or to the principal business address of the Firm for the
time being and, in the case of any such notices, the same shall if sent by registered post
ar secorded delivery be deemed to have been received forty eight hours after being
postad,

The construction validity and performance of this Agreement shall be governed by
Scots Law and the parties agree to prorogate the jurisdiction of the Scottish Courts.

The obligations and liabilities of the Firm under this Agreement shall not be limited or
excluded by any enquiry or inspection into any matter which may be made or carried
cut by Summit or by the appointment of any-person, firm or other entity by Summit to

make or carry out any enquiry or inspection and whether or net any independent

13



liability of any such person, firm or other entity to Summit arises it connection
therewith.

IN WITNESS

181161 17



Schedule

Part ?(c}(i} - Collateral Warranty - Consultant to Financiers - Hulley & Kirkweod
WARRANTY AGEREEMENT
THIS AGREEMENT

BETWEEN:

{1) HULLEY & KIRKWOOD whose registered office is sitnated at 15-16 Woodside Place,
Glasgow, G3 706 ("the Firm");

(2) [ ] whose registered office is situated at [ ] ("the
Financiers" which term shall include all permitted assignees under this agreement).

WHEREAS:-

A The Financiers have entered into an agreement ("the Finance Agreement") with
Summit Healthcare {(Law} Limited {“Summit”) for the provision of certain finance in
connection with the inter alia the provisien of a new hospital at Netherton to be known
as the New Law District General Hospital ("the Development”), -

B. By a contract {"the Appointment"} dated on or about the date hereof Sir Robert
McAlpine Limited (“the Contractor”) has appointed the Firm as consulting building

services engineersin connection with the Development

o Summit has entered or may enter into a building contract {"the Building Contract”)
with the Contracter for the constructionof the Development.

NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND (£1) BY THE

FINANCIERSTO THE FIRM (RECEIFT OF WHICH THE FIRM ACKNOWLEDGES) IT IS
HEREBY AGREED as follows:-

1. The Firm warrants to the Financiers and undertakes that:-
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in respect of all professional services performed and to be performed by the Firm in
connechion with the Development pursuant to the Appointment or otherwise, it has
exercised and will continue o exercise all the skiil, care and diligence to be reasonably
expected of a properly gqualified professional engineer who has held itself out as
competent to perform such services and who has experience in performing and
respurcing such services in relation to developments of a similar size, scope, nature,

complexity and value as the Development;
it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfilled and shall continue to fuifil its duties and obligations set out in the

Appointment

it owes a dutiy of care to the Financers in relation to its duties, representations and

warranties within the Appcintment.

the Firm shall be entitled in any action or proceedings by the Financiers to raise the
equivalent rights in defence of liability {other than a counter-claim) as it would have
against the Contractor under the Appointment;

Without prejudice to the generality of Clause 1, the Firm further warrants that uniess
authorised by the Contractor in writing or, where such authorisation is given orally,
confirmed by the Firm to the Contracter in writing, none of the following has been or
will be speafied by the Firm for use in the construction of those parts of the
Development to which the Appointmentrelates:-

high alumina cement in structural elements;

wood wool slabs in perznanentformwork to concrete or in structural elements;

calcium chloride in admixtures for use in reinforced concrete;

asbestos products;
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naturally occurring aggregates for use in reinforced concrete which do not comply wath
British Standard 382: 1983 and/or naturally occurring aggregates for use in concrete
which do not comply with British Standard 8§110; 1985,

Any other goods, material or equipment which are themselves or which incorporate
substances which are stated in the Bmld.mg Contract to be prohibited or which are
generally known at the time of specification to be deleterious to health and safety or to
the durability of the Develepment in the particular circumstances in which they are
used or which otherwise are not in accordance with British Standards, Codes of
Practice or good building practice or techniques; and the Contractor undertakes insofar
as within its obligations or responsibilitesunder the Appointment to exercise the level
of skill, care and diligence to ensure that such materiais are not specified and/ or used
in the Development, ‘ '

The Financiers have no authority to issue any direction or instruction to the Firm in

relation to performanceof the Firm's services under the Appointment.

The copyrightin all drawings, reports, models, specifications, plans, schedules, bills of
guantities, calculations and other similar documents provided by the Firm in
cennection with the Development {together referred to in this Clause 4 as "the
Documents") shall remain vested in the Firm but, the Firm shail provide a copy of the
Documents to the Financiers hereby grants to the and Financiersand their appointee an
irrevocable royalty-free licence to copy and use the Documents and to reproduce the

. designs and content of them for any purpose related to the Developmentincluding, but

without limitation, the construcHon, completion, maintenance, letting, promotion,
advertisement, extension, alteration, reinstatement, refurbishment and repair of the
Development Such licence shall be transferable to third parties and shall camry the
right to grant sub-licences. The Firm shall not be liable for any misuse by the Financiers
or its appointee of any of the Documents.

The Firm shall provide evidence to the Financiers of its existing level of professional
indemnity insurance. The Firm shall then effect and maintain professional indemnity
insurance in such amount and for such period required by the Appointment. The Firm

shall immediately inform the Financiers if such insurance ceases to be available at
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comonercially reasonable rates tn order that the Firm and the Financiers can discuss
means of best protecting the respective positions of the Financiers and the Firm in
respect of the Development in the absence of such insurance., As and when 1t js
reasonably requested to do so by the Financiers or its appointee under Clauses 5 or 6,

the Firm shall produce for inspection documentary evidence that its professional

indemnity insurance is being maintained.

This Agreement may be assigned by the Finanders tc any other person, firm or
company without the consent of the Firm being required and such assignation shall be
effective upon written notice thereof being given to the Firm. No further or other
assignation shall be permitted save as is expressly provided for herein.

The construction validity and performance of this Agreement shall be governed by
Scots Law and the parties agree to prorogate the jurisdictionof the Scottish Courts,

The obligaticn and liabilities of the Firm under this Agreement shalt not be limited or
excluded by any enquiry or inspection into aty matter which may be made or carried
out by the Financiers or by the appointmentof any person, firm or other entity by the
Financiers to make or carry out any enquiry or inspection and whether or not any
independent liability of any such persor, firm or other entity to the Financiers arises in
connection therewith.

IN WITNESS

181161
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Schedule

Part 7(c)(ii) - Collateral Warranty - Consultant to Financiers - Thorburn Colguhoun

WARRANTY AGREEMENT

THIS AGREEMENT

BETWEEN:

{n THORBURN COLQUHOUN whose registered office is situated at 243 West Gecrge

Street, Glasgow, G2 4QR (“the Firm");

{2 [ ] whose registered office is situated at [ 1 ("the
Financdiers” which term shall include all permitted assignees under this agreement).

WHEREAS:-

Al The Financiers have entered into an agreement {"the Finance Agreement") with
Sutmmnit Healthcare (Law)} Limited {“"Summit”}) for the provision of certain finance in
connection with inter alia the provision of a new hospital at Netherton to be known as
the New Law District General Hospital {"the Development”).

B. By a contract {"the Appointment"} dated on or about the date hereof Sir Robert
McAlpine Limited (“the Contractor”) has appointed the Firm as consulting structural

engineers in connection with the Development.

C. Summit has entered or may enter into a bui]&ing contract {"the Building Contract”)
with the Contractor for the construction of the Development.

NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND (£1) BY THE

FINANCIERS TO THE FIRM ({RECEIFT OF WHICH THE FIRM ACKNOWLEDGES)IT Is
HEREBY AGRFED as follows:-

1. The Firm warrants to the Financiers and undertakesthat-
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in respect of all professional services performed and to be performed by the Firm in
connection with the Development pursuant to the Appointment or otherwise, it has
exercised and will continue fo exercise all the skill, care and diligenice to be reasonably
expected of a properly qualified professional engineer who has held itself out as
competent to perform such services and who has experience in performing and
respurcing such services in relation to developments of a similar size, scope, nature,

complexity and value as the Development;

it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfilled and shall continue to fulfil its duties and obligations set out in the
Appeintment

it owes a duty of care to the Financiers in relation to its duties, representations and

warranties within the Appointment.

the Firm shall be entitied in any action or proceedings by the Financiers to raise the
equivalent rights in defence of liability {cther than a connter-claim) as it would have
against the Contractor under the Appointment;

Without prejudice to the generality of Clause 1, the Firm further warrants that uniess
authorised by the Contractor in writing or, where such authorisation is given oraily,
confirmed by the Firm to the Contractor in writing, none of the following has been or
will be specified by the Firm for use in the construction of those parts of the
Development to which the Appeintmentrelates:-

high alumina cement in structural elements;

wood wool slabs in permanent formwork to concrete or in structural elements;

calciutn chloride in admixtures for use in reinforced conerete;

asbestos products;
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naturally occurring aggregates {Or tse in reinforced concrete which do not comply with
British Standard B82: 1983 and/or naturally occurring aggregates for use in concrete
which do not comply with British Standard 8110: 1985;

Any other goods, material or equipment which are themselves or which incorporate

. substances which are stated in the Building Contract to be prohibited or which are

181161

generally known at the time of use to be deleterious to health and safety or to the
durability of the Developmentin the particular circumstances in which they are used or
which otherwise are not in accordance with Bribish Standards, Codes of Practice or
good building practice or techniques;and the Contractor undertakes insofar as within
its obligations or responsibilities under the Appointment to exercise the level of skill,

care and diligence to ensure that such materials are not specified and/or used in the
Development,

The Financdiers have no authosity to issue any direction or instruction to the Firm in

relation to performance of the Firm's services under the Appointment.

The copyright in all drawings, reports, models, spe;iﬁcaﬁnns, plans, schedules, bills of
quantites, calculations and other similar documents provided by the Fim in
connection with the Development (together referred to in this Clause 4 as "the
Documents™ shall remain vested in the Firm but, the Firm shall provide a copy of the
Documents to the Financiersandheseby grants to the Financiers and their appointeean
irrevocable royalty-free licence to copy and use the Decuments and to reproduce the
designs and content of them for any purposerelated to the Development including, but
without limitation, the construction, completion, maintenance, letting, promotion,
advertisament, extension, alteration, reinstatement, refurbishment and repair of the
Development. Such licence shall be transferable to third parties and shall carry the
right to grant sub-licences. The Firm shail not be able for any misuse by the Finanaers
or its appointee of any of the Documents. '

The Firm shall provide evidence to the Financiers of its existing level of professional
indemnity insurance. The Firm shal] then effect and maintain professional indemnity
insurance in such amount and for such period required by the Appointment. The Firm

shall immediately inform the Financiers if such insurance ceases to be available at
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commerciaily reasenable rates in order that the Firmn and the Financiers can discuss
means of best protecting the respective positions of the Financiers and the Firm in
respect of the Development in the absence of such insurance. As and when it is
reasonably requested to do so by the Finandiers or its appointee under Clauses 5 or 6,
the Firm shall preduce for inspection documentary evidence that its professional

indemnity insurance is being maintained.

This Agreement may be assigned by the Financiers to any other person, firm or
company providing finance or re-finance in cormection with the carrying out of the
Development without the consent of the Firm being required and such assignation
shall be effective upon written notice thereof being given to the Firmi. Ne further or
other assignation shall be permitted save as is expressly provided for herein, The Firm
shall not be permitted to assign this Agreement.

The construction validity and performance of this Agreement shall be governed by
Scots Law and the parties agree tc prorogate the jurisdicdon of the Scottish Courts.

The obligation and liabilities of the Firm under this Agreement shall not be limited or
excluded by any enquiry or inspection into any matter which may be made or carried
out by the Financiers or by the appointment of any person, firm or other entity by the
Financiers to make or camry out any enqguiry or inspection and whether or not any
independent liability of any such person, firm or other entity to the Financiers arises in
connection therewith. '

IN WITNESS

151161
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Schedule

Part 7(c}{iii) - Collatera) Warranty - Consuitant to Financiers - Percy Themas Partnership

WARRANTY AGREEMENT
THIS AGREEMENT

BETWEENM:

i1 PERCY THOMAS PARTNERSHIP (ARCHITECTS) LTD whose registered office is
situated at 10 Cathedral Road, Cardiff, CF1 9YF {"the Firm™);

{2 i ] whase registered office is situated at [ ] ("the
Financiers” which term shall include all permitted assignees under this agreement).

WHEREAS:-

A The Financiers have entered into an agreement ("the Finance Agreement’} with
Summit Healthcare (Law} Limited (“Summit™) for the provision of certain finance it
connection with inter alia the provision of a new hospital at Netherton to be known as
the New Law District General Hospital ["the Development'™.

B. By a contract {("the Appointment") dated on or about the date hereof Sir Robert
McAlpine Limited (“the Contractor”) has appointed the Firm as architects in

cennection with the Development.

C, Suminit has entered or may enter into a building contract {"the Building Contract”)
with the Contractor for the construction of the Development

NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND {£1) BY THE

FINANCIERSTO THE FIRM {(RECEIFT OF WHICH THE FIRM ACKNOWLEDGES)T IS
HEREBY AGREED as follows:-

1. The Firmn warrants to the Financiers and undertakes that-
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in respect of all professional services performed and to be performed by the Firm in
connection with the Development pursuant to the Appointment or otherwise, it has
exercised and will continue to exercise all the skill, care and diligence to be reasonably
expected of a properly qualified professional architect who has held itself out as
competent to perform such services and who has experience in performing and
resourcing such services in relation to developments of 2 similar size, scope, nature,

complexity and value as the Development;

it has complied and shail continue te comply promptiy and efficiently with the terms of
and has fulfilled and shall continue to fulfil its duties and obligations set out in the
Appointment

it owes a duty of care to the Financiers in relation to its duties, representations and
warranties within the Appointment.

the Firm shail be entitled in any action or proceedings by the Financiers to raise the
equivalent rights in defence of liability (other than a counter-claim} as it would have
against the Contractor under the Appointment; '

It is hereby agreed that in respect of any claim by the Financiers the Firm's liability shall
be limited to its Net Contributon.

PROVIDED ALWAYS THAT

the Net Contribution shall be such sum as shall be agreed between the Firm and the
Financiers or adjudged by the court to be the proportion of the loss, expenses, claims
and damages to the Financiers caused by the Firm’s failure to exercise reasonable skill
and care in the performance of its duties and responsibilities under the Appeintment.
This properton is to be ralculated on the basis that all other consultants, advisers,
contractors and sub-contzactors who have provided a Collateral Warranty Agreement
to the Financiers shall be deemed to have paid to the Financiers the proportion of the
loss (after apportionment between the Relevant Parties and the Firm) which it would
have been just and equitable for them to pay having régard to the extent of their
responsibilities;
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Subyect to (lause 3 below the Financiers have no authority to issue any direchion or
instructon to the Firm in relation to performance of the Firm's services under the

Appeointment.

The Financiers agree that the Contractor and the Firm may make minocr changes to the

Firm’s duties without the consent of the Financiers.
PROVIDED ALWAYS THAT

any changes which affect in any way the Firm's warranties under the Appointment or
the Contractor’s warranties under the Building Contract shall be considered a material
change and ¢onstrued in accordance with the original obligations of the Firm and the
Contracter therein and shalt not in any way limit or alter such original abligations

except with the pricr written consent of the Finanders.
any matenial changes made without the consent of the Financiers shall be null and veid.

The copyright in all drawings, reports, models, specifications, plans, schedules, bills of
quantities, calculations and cther similar documents provided by the Firm in
conneciion with the Development (together referred to in this Clause 4 as "the
Documents”) shall remain vested in the Firm but, Firm shall provide a copy of the
Documents to the Financiers and the Financiers and their appointee an irrevocable
royalty-fiee licence to copy and use the Documents and to reproduce the designs and
content of them for any purpose related to the Development including, but without
limitation, the construction, completon, maintenance, letting, promotion,
advertisement, extension, alteration, reinstatement, refurbishment and repair of the
Development. Such licence shall be transferable to third parties and shall carry the
right to grant sub-licences. The Firm shall not be liable for any misuse by the Finanders
or its appointee of any of the Documents.

The Firm shall provide evidence to the Financiers of its existing level of professional

indemnity insurance. The Firm shaill then effect and maintain with insurers approved
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by the Financlers professional indemnity insurance in such amount and for such period
required by the Appointment. The Firm shall immediately inform the Financiersif such
insurance ceases to be available at comumercially reasonable rates in order that the Firm
and the Financiers can discuss means of best protecting the respective positions of the
Financiersand the Firmn in respect of the Developmentin the absence of such insurance.
4As and when it is reasonably requested to do so by the Finanders, the Firm shall

produce for inspection doqunentary evidence that its professional indemnity insurance

is being maintained.

This entire Agreementmay be assigned by the Financiers to any other person, firm or
company without the consent of the Firm being required and such assignation shall be

effective upon written notice thereof being given to the Firm. The Firm shall not be
permitted t¢ assign this Agteement.

The construction validity and performance of this Agreement shall be governed by
Scots Law and the parties agree to provogate the jurisdiction of the Scottish Courts.

The obligation and liabilities of the Firm under this Agreement shail not be limited or
excluded by any enquiry or inspection into any matter which may be made or carried
cut by the Financiers or by the appointment of any person, firm or other entity by the
Finandiers to make or carry out any enquiry or inspection and whether or not any
independentiiability of any such person, Brm or other entity ta the Financiers arises in
c;:-ri.necﬁun therewith.

IN WITNESS

1B1163
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- Schedule

Part 7{d}3) - Collateral Warranty - Consultant to Trust - Hulley & Kirkwood

WARRANTY AGREEMENT

THIS AGREEMENT

BETWEEMN: .

{n

(2}

HULLEY & KIRKWOOD whose registered office is situated at 15-16 Woodside Place,
Glasgow, G3 7Q5({"the Firm");

LAW HOSPITAL NATIONAL HEALTH SERVICE TRUST a body corporate
established by an order (S.1. 1993 No. 2929 {5.263)) as amended by an amendment

order (S.1. 1995 No. 741 (5.67)) made by the Secretary of State under Section 12A of the
National Health Service {Scotland} Act 1978 ("the Trust" which term shall include all
permitted assignees under this Agreement).

WEHEREAS:-

A,

181161

The Trust has entered into various agreements ("the DBFO Contracts") with Summit
Healthcare {(Law) Limnited ("Summit”) in connection with inter alia the provision of a
new hospital at Netherton to be known as the New Law District General Hospital ("the
Development”).

By a contract ("the Appointment”) dated on or about the date herecf Sir Robert
McAlpine Limited ("the Contractor”) has appointed the Firm as consulting building

servicesengineers in connecon with the Development.

Sumymit has or will enter into a building contract ("the Building Contract”) with the
Contractor for the constructionof the Development.
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NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND {£l} BY THE

COMPANY TO THE FIRM (RECEIPT OF WHICH THE FIRM ACKNOWLEDGES) IT IS
HEREBY AGREED as follows:-

1.1

12

13

21
22

2.3
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The Firm warrants ta the Trust and undertakes that-

it respect of all professional services performed and to be performed by the Firm in
connecton with the Development pursuant to the Appoinhnent, it has exercised and
will continue to exercise all the reasonable skil, care and diligence to be expected of a
properly qualified professional engineer who has held itself out as competent 1o
perform: such services and who has performed such services in relation to
developments of a siynilar size, scope, nature, complexity and wvalue as the
Development;and

it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfilled and shall continue to fulfil its duties and chligations set out in the
Appoingnent

The Fitm shall be entitled 1n any acBon or proceedings by the Trust te raise the
equivalent rights in defence of liability other than a counter claim as it would have
against the Contractorunder the Appointment;

Withont prejudice to the generality of Clause 1, the Firm further warrants that it has
exercised and will continuze to exercise reasonable skill and care to see that, unless
authorised by the Centractor in writing or, where such authorisation is given orally,
corfirmed by the Firm to the Contractor in writing, none of the following has been or
will be specified by the Firm for use in the construction of those parts of the
Developmentto which the Appointmentrelates:-

high alumina cement in structural elernents;

wood wool slabs in permanent formwork to concrete or in structural elements;

calcium chloride in admixtures for use in reinforced concrete;
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asbestos products;

naturally ocourting aggregates for use in reinforced concrete which do not comply with
British Standard 882: 1983 and/or naturally occurring aggregates for use in concrete
which do not comply with British Standard 8110: 1985;

Any other goods, material or equipment which are themselves or which incorporate
substances which are stated in the Building Contract to be prohibited or which are
generally known at the time of specificationto be deleterious to health and safety or to
the durability of the completed Works in the particular circumstances in which they are
used or which otherwise are not in accordance with Bribdsh Standards, Codes of
Practice or good building practice or techniqures.

The Trust has o authority to 1ssue any direction or instruction to the Firm in refationto
performance of the Firm's services under the Appointment.

The copyright in all drawings, reports, models, specifications, plans, schedules, biils of
quantities, calculations and other similar documents provided by the Fim in
connection with the Developrnent (together referred to in this Clause 4 as "“the
Documents") shail remain vested in the Firm but, the Trust and its appointee shall have
an irrevocable royalty-free licence to copy and use the Documents and to reproduce the
designs and content of them for any putrpose related to the Developmentincluding, but

. without limitation, the construction, completion, maintenance, letting, promotion,

advertisement, extension, alteration, reinstatement, refurbishment and repair of the
Development. Such a licence shall be trans{erable and shall carry the right to grant sub-
licences. The Firm shall not be liable for any misuse by the Trust or its appointee of any

of the Documents.

The Firm shail maintain professional indemnity insurance in an amount of not less than
the amount required by the Appointment for any cne claim for the period required by
the Appointment, provided always that such insurance is generally available at
commercially reasonable rates. The Firm shall immediately inform the Trust if such

insurance ceases to be available at commercially reasonable rates in order that the Firm
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and the Trust can discuss means of best protecting the respective positions of the Trust
and the Firm in respect of the Development in the absence of such insurance. As and
when it is reasonably requested to do so by the Trust or its appoirtee under Clauses 5
or 6, the Firm shall produce for inspection documentary evidence that its professional

indemnity insurance is being maintained.

This Agreement may be assigned by the Trust to another my other person, firm or
company acguiring the Trust’s interest in the Development without the consent of the
Firm being required and such assighation shall be effective upon written notice thereof
being given to the Firmm No further or other assignation shail be permitted save as is
expressiy provided for herein.

The construction validity and performance of this Agreement shall be governed by
Scots Law and the parties agres {0 prorogate the jurisdiction of the Scottish Courts.

The obligation and liabilities of the Firm under this Agreement shall not be limited or
excluded by any enquiry or inspection into any matter which may be made or carried
cut by the Trust or by the appointmentof any person, firm or other entity by the Trust
to make or carry out any enquiry ot inspection and whether or not any independent

liability of any such person, firm or other entity to the Trust arises in connectiornt
therewith.

IN WITNESS

181161
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Schediz]e

Part 7(d)(1i} - Collateral Warranty - Consultant te Trust - Thernburn Celquhoun

WARRANTY AGREEMENT
THIS AGREEMENT

BETWEEN:

{1) THORBURN COLQUHOUN whose registered office is situated at 243 West George
Street, Glasgow, G2 40R ("the Firm");

{2 LAW HOSPITAL NATIONAL HEALTH SERVICE TRUST a body corporate
established by an order (S.1. 1993 No. 2929 (5.263)) as amended by an amendment
order (5.1. 1985 No. 741 (5.67)) made by the Secretary of State under Section 12A of the
National Health Service (Scotland) Act 1978 {"the Trust” which term shall include ali
permitted assipnees under this Agreement).

WHEREAS:-

A The Trust has entered intc various agreements {(“the DBFO Contracts") with Summit
Healthcare (Law) Limited {"Summit”) in connection with inter alia the provision of a
new hospital at Netherton to be known as the New Law District General Hospital ("the
Developmet’).

B. By a contract {"the Appointment”} dated on or about the date hereof Sir Robert
McAlpine Limited (“the Contractor”) has appoeinted the Firm as consulting structural
engineersin connecticn with the Development,

C Summit has or will enter into a building contract ("the Building Contract") with the
Contractor for the constructionof the Development.

NOW IN CONSIDERATION OF THE PAYMENT OF ONE POUND (£1) BY THE

COMPANY TO THE FIRM (RECEIFT OF WHICH THE FIRM ACENOWLEDCGES) IT IS
HEREBY AGRFED as follows:-

181151 hy)
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The Firm warmants to the Trust and undertakes that:-

in respect of all professional services performed and te be performed by the Firm in
connection with the Development pursuant to the Appointment, it has exercised and
wiil continue to exercise all the reasonable skill, care and diligence to be expected of a
properly qualified professicnal engineer who has held itself out as competent to
perform such services and who has performed such services in relation to
developments of a similar size, scope, nature, complexity and value as the

Development; and

it has complied and shali continue to comply promptly and efficientiy with the terms of
and has fulfilled and shall continue to filfil its duties and cobligations set out in the
Appointment

The Firm shall be entitled in any action or proceedings by the Trust tic raise the
equivalent rights in defence of liability other than a counter claim as it would have
against the Contractor under the Appoindment; '

Without prejudice to the generality of Clause 1, the Firm further warrants that it has
exercised and will continue to exercise reasonable skill and care to see that, unless
authorised by the Contractor in writing or, where such authorisation is given orally,
confirmed by the Firm to the Contractor in writing, none of the following has been or
will be specified by the Firm for use in the construction of those parts of the
Develepmentto which the Appeintmentrelates:-

high alumina cement in structural elements;

wood wool slabs in permanentformwork to concrete or in stritctural elements;

caldum chloride ih admixtores for use in reinforced concrete;

asbestes products;

152
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naturally occurring aggregates for use in reinforced concrete which de not comnply with
British Standard 882: 1983 and/or naturally occurring aggregates for use mn concrete
which de not comply with British Standard 8110: 1983;

Any other goods, material or equipment which are themselves or which incorporate

. substances which are stated in the Building Contract to be prohibited or which are

generally known at the time of use to be deletericus to health and safety or to the
durability of the completed Works in the pardcular circumstances in which they are
used or which otherwise are not in accordance with British Standards, Codes of
Practice or good building practice or techniques.

The Trust has no authority to issue any direction or instruction to the Firm in relation to
performance of the Firm's services under the Appointment.

The copyright in all drawings, reporis, models, specifications, plans, schedules, bills of
quantites, calculations and other similar documents provided by the Fim m
connection with the Development {together referred to in this Clause 4 as "the
Documents") shall remain vested in the Finn but, the Trust and its appeintee shall have
an irrevocable royalty-free licence to copy and use the Documents and to reproduce the
designs and content of them for any purpose related to the Developmentinciuding, but
without limitation, the construction, completion, maintenance, letting, promoetion,
advertisement, extension, alteration, reinstatement, refurbishiment and repair cof the
Development. Such a licence shall be transferableand shall carry the right to grant sub-
licences. The Firm shall not be Liable for any misuse by the Trust or its appointee of any
of the Documents.

The Firm shall maintain professionalindemnity insurance in an arnousnt of not less than
the ameunt required by the Appointment for any one claim for the pericd required by
the Appeintment, provided always that such insurance is generally available at
commercially reasonable rates. The Firm shall immediately inform the Trust if such
insurarice ceases to be available at commercially reasonable rates in osder that the Fim
and the Trust can discuss means of best protecting the respective positions of the Trust
and the Firm in respect of the Development in the absence of such insurance. As and

when it is reasonably requested to do so by the Trust or its appointee under Clauses 5

193



or 6, the Firm shall produce for inspection documentary evidence that its professional

indemnity insurance is being maintained.

This Agreement may be assigned by the Trust to another my other person, firm or
company acquiring the Trust's interest in the Development without the consent of the
Firm being required and such assignation shall be effective upon written notice thereof
being given to the Firm. No further or other assignation sshall be permitted save as is

expressly provided for herein,

The construction validity and performance of this Agreement shafl be governed by
Scots Law and the parties agree to prorogate the jurisdictionof the Scottish Courts.

The chligation and liabilities of the Firm under this Agreement shall not be limited or
excluded by any enquiry or inspection into any matter which may be made or carried
out by the Trust or by the appointment of any person, firm or other entity by the Trust
to make or carTy cut any enguiry or inspection and whether or not any independent
liability of any such person, firm or other entity to the Trust arises in connection
therewith,

IN WITNESS

181161
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Schedule

Part 7(d){iii) - Collateral Warranty - Consultant to Trust - Percy Thomas Partnership

WARRANTY AGREEMENT

THIS AGREEMENT

BETWEEN:

L)

(2)

PERCY THOMAS PARTNERSHIP (ARCHITECTS) LTD whose registered office is

situated at 10 Cathedral Road, Cardiff, CF1 9YF {"the Firm");

L

LAW HOSPITAL NATIONAL HEALTH SERVICE TRUST a body corporate

estabiished by an arder (5.1.-1993 No. 2929 (5.263)) a3 amended by an amerclment
order {S.L 1995 No. 741 {£.67)} made by the Secretary of State under Section 12A of the

National Health Service {Scotland) Act 1978 {"the Trust® which term shall include all
permitted assignees under this Agreement). '

WHEREAS:-

A

The Trust has entered into varicus agreements {"the DBFO Contracts") with Sarngmut
Healthcare (Law) Limited ("Summit”) in cormection with inter alia the provision of a
niew hospital at Netherton io be known as the New Law District General Hospital ("the

Bevelopment™.

By a contract {"the Appcointment") dated on or about the date hereof Sir Robert
McaAlpine Limited (”the Contractor”) has appointed the Firm as consulting structural
engineers,/ consulting building services engineers in connection with the Development.

Summit has or will enter into a building contract (*the Building Contract") with the

Contracter for the constructionof the Development.
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NOW IN CONSIDERATION OF THE PAYMENT OF ONE FOUND (£1} BY THE

COMPANY TO THE FIRM {EECEIPT OF WHICH THE FIRM ACKNOWLEDGESHIT IS
HEREBY AGREED as fellows:-

11

12

13

1.4

141

181161

The Firtn warrants to the Trust and undertakes that-

in respect of all professional services performed and to be performed by the Firm in
connection with the Development pursuant to the Appeintment, it has exercised and
will confinue to exercise ail the reascnable skill, care and diligence to be expected of a
properly qualified preofessional [architect, etc.] who has heid itself cut as competent to
perform such services and who has performed such services in relation ©
developments of a similar size, scope, nature, complexity and value as the
Development; and

it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfilled and shall continue to fulfil its duties and obligaticns set cut in the
Appointment:

The Firm shali be entitled in any action or proceedings by the Trust to raise the
equivalent rights in defence of lability cther than a counter claim as it would have
against the Contractor under the Appointment;

It is hereby agreed that in respect of any claim by the Trust the Firm's Lability shall be
lirited to its Net Contgibution. '

PROVIDED ALWAYSTHAT

the Net Contribution shall be such sum as shall be agreed between the Firm and the
Trust or adjudged by the court to be the proportion of the loss to the Trust directly
caused by the Firm's failure to exercise reasonable skill and care in the performance of
its duties and Tesponsibilities under the Appointment This proportion is to be
caleulated on the basis that all other consultants, adﬁsers, cantractors and sub-
contractors (“Relevant Parties™} involved in the Development shall be deemed to have
provided contractual undertakings to the Trust in respect of their services in connection

19
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with the Developmentand shall be deemed to have paid to the Trust the proporion of
the loss {after apportonunent between the Relevant Parties and the Firm) which it

would have been just and sguitable for them to pay having regard to the extent of their

responsibilities;and

the Firmn shall owe no greater duties or obligations in time or in nature and shall have
no preater liabilities hereunder to the Trust than it owes to the Contractor under the
Appointment;and

any agreement or arrangement between the Firm and the Contractor in respect of the
Firm's duties to the Contractor shalf likewise bind the Trust.

The Trust has no authority to issue any direction or instructiont to the Firm in relation to
petformanceof the Firm's services under the Appointment

The copyright in all drawings, reports, models, specifications, plans, schedules, bills of
guantities, calculations and other similar documents provided by the Firm in
conmection. with the Development (together referred to in this Clause 3 as "the
Documents”) shall remain vested in the Firm but, the Trust and its appointee shall have
an irrevocable royalty-freelicence to copy and use the Documents and to reproduce the
designs and content of them for any purpose related to the Development mcluding, but
without limitation, the construction, completion, maintenance, letting, promotion,
advertisement, extenision, alteration, reinstatement, refurbishment and repair of the
Development. Such a licence shall be transferableand shall carry the right to grant sub-
licences. The Firm shall not be liable for any misuse by the Trust or its appointee of any
of the Documents.

The Firm shall maintain professional indemnity insurance in an amount of not less than
the amount required by the Appointment for any one claim for the period required by
the Appointment provided always that such insurance is generaily available at
commercially reasonable rates. The Firm shall immediately inform the Trust if such
ingurance ceases to be availzable at commercially reasonabie rates in order that the Firm
and the Trust can discuss means of best protecting the respective positions of the Trust

and the Firm in respect of the Developmentin the absence of such insurance. As and
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when it 15 reasonably requested to do sa by the Trust or its appointee under Clauses 3
or 6, the Firm shall produce for inspection documentary evidence that its prefessional

indemnity insuranceis being maintained.

This Apreement may be assigned by the Trust to ancther my other person, firm or
company acquiring the Trust’s entire interest in the Development without the consent
of the Firm being required and such assignation shall be effective upon written notice
thereof being given to the Firm. No further or other assignation shall be permitted save

as is expressly provided for herein.

The construction validity and performance of this Agreement shall be governed by
Scots Law and the parties agree to prorogate the jurisdiction of the Scottish Courts.

The obligation and liabilities of the Firm under this Agreement shall not be limited or
excluded by any enguiry or inspection into any matter which may be made or carried
out by the Trust or by the appointment of any person, firm or other entity by the Trust
to make or carry out any enquiry or inspection and whether or not any independent
liability of any:such person, firm or other entity to the Trust arises in connection
therewith,

IN WITNESS

181161
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Schedule

Part 7(e) - Collateral Warranty - Sub Contractor to Summit

WARBANTY AGREEMENT

THIS AGREEMENT is macle the day of 19

BETWEEN:-

(1) [ 1 of/whose registered office is situated at [
1 {"the Sub-Contractor™);and

@)

SIR ROBERT McALPINE LIMITED whose registered office is sttuated at Eaton
Court, Maylands Avenue, Hemel Hempstead, Herts, HP2 7TR {"the Contractor”};and

(3 SUMMIT HEALTHCARE (LAW) LIMITED whose registered office is situated at
Saltire Court, 20 Castle Terrace, Edinburgh, EH1{"Summit " which term shall include
all permitted assignees under this Agreement).

WHEREAS

A Surmunit has entered into an agreement {"the Building Contract”) with the Contracior
for the carrying out of building works | ] at |
] {"the Works" which term shall inciude any changes made to the building works in
accordancawith the Butlding Contract).

B. By a contract ("the Sub Contract” which term shall include any enforceable agreements

181161

reached between the Contractor and the Sub-Contractor and which arise out of and
relate to the same) dated [ ] the Contzactor has appointed the Sub-
Centractor to carry cut and complete | ] (*the Sub Contract Works™).
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NOW T i5 HEREBY AGREED

In considerationof the payment of one pound (£1) to the Sub-Contractor, receipt of which the
Sub-Contractoracknowledges:

21

22

24

26

1B1t61

The Sub-Contractor warrands that it has complied and will continue to comply with the
Sub Contract. In the event of any breach of this warranty the Sub-Contractor shall be
entitled in any action or proceedings by Summit to raise the eguivalent rights in
defence of liability {other than a counter claim) as it would have against the Contractor
under the Sub Contract.

Without prejudice to the generality of Clause 1, the Sub-Contractor further warrants
that, unless required by the Sub Contract or unless otherwise authorised in writing by
the Contractor {cr, where such autherisation is given orally, confirmed in writing by
the Sub-Contractor to the Contracter, none of the following has been used in the Works:
high alumina cement in structural elements;

wood wool slabs in permanent formwork to concrete;

calcinmchloride in admixtures for use in reinforced concrete;

asbestos products;

" naturally occurring aggregates for use in reinforced concrete which do not comply with

British Standard 882: 1983 and/or naturally occurring aggregates for use in concrete
which do not comply with British Standard 8110: 1985;

any other goods material or equipment which are themselves or which incorporate
substances which are stated in the Building Contract to be prohibited or which are
generaily known at the time of use to be deleterious to health and safety or to the

durability of the completed Works in the particular circumstances in which they are

used or which otherwise are not in accordance with British Standards, Codes of
Fractice or good building practice or techniques.
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Summit has no autherity to issue any direcion or instruction to the Sub-Contractor in
relation to the Building Contract unless and unfil Summit has given notice under
Clauses 4 or 5. Summit has no liability to the Sub-Contractor in relation to amounts
due under the Sub Contract unless and until Summit has given notice under Clause 4

or Clause 5.

In the event of the termination of the Building Contract by Sumimnit, the Sub-Contractor
will, if so Tequired by notice in writing given by Summit and subject to Clause 6, accept
the instructions of Summit or its appointee to the exclusion of the Contractor in respect
of the Works upon the terms and conditions of the Sub Contract. The Contractor
acknowledges that tie Sub-Contractor shall be enttled to rely on a notce given to the
Sub-Contractor by Summit under this Clause 4 as conclusive evidence for the purposes
of this Agreement of the termination of the Building Contract by Summit; and further
acknowledges that such acceptance of the instructions of Summit to the exclusicn of the

Contgactor shall not constitute any breach of the Sub-Contractor's cbligations to the
Contractor under the Sub Contract.

The Sub-Contractor shall not exercise any right of determination of his employment
unsler the Sub Contract without having first

1 copied to Sumrnit any written notices required by the Sub Contract to be
sent to the Contractor prior to the Sub-Contractor being entitled to give
notice under the Sub Contract that his employment under the Sub Contract
is determined, and

2 given to Summit written notice that he has the right under the Sub Contract

forthwith to notify the Contractor that his employment under the Sub
Contractis determined.

The Sub-Contractor shall not treat the Sub Contract as having been repudiated by the

Contracter without having first given to the Company written notice that he intends to
$< inform the Contractor.
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The Sub-Contrackorshall not
- issue any notification to the Contractor to which Clause 5.1.2 refers; or

- inform the Contractor that he is treating the Sub Contract as having been
repudiated by the Contractor as referred to in Clause 5.2

before the lapse of 21 days from receipt by Summit of the written notice by the Sub-

Contractor which the Sub-Contractor is required to give under Clause 5.1.2 or Clause '
52

Summit may, not later than the expiry of the 21 days referred to in Clause 5.3 require
the Sub-Contactor by notice in writing and subject to Clause 6 o accept the
instructions of Summit or its appointee to the exclusion of the Contractor in respect of
the Sub Contract Works upon the terms and condibions of the Sub Contract. The
Contractor acknowledges that the Sub-Contractor shall be entitied to rely on a notice
given to the Sub-Contractor by Summit under Clause 5.7 and that acceptance by the
Sub-Contractorof the instruction of Sumumit to the exciusion of the Contractor shall not
constitute any breach of the Sub-Contractor's obligations to the Corstractor under the
Sub-Contract. Frovided that, subject to Clause 6, nothing in Clause 5.4 shall relieve the
Sub-Contracter of any liability he may have to the Contractor for any breach by the
Sub-Contractorof the Sub Contract or where the Sub-Contractor has wrongfully served
notice under the Sub Contract that he is entiied to determine his employment under

the Sub Contractor has wrongfully treated the Sub Contract as having been repudiated
by the Contractor.. |

It shafl be a condition of any notice given by Summit under Clauses 4 or 5 that Sumnrnit
or its appointee accepts liability for payment of the sums properly due to the Sub-
Contractor under the Sub Contract and for performance of the Contractor’s cbligations
thereunder including payment of any sums outstanding at the date of such notice.
Upon the issue of any notice by Sumunit under Clauses 4 or 5, the Sub Contract shall
centinue in full force and effect as if ne right of determinationof his employmentunder
the Sub Contract, nor any right of the Sub-Contractor m treat the Sub Contract as
having been repudiated by the Contractor had arisen and the Sub-Contractor shall be



121141

liable to Summit and its appointee under the Sub Contract in lieu of its Liability to the
Contractor. If any notice given by Summit under Clauses 4 or 5 requires the Contractor
to accept the instructions of Summit’'s appointee, Sumrnit shall be liable to the Sub-

Contractor as guarantor for the payment of all sums from tme to time due to the Sub-

Contractor from Sumamit's appointee.

The copyright in all drawings, reports, models, specifications, bills of guantities,
calculations and other documents and information prepared by or on behalf of the Sub-
Contractor in connection with the Works (together referred to in this Clause 7 as "the
BPocuments"} shall remain vested in the Sub-Contractor but, sulgect to the Contractor
having discharged his cbligation to pay all monies certified as due/properly due under
the Sub Contract, Summit or its appointee shall have a licence to copy and use the
Documents and to mprnﬁuce the designs and content of them for any purpose related
to the Sub Contract including, but without limitation, the construction, completion,
mainfenance, jetting, prometion, advertisement, extension, alteration, reinstaternent,
refurbishment and repair of the Works, Such Hcence shall be transferable to third
parties and shall carry the right to prant sub-licences. The Sub-Contractor shall not be
liable for any misuse by Summit or its appointee of any of the documents.

The Sub-‘-':-::lnﬁctor shall take out and maintain professional indemnity insurance in an
amount of [ Jpounds{£ ) forany cne claim and in all in any one period of
insurance fora pericdof [ ] years from the date of Contractual Practical Completion
as defined in the Building Contract, provided such insurance is available at
commercially reasonable rates. The Sub-Contractor shall immediately inform Surmunit
if such insurance is not or ceases to be available at commmercially reasonable rates in
order that the Sub-Contractorand Summit can discass the means of best protecting the
Sub-Condractor in the absence of such insurance. As and when it is reasonably
requested to do so by Summit or its appointee, the Sub-Contracter shall produce for
inspection documentary evidence that is professional indemnity insurance is being
maintained.

This agreement may be assigned by Summit to another person acquiring the interest of
the Contractor in the Works without the consent of the Contractor or the Sub-
Contractor being required and such assignation shall be effective upon written notice
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11.

12

thereol being given to the Contractor and to the Sub-Contractor. WNo Further or other
assignation of this Agreement shall be permitted save as is expressly provided for

herein.

Any nofice to be given by the Sub-Contractor or the Contractor hereunder shall be
deemed to be duly given if it is delivered by hand at or sent by registered post or
recorded delivery to Sumumit at its registered office and any notice given by Summit
hereunder shall be deemed to be duly given if it is delivered by hand at or sent by
registered post or recorded delivery to the Coniractor or the Sub-Contractor at its
registered office, and, in the case of any such notices, the same shall if sent by registered
post or recorded delivery be deemed {subject to proof to the contrary} to have been
received forty eight hours after being posted.

The construction validity and performance of this Agreement shall be govemed by

Scats law and the parties agree to proregate the jurisdictionof the Scottish Courts.

The cbligations and liabilities of the Sub-Contractor under this Agreement shall not be
Limited or excluded by an enquiry or inspectioninte any matter which may be made or
carried cut by Summit or by the appeintment of a-n}r pearson, formn or other entity by
Summit to make or carry out any enquizry cor inspection and whether or not any
independent Liability of any such person, firm or other entity to Summit arises in
connection therewith,

IN WITNESS

181161



Schedule

Part 7(f) - Collateral Warranty - Sub Contractor to Financiers

WARRANTY AGREEMENT

THIS AGREEMENT is made the day of 19

BETWEEN:

1) i ] of /whose registered office is situated at |

(2)

1 ("the Sub-Contracter");and

f ] of /whose registered office is situated at [
]("the Financiers” which term shall include all permitted assigniees under this
Agreement},

WHEREAS

81151

The Financiers has entered into an agreement (“the Finance Agreement") with Supnmit
Healthcare (Law) Limited (“Summit”) in relation, infer alia, to the carrying cut of
building works | Jat( } ("the Works"
which term shall include any changes made to the building works in accordance with
the Building Contractreferred to in Recital B).

By a contract ("the Building Contract” which term shafl include any enforceable
agreements reached between Summit and Sir Robert McAlpine Limited (“the
Contractor”} and which arise out of and relate to the same) dated [ i
Summmit has appeinted the Contractor to carry out and complete the Works.

By a contract (“the Sub-Contract”) which term shall include any enforceable
agreements reached between the Contractor and the Sub-Contractor and which arise
out of and relate to the same) dated [ ] the Contractor has .appainted the Sub-
Contractor to carry cutand complete | ] (“the Sub-Contract Works™).



NOW IT IS HEREBY AGREED

In considerationof the payment of one pound {£1) to the Sub-Contractor, receipt of which the
Sub-Contractoracknowledges:

1.

11

13

14

15
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The Sub~Contractorwarrants to the Finanders and undertakes that-

int respect of performance of its cbligations under the Sub-Coniract, it has exercised and
will continue to exercise all the skill, care and diligence to be reasonably expected of a
Contractor who has held itself out as experienced in performing and resourcing such
obligations;

it has complied and shall continue to comply promptly and efficiently with the terms of
and has fulfiiled and shall continue to fulfil its duties and obligations set out in the Sub-
Contract;

the Works will, on completion, compily with all applicable statutory requirements and
all performance specifications and other requirements under the Building Contract
(and the Sub-Contractor acknowledges that it has received a copy of the Building
Contract and has considered the same) to the extent that any part of the Works has
been or will be designed by the Sub-Contractor or in respect of which the Sub-
Contractor is responsible for checking, monitoring, certifying or commissioning the

same;

all materiais and goods comprising the Works wili correspand as o description,
quality, condition and durability with the requirements set out in the Sub-Contractand
be of sound manufactureand workmanship; and

it owes a duty of care to the Financiers in relation to its duties, representations and
warranties within the Sub-Cenbract
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the Sub-Contractor shall be entitled in any action or proceedings by the Financiers to
raise the equivalentrights in defence of liability {other than a counter claim) as it would

have against the Contractor under the Sub Contract.]

Without prejudice to the generality of Clause 1, the Sub-Contractor further warrants
that, unless required by the Sub Contract or unless otherwise authorised in writing by
the Contractor (oz, where such authorisation is given orally, confirmed in writing by
the Sub-Contractor to the Contractor, none of the following has beent used in the Sub-
Contract Works:

high alumina cement in structural elements;

wood wool slabs in permanent formwork to concete;

calciurm chloride in admixtures for use in reinforced concretes;

asbestos products;

naturally occurring aggregates for use in reinforced concrete which do not comply with
British Standard 882: 1983 and/or nahurally occurring agpregates for use in concrete

which do not comply with British Standard 8110; 1985;

any other goods material or equipment which are themselves or which incorporate

. substances which are stated in the Building Contract to be prohibited or which are

generally known at the time of use to be deleterious to health and safety or to the
durability of the completed Works in the particular circumstances in which they are
used or which otherwise are not in accordance with Bridsh Standards, Codes of
Practice or good building practice or techniques; and the Sub-Centractor undertakes
insofar as within its obligations or responsibilities under the Sub-Contract to exercise
the level of skill, care and diligence to ensure that such materials are not specified
and/or used in the Sub-Contract Works. '
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The Financiers has no authority to issue any direction or instructon to the Sub-
Contractor in relation to the Sub Contract. The Financiers has no liability to the Sub-

Contractor in relation o amounts due under the Sub Contract,

The copyright in all drawings, reports, models, specifications, bills of quantities,
calculations and other similar documents provided by the Firm in connection with the
Development {together referred to in this Clause 4 as "the Documents") shall remain
vested in the Firm but, the Firm shall provide a copy of the Documents to the
Financiers and hereby grants to the Financiers and their appointee an irrevocable
royaltty-free licence to copy and use the Documents and to reproduce the designs and
content of them for any purpose related to the Development including, but without
limitztion, the construction, completion, maintenance, letting, promotion,
advertsement, extension, alteration, reinstaternent, refurbishment and repair of the
Development. Such Licence shall be transferable to third parties and shall carry the
right to grant sub-licences. The Firm shall not be lLiable for any misuse by the
Finandersor its appointee of any of the Documents,

The Firm shall provide evidence {o the Finanders of ils existing level of professicnal
indemnity insurance. The Firm shall then effect and maintain with Insurers approved
by the Finanders prefessional indemnity insurance in such amount and for such period
approved by the Financiers. The Firm shall immediately in form the Financiers if such
insurance ceases to be available at commercially reascnable rates in order that the Firm
and the Financiers can discuss means of best protecting the respective positions of the
Financiers and the Firm in respect of the Developmentin the absence of such insurance.
As and when it is reasﬁnably reqﬁested to do so by the Financiers or its appointee,
under Clauses & or 6, the Firm shall produce for inspection documentary evidence that
its professionalindemmnily insurance is being maintained,

This agreement may be assigned by the Financiers to another person, Firm or company
without the consent of the Sub-Contractorbeing required and such assignation shall be
effective upon written notice thereof being given to the Contractor and to the Sub-
Contractor. The Sub-Contractorshall not be permitted to assign the Agreement.
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The construchon validity and performance of this Agreement shall be governed by
Scots law and the parties agree to prorogate the jurisdictionof the Scottish Courts.

The obligations and Uabilities of the Sub-Contractor under this Agzeementshall not be
limited or excluded by an enquiry or inspection into any matter which may be made or
carried cut by the Financiers or by the appointment of any person, firm or other entity
by the Financiers {0 make or carry ont any enquiry or inspection and whether or not
any independent liability of any such person, firm or other entity to the Finanders

atises in connecton therewith,

TN WITNESS

181181



Schedule

Part 7(g) - Collateral Warranty - Sub Contractors to Trust

WARRANTY AGREEMENT

THIS AGREEMENT is made the day of 19

BETWEEN:-

m I ] of/whose registered office is situated at |

()

] ("the Sub-Contractor™);and

[ ] of f whose registered office is situated at |
}{'the Trust® which term shall inciude all permitted assignees under this
Agreement),

WHEREAS

181181

The Trust has entered into varicus agreements ("the DBFO Contracts”) with Summit
Healthcare {Law) Limited (“Swmmumit”) for, inter aliz, the carrying out of building works
I at 1 {("the Works" which term shall
include any changes made to the building works in accordance with the Building
Contractreferred to in Recital B].

. By a centract ("the Building Contract" which term shall include any enforceable

agreements reached between Summit and Sir Robert McAlpine Limited (“the
Contractor”) and which arise out of and relate to the same) dated | 1
Sumznit has appointed the Contractor to carty out and complete the Works.

By a contract {(“the Sub-Contract”) which term shall include any enforceable
agreements reached between the Centractor and the Sub-Contractor and which arise

0



out of and relate to the same) dated | ] the Contractor has appointed the Sub.
Contractor to carry out and complete { ] {*the Sub-Contract Werks™).

NOW IT 15 HEREBY AGREED

In consideration of the payment of cne pound (£1) to the Sub-Contractor, receipt of which the
Sub-Contractoracknowledges:

21
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The Sub-Contractor warrants that it has complied and will continue to comply with the
Sub Contract In the event of any breach of this warranty the Sub-Contractorshall be
entitled in any action or proceedings by the Trust to raise the equivalent rghts in
defence of Hability {other than a counter claim) as it would have against the Contractor
under the Sub Contract

Without prejudice to the generality of Clause 1, the Sub-Contractor further warrants
that, unless required by the Sub Contract or unless otherwise authorised in writing by
the Contractor (or, where such authorisation is given orally, confirmed in writing by
the Sub-Contractor to the Contractor, none of the following has been used in the Sub-
ContractWorks:

high alumina cement in structural elements;
wood wool slabs in permanent formwork to concrete;
calcium chloride in admixtures for use in reinfarced concrete;

asbestos products;

naturally ccourring aggregates for use in reinforced concrete which do not comply with
British Standard 882: 1983 and/or naturally occurring aggregates for use in concrete
which d0 not comply with British Standard 8110: 1985;

any other gpoods material or equipment which are themselves or which incorporate

substances which are stated in the Building Contract to be prohibited or which are



generally known at the time of use to be deleterious to health and safety or to the
durability of the completed Works in the particular arcumstances in which they are
used or which otherwise are not in accordance with British Standards, Codes of

Practice or good building practice or technigues.

The Trust has no authority to issue any directon or instruction te the Sub-Contracter in
relation to the Sub Contract. The Trust has no liability to the Sub-Contractorin relation
to amounts due under the Sub Contract.

The copyright in all drawings, reports, models, specifications, bills of guantities,
calculations and other documents and information prepared by or on behalf of the Sub-
Contractor in connection with the Sub-Contract Works {together referred to in this
Clause 4 as "the Documents"} shail remain vested in the Sub-Contractor but, subject to
the Contractor having discharged his obligation to pay all monies certified as
due/properly due under the Sub Contract, the Trust or its appointee shall have a
licence to copy and use the Decuments and to reproduce the designs and content of
them for any purpose related to the Sub Contract including, but without limitation, the
construction, completion, maintenance, letting, promoton, advertiserment, extension, -
alteratron, reinstatement, refurkishment and repair of the Sub Contract Works. Such
licence shall transferable to third parties and shall carry the right to grant sub-licences.
The Sub-Contractor shall not be liable for any misuse by the Trust or its appointee of

any of the Docurnents.

The Sub-Contracter shall take out and maintain professional indemnity insurance in an

© amount of [ Ipounds{£ ) for any oneclaim and in all in any one period of
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insurancefora periodof | ] years from the date of Contractual Practical Completion
as defined in under the Building Contract, provided such insurance is available at
commerdially reasonable rates. The Sub-Contractorshall immediately inform the Trust
if such insurance is not or ceases to be available at comznerdially reasonable rates in
order that the Sub-Contractor and the Trust can discuss the means of best protecting
the Sub-Contractor in the absence of such insurance. As and when it is reasonably
requested to do so by the Trust or its appointee, the Sub-Contractor shall produce f:ar
inspection documentary evidence that is professional indemmnity insurance is being

maintained. |
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This agreement may be assigned by the Trust to another person acquiring the interest
of the Trust in the Works without the consent of the Sub-Contractor being required
and such assignation shall be effective upon written notice thereof being given to the
Contractor and to the Sub-Contractor. No further or other assignation of this
Agreement shall be permitted save as is expressly provided for herein.

The construction validity and performance of this Agreement shall be governed by
Scots law and the parties agree to prorogate the jurisdictionof the Scottish Courts.

The obligations and Liabilities of the Sub-Contractor under this Agreement shali not be
limited or excluded by any enquiry or inspection into any matter which may be made
or carried cut by the Trust or by the appointment of any person, firm or other entity by
the Trust to make or carry out any enquiry or inspection and whether or not any
independent Hability of any such person, firm or other entity to the Trust arises in
connection therewith.

~ IN WITNESS

181143
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Schedule

Part 8 - VAT Agreement

Supplemental Provisions (the VAT Agreement)

The following are the supplemental provisions {the VAT Agresment) referred to in Clause
14.1 of the Conditions:

1A

142

1A3

181162

Summit shall pay to the Contractor in the manner hereinafter set out any tax
properly chargeable by the Commissioners on the Contractor on the supply to
Summit of any goods and services by the Contractor under this Building Contract.
Supplies of goods and services under this Building Comdract are supplies under a
contract providing for pericdical payment for such supplies within the meaning of
Regulaton 93 of the Value Added Tax Regulations 1995 or any amendment or re-
enactment thereof.

Where it is stated in Clause 14.2 of the Conditions that Clause 1A of this Agreement
applies Clauses 1.1 to 1.22 inclusive hereof shall not apply uniess and until any
notice issued under Clause 1A.4 hereof becomes effective or unless the Contractor
fails to give the written notice required under Clause 1A.2  Where Clause 1A
apphies Clauses 1 and 1.3 to 8 of this Agreement remain in full force and effect.

Not later than 7 days before the date of the first Application for Interim Payment the
Contracter shall give written notice to Summit of the rate of tax chargeable on the
supply of goods and services for which Interim Payments are to be made and the
Final Certificate issued. If the rate of tax so notified is varied under statute the
Contractor shall, not later than 7 days after the date when such varied rate comes
into effect, send to Summit the necessary amendment to the rate given in his written
notice and that notice shall then take effect as so amended.

For the purpose of complying with the VAT Agreement for the recovery by the
Contractor, as stated in Clause 14.2 of the Conditions, from Summit of tax properly
chargeable by the Commissioners on the Contractor, ant amount calculated at the rate

given in the aforesaid written notice {or, where relevant, amended written notice)

14
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shall be shown on each Application for Interim Payment made by the Contractor
and, unless the procedure set out in Clause 1.3 hereof shall have been completed, on
the Final Certificate. Such amount shall be paid by Summit to the Contractor or by
the Contractor to Sumumit as the case may be within the period for payment of
Applications for Interim Payment set out in Clause 30.2 or within the period set out
in Clause 30.9 for the payment of the balance propetly stated ix the Final Certificate.

Either Sumumit or the Contractor may give written notice to the other stating that
with effect from the date of the notice Clause 1A shall no longer apply. From that

date the provisions of Clauses 1.1 to 1.2.2 inclusive hereof shall apply in place of
Clause 1A hereof,

Unless Clause 1A applies, the Contractor shall not later than the date for the issue of
each Application for Interim Payment and, unless the procedure set out in Clause 1.3
of this Agreement shall have been completed, for the issue of the Final Certificate,
give o Summit a written provisional assessment of the respective values (less any
Retention Percentage applicable thereto} of those supplies of goods and services for
which the Application for Payment is being made or which monies are shown as
being cutstanding on the Final Certificate , whichever is applicable, and which will
be cha:geablé, at the relevant time of supply under Regulation 93 of the Value
Added Tax Regulations 1995 on the Contractor at

iy a zere rate of tax {Category (i}) and

2 any rate or rates of tax other than zero {Category (ii)).

the Contractor shall also specify the rate or rates of tax which are chargeable on

those supplies included in Category (i), and shall state the grounds on which he

considers such supplies are so chargeable.

N Upon receipt of such written provisional assessment Suminit , unless he has
- reascnable grounds for cbjecton to that assessment, shail calculate the

amount of tax due by applying the rate or rates of tax specified by the
Contractor to the amount of the assessed value of those supplies included in

ns
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Category (i) of such assessment, and remit the calculated amount of such tax,
tagether with the amount of the Interim Payment to the Contractor within

the period for payment of Applications for Interim set out in Clause 30.2 of
the Conditions.

¥ Sumoot has reasonable grounds for objecton to the provisional
assessment he shall within 3 working days of receipt of that assessment so
notify the Contractor in writing setting out those grounds, The Contractor
shal] within 3 working days of receipt of the writterr notification of Summit
reply in writing to Summit either that he withdraws the assessment in which
case Summit is released from his obligation wnder Clause 1.21 of this
Agreement or that he confirms the assessment. If the Contractor so confizms
then the Contractor may treat any amount received from Summit in respect
of the valne which the Contractor has stated to be chargeable on him at a rate
drratesoftaxnmerﬂunzeruasbeingﬁmlusivenftaxandissuean
authenticated receipt under Clanse 1.4 of this Agreement.

Where Clause 14 is cperated Clause 1.3 only applies if no amount of tax
pursuant to Clause 1A.3 has been shown an the Final Certificate. After the
issue of the Notice of Compietion of Making Good Defects under Clause 17.4
of the Conditions the Contractor shall as soon as he can fipally so ascertain
prepare a written final VAT statement of the respective values of all supplies
of goods and services for which payments have been or wili be paid which

are chargeable on the Contractor at

.1 a zero rate (Category (i)) and

2 any rate or rates of tax other than zero (Categcry {1y}

and shall issue such final VAT statement to Surnmit .

The Centractor shall also specify the rate or rates of tax which are chargeable

on the value of those supplies included in Category (i) and shall state the
grounds on which he considers such supplies are so chargeable.

Il6
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The Contractor shali 2lso state the total amount of tax already received by the

Contractor for which a receipt or receipts under Clause 1.4 of this Agreement
have been issued.

The VAT statement under Clause 1.3.1 of this Agreement may be issued
either before or after the issue of the Final Cettificate.

. Upon receipt of the written final VAT staternent Smmmit shall, subject to

Clause 3 of this Agreement, calculate the final amount of tax due by applying
the rate or rates of tax specified by the Contractor to the value of those
supplies included in Category ({ii) of the VAT statement and deduchng
therefrom the tota)l amount of tax already received by the Contractor
specified in the VAT statement, and shall pay the balance of such tax to the
Contractor within 28 days from receipt of the VAT statement.

If Summit finds that the total amount of tax specified in the final VAT
staternent as already paid by him exceeds the amount of tax calculated under
Clause 1.3.3 of this Agreement Summit shall so notify the Contractor who
shall refund such excess to Summit within 28 days of receipt of the
notification, together with a receipt under Clanse 1.4 of this Agreement
showing the correcton of the amounts for which a receipt or receipts have
previvusly been issued by the Conftracter.

Upon receipt of any amount paid by Summit under this Bailding Contract and any
tax properly paid under the provisions of Clause 1 or Clause 1A of this Agreement
the Contractor shall issue to Summit a veceipt of the kind referred to in Regulation
13(4) of the Value Added Tax Regulations 1995 containing the particulars required
under Regulation 14{I) of the aforesaid Regulations or any amendment or re-
enactment thereof to be contained in a tax invoice.

If, when Summit is cbliged to make payment wnder Clause 12 or 1.3 of this
Agreement he is empowered under Clause 24 of the Conditions to deduct any sum

calculated at the rate stated mn the Appendix as liquidated and ascertained damages

nr



22

31

32

151161

for sums due of 10 become due to the Contractor under this Building Contract he
shall disregard any such deduction in calculating the tax due on the value of goods
and services supplied to which he is obiiged to add tax under Clause 1.2 or 1.3 of this

Agreement.

the Contractor when ascertaining the respective values of any supplies of goods and
services for which Applications for Payment have been or will be made under the
Conditions in order to prepare the final statement referred to in Clause 1.3 of this
Agreement shall disregard when stating such values any deduction by Summit of
the sum calculated at the rate stated in the Appendix as liquidated and ascertained
damages under Clause 24 of the Conditions.

Where Clause 1A is operated Summit shall pay the tax to which that Clause refers
notwithstanding any deduction which Surmit may be empowsered to make under
Clause 24 of the Conditions as liquidated or ascertained damages from any monies
due or tc become due to the Contractor under this Building Contract.

If Summit disagrees with the final VAT statement issued by the Contractor under
Clause 1.3 of this Agreement he may but befere any payment or refund becomes due
under Clause 1.3.3 or 1.3.4 of this Agreement request the Contractor to cbtain the
decision of the Commissioners on the tax properly chargeable on the Contractor for
all supplies of goods and services under this Building Contract and the Contractor
shall forthwith request the Commissioners for such dedsion. If Summit disagrees
with such decision then, provided Summit indemnifies and at the option of the
Contractor secures the Contractor against all costs and other expenses, the
Contractor shall in accordance with the instuctions of Summit make all such
appeals against the dedsion of the Commussioners as shall Summit request. The
Contractor shall account for any costs awarded in his favour in any appeals to which
Clause 3 of this Agreement applies.

Where, before any appeal from the decision: of the Commissioners can proceed, the

fuli amount of the tax alleged to be chargeable on the Contractor on the supply of

goods and services under the Conditions must be paid or accounted for by the

g
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Contractor, Summit shall pay to the Contractor the full amount of tax needed to

comptly with any such obligation.

Within 28 days of the final adjudication of an appeal (or of the date of the decision of
the Comumissioners if Summit dees not request the Contractor to refer such decision
to appeal) Summit or the Contractor, as the case may be, shall pay or refund to the
other in accordance with such final adjudication any tax underpaid or overpaid, as
the case may be, under the provisions of this Agreement and the provisions of

Clause 1.4 of this Agreement shall apply in regard te the provision of authenticated
receipts.

Upon receipt by the Contractor from Summit or by Summit from the Contractor, as
the case may be, of any payment under Clause 1.3.3 or 1.3.4 of this Agreement or
where Clause 1A of this Agreement is operated of any payment of the amount of tax
shown upoen the Final Certificate or upon final adjudication of any appeal made in
accordance with the provisions of Clause 3 of this Agreement and any resuitant
payment or refund under Clause 3.3 of this Agreement, Summit shall be discharged
from any further liability to pay tax to the Contractor in accordance with the VAT
Agreement. Provided always that if after the date of discharge under Clause 4 of
this Agreement the Comnmissioners decide to correct the tax due from the Contractor
cn the supply to Summit of any goods and services by the Contractor under this
Building Contract the amount of any such correction shall be an additional payment
by Summit to the Contractor or by the Conlractor to Summit, as the case may be.
The provisicns of Clause 3 of this Agreement in regard to disagreement with any

dedision of the Commissioners shall apply to any decision referred to in this proviso.

If any dispute or difference is referred to the Dispute Resolution Procedure or to 2
court then insofar as any payment awarded in such arbitration or court proceedings
varies the amount of payment for goods or services supplied by the Contractor to
Summit under this Building Contract or is an amount which ought to have been so
paid but was not so paid then the provisions of this Agreement shall so far as
relevant and applicable apply to any such payments.

ne
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The provisions of article 5 shall not apply to any matters to be dealt with under
{lause 3 of this Agreement.

Notwithstanding any provisions to the contrary elsewhere in the Conditions
Summit shall not be obliged to make any further payment to the Contracter under
the Conditions if the Contractor is in defauit in providing the receipt referred to in
Clause 1.4 of this Agreement. Provided that Clause 7 of this Agreement shall only
apply where:

1 Surmmit ¢an show that he requires such receipt to validate any claim for.
credit for tax paid or payable under this Agreement which Summit is

entitled to make to the Commissioners, and

2 Summit has

paid tax in accordance with the provisional assessment of the Contractor
under Clause 1 of this Agreement unless he has sustained a reasonable
objection under Clause 1.2 of this Agreement; or

paid tax in accordance with Clause 1A of this Agreement.

Where Clause 27.6 of the Conditions becomes operative there shall be added to the

~ amount allowable or payable to Summit any additional tax that Suromit has had to

pay by reason of determination under Clause 27 of the Condiions as compared with
the tax Summit would have paid if the determination had not cecurred.
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Part 9 - Incorporation of Development Agreement Schedules

This Schedule shall be deemed to consist of the provisions of Parts 1,2, 4, 5, 6, 9,10 and 11 of

the Schedule of the Development Agreement as amended from time to time as if the same
has been incorporated at length herein but declaring that-

(i)

{u}

i)

(iv}

151161

the provisions so incorporated shall be deemed appticable only to the scope of work
undet this Building Contract as set out in the Articles of Agreement, Conditions and
the Schedule and so far as relevant to the description of the Waorks;

the definiticns used in the Development Agreement and Master Definitions
Schedule shall apply to provisions incorporated herein as aforesaid;

Clause references contained in the provisicns incorperated herein as aforesaid shall
be taken to be to references to the applicable clauses within the Development
Agreement;

informaticn contained in the provisions incorporated herein as aforesaid which,
when read in conjunction with the Development Agreement is relevant only to that
Agreement, shall be treated as irrelevant to this Building Contract.



Schedule

Part 10 {a) - Earmed Value Schedule

The Eamed Value Schedule follows this page
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Schedule

Part 10 (b) - Payment Curve in the Financial Model

The Payment Curve in the Financial Model follows this page
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Schedule

Part 11 - Dispute Resalution Procedure

S5ECTION 1: NEGOTIATION BETWEEN THE PARTIES

If a Dispute arises under, out of or in connection with this Building Contract, then, except
where a Dispute is expressly stated in this Building Contract to be referable to an Expert, the
parties may agree to refer the Dispute to an official of Sumumit (nominated from time to ime.
for that purpose by Summit, failing which, the Chief Executive of Summit) and an official of
the Contractor (nominated from time to ime for that purpose by the Contractor, failing

which, the Chief Executive of the Contractor), who shall meet and use their reascnable

endeavours to negotiate {in good faith) to resolve the Dispute within 10 days of referral, and
whose unanimous decision shall be binding on the parties.

SECTION 2: DISPUTE RESOLUTION FROCEDURE

11

21

181161

REFERRAL TO EXPERT FOR ADJUDICATION

If the procedure referred to in Section 1 above does not resolve a Dispute arising
under, out of or in connection with this Building Contract within ten {10) days of the
date of referral, or if a Dispute is expressly stated in this Building Contract to be
referable to an Expert, then either party may refer such Dispute to the Expert
appointed pursuant to this Dispute Resolution Procedure (the “Expert”) for
adiudication in accordance with thé procedure specified in paragraph 2 below.

ADJUDICATION PROCEDURE

Any Dispute arising under this Building Contract which is referred to the Expert far
adjudication shail be adjudicated in accordance with the ORSA Adjudicaton Rules -
1998 Version 1.2 (the “ Adjudication Rules”), provided always that:-

(a} all references to the Adjudicator in the Adjudication Rules shall be deemed

and treated as a reference to the Expert specified in Section 2, paragraph 1.1
above;

[=3] the following words shall be deleted from the Adjudication Rules:

s
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{)
td)
(e)

5

24

()

(3)

i “Coniract” means the agreement which includes the agreement to

adjudicate in accordance with these Rules” in lines 2 to 4 of Rule 2;

(if) “an arbitrator appointed pursuant to the Contract and/or” in lines 3
and 4 of Rule 16;

(ii} “or arbitration” in line 3 of Rule 31;
{ivy  “orarbitration” in line 6 of Rule 31;
Rule 1(i} shall be deleted from the Adjudication Rules;
Rule 1{ii) shall be deleted from the Adjudicatior Rules;

the party giving written notice pursuant to Rule 3{i) shall, at the same time,
also give a copy of the nofice to the Adjudicator;

subject to paragraph 1.13 in Section 3 below, for the purposes of Rule & the

parties apgree upon the appointment of the Expert as the Adjudicator unless
and until the parties shall agree otherwise in writing;

notwithstanding Rules 14 and 33, no party shall, save in the case of bad faith
on the part of the Adjudicator make any application whatsoever to a
competent court in relation to the conduct of the Adjudication or the decision
of the Adjudicater until after the Contractual Practical Completion Date or
the alleped Contractual Practical Completion Date of the Works or
termination or a]legeﬂ terrinabion of this Building Contract, unless and untl
the prior written consent of both Summit and the Contractor has been
cbtained;

notwithstanding Rules 14 and 33, no party shall make any application
whatscever to a competent court in relation to the conduct of the
Adjudication or the decision of the Adjudicator after that date being the Iater
of, ninety (90} days from the decision of the Adjudicator or ninety (90} days
from the Contractual Practical Completion Date;

notwithstanding Rules 14 and 33, no party shall make any application

whatspever o a competent court in relation to the conduct of the
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i)
(k}
0
(m}
(n}

(®)

Adjudication or the decision of the Adjudicator unless it shall involve the
pursuit of a claim or a counterclatm of a menetary value in excess of £156,000
{or in the case of individual claims or counterclaims of a lesser monetary
vatue arising out of the same facts and circumstances, an aggregate monetary
value in aggregate of £300,000 in each case) calculated in both cases on a net
present value basis using a discount rate of the Bond Rate {Indexed from

Financial Close});

Rule 19(x) and Rule 19 {xdii) shall be deleted from the Adjudication Rules;
Rule 21{v) shall be deleted from the Adjudication Rules;

Rule 24 shall be deleted from the Adjudication Rules;

Rule 28 shall be deleted from the Adjudication Rules;

Rule 32 shall be deleted from the Admdication Rules;

the following Rules shall be inserted in the Adjudication Rules;

{i} "1A. The following rules meet the requirements of adjudication
procedure as set out in secton 108 of the Housing Grants,
Construction and Regeneration Act 1996; Part 1 of the Scheme for
Construction Contracts (Scotland) Regulations 1998 shall thus not
apply”.

&)  “2A. “Contract” means this Building Contract and shall include the
agreement to adjudicate in accordance with these Rules.”

(i) “2B. “Chairman of ORSA"” means the President for the time being of
ORSA, or such other officer as is autharised to deputise for him;

(iv) “2C. "ORSA" means the Law Society of Scotland;

{¥) “19A. The Adjudicator shall only reach his decision after holding an
oral hearing and with or without having endeavoured to facilitate any
agreement between the parties”.
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(vi}

{vi1)

(viid)

(ix)

“19B. Upon becoming aware that the dispute is the same or arises out
of substantially the same facts as a dispute which has previously been

referred to adjudication under the Contract, the Adjudicator shall
immediately resign.”

“21A.  The Adjudicator may require any Party to pay or make
contribution to, the legal costs of amother Party arising in the
Adjudication, and/or the legal costs of any party to a dispute arising
under, out of, or in connection with any other contract between any
Party and that third party which relates to the Contract {the “Related
Dispute”) where the adjudication of the Related Dispute has been
consclidated or jeined with the Adjudication of the dispute between
the Parties {the “Consclidated Adjudication™), to the extent that the
legal costs of that third party arise in respect of the Related Dispute
during the period in which the Related Dispute is consclidated cr
joined with the dispute between the partjes.”

“24A. Save as aforesaicl, the Parties shall be jointly responsible for the
Adjudicator’s fees and expenses mncluding those of any specialist
consultant appointed vnder 19(viii) (the “Costs of Adjudication™), the
Adjudicator shall have the discretion to make directions to require
any Party to pay or make contribution to the Costs of Adjudication
and/or the fees and expenses of any adjudicator and specialist
consultant appointed in retation to the Consolidated Adjudication. I¢
no such directons are made, the Parties shall bear the Costs of
Adjudication in equal shares, and if any Party has paid more than
such equal share, that Party shall be entitled to contribution from
other Parties accordingly.” .

“2BA. Every decision of the Adjudicator shall be implemented
without delay. The parties shall be entitled to such reliefs and
remedies as are set out in the de¢ision, and shall be entitied to
summary enforcement therecof, regardless of whether such decision is
or is to be the subject of any challenge or review. No party shall be

entitled to raise any right of set-off, counterclaim or abatement in



connection with any enforcement proceedings. The parties agree and
bind themselves to each other to docquet every decision with their
consent and {0 registration of the Adjudicator's decision in the Books

of Council and Session for execution.”

() “30A. All information, data or documentation disclosed or delivered
by a party to the Adjudicator in consequence of or in connection with
his appointment herennder shall be treated as confidential by the
Adjudicater and each party to the Adjudication (save to the extent
disclosure of such has to be made pursuant to the Related Disputes
procedures in Section 3 below) and shall be retumed to the owner on
completion of the Adjudication proceedings.”

{xiy  “32A. These Rules shall be governed by andl construed in accordance
with the law of Scotland and the parties irrevocably submit to the
non-exclusive jurisdiction of the Courts of Session, Scotland and

waive any plea of forum non convenierns.”

SECTION 3: RELATED DISFUTES

1

1.1

151161

CONSOLIDATION OF DISPUTES

In the event of a Dispute arising under, out of or in connection with this Building
Contract which in the opinion of Summit relates to a dispute or potential dispute
{‘;Rélated Dhspute™) arising under, out of, or in connection with any other contract
between Summit and a third party (all such contracts being referred to as the
“Related Contracts™}, and wheré the Related Dispute has been referred to an
adjudicator for determination under an adjudicaton procedure (the “Related
Procedure™) which meets the requirements set out in section 108 of the Housing
Grants, Construction and Regeneration Act 1996 and where the Related Procedure is
substantiatly the same as the adjudication procedure in this Building Contract,
Summit may or may procure that the other party to the Related Dispute shall as soon
as practicable, and in any case within fourteen {14} days of the referral of the Dispute
to the Expert, give to the Expert conducting the adjudicadon under this Building
Contract and alse to the other parties to the Dispute and the Related Dispute the
particulars s-et out in paragraph 1.2 below.



1.2

13

1.4

13

1B116]

The particulars referred to in paragraph 1.1 above are:-

{a) a copy of the Related Contract;

{b) a preliminary statement from Summit and/or, as the case may be, the other
party to the Related Dispute setting out-

(1) the basis and grounds for consalidation of the Related Dispute and
the Dispute;

(33 the cases of the parties to the Related Dispute;
(ill)y  any relief sought by the parties to the Related Dispute; and
{iv)  alist of any documents served in refation to the Related Dispute,

Any such’ particulars sent by Summit to the Expert and the other parties to the
Plispute shall be sent at the same time to the other party to the Related Dispute,

On receiving the particulars set out in paragraph 1.2 abave prior to the Contractual
Practical Completion Date and within fourteen {14} days of the referral of the
Dlispute to the Expert, the Expert shall, at the request of Summit, immediately order
conselidation of the Thspute and the Related Dispute and shalt have the autherity
and the power referred to in paragraph 1.10 below.

On receiving the particulars set out in paragraph 1.2 above on or after the
Contractizal Practical Completion Date ard within fourteen {14} days of the referral
of the Chspute to the Expert, the Expert shall immediately request that the parides to
the Dispute and the other party to the Related Dispute attend a meeting with the

Expert with a view to determining whether or not the Dispute and the Related
Dispute should be consclidated.

Summit shall use its reasonable endeavours to procure that an authorised
representative of the other party o the Related Dispute shall attend the meeting with
the Expert referred to in paragraph 1.4 above. Summit and the Contractor each agree
to send an authorised representative or nominee to any meeting of this kind under

this Building Contract or under a Related Contract, which they may be requested to



1.6

1.7

18

1.9

110

181143

attend. The parties hereby agree that the Trust shall be entitied o attend any

meeting with the Expert referred to in paragraph 1.4 above, as Summit’s nominee.

AL the meeting referred to in paragraph 1.4 above, Sumunit’s representative (or its

nomunee) shall, as a preliminary matter, either:

{a} confirm to the Expert that Summit (or its nominee) accepts the proposed
. consolidation of the Related Dispute with the Dispute; or

{b) infarm the Expert that Summtit (or its nominee) does not accept the proposed
consolidation of the Related Dispute with the Dispute,

Where paragraph 16(a) above applies, the Expert shall immediately order
consolidation of the Dispute and the Related Dispute and shall have the authority
and the power referred to in paragraph 1.10 below.

Where paragraph 1.6(b) above applies, the Expert shall issue within one (1) day of
the meeting referred to in paragraph 1.4 above his written decision, which shal} not
include any reasoms, as to whether ar not there is demonstrably no basis or ground
for consolidation of the Dispute and the Related Dispute. If the Expert determines
that there is demonstrably no basis or ground for consalidation of the Dispute and
the Related Dispute, the Dispute and the Related Dispute shall not be consolidated.
If the Expert deterrnines otherwise, or if the Expert has failed or is unable to reach a
decision within one (1) day of the meeting referred to in paragraph 1.4 above, the
Expert shall immediately order conselidation of the Dispute and the Related Dispute
and shall have the authority and the power referred to in paragraph 1.10 below.

Notwithstanding anything %o the contrary, a Related Dispute shall only be
consolidated with a Pispute under this Building Contract if the Expert receives the
particulars set cut in paragraph 1.2 above within fourteen (14) days of the referral of
the Dispute under this Building Contract to the Expert.

The Expert shall have the authority and the power to consolidate the Dispute and
the Related Dispute, and to direct that all procedural and/or evidential matters
arising in both the Dispute and the Related Dispute are consolidated in whatever
manner the Expert considers shall lead to the fair and expedilious resolution of both
the Dhspute and the Related Dispute and the parties (including the party to the
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Related Dispute) shall thereafter abide by and implement such consclidation and

any such direction.

In the event that the Related Dispute is consolidated with the Dispute, the Expert
shall reach a decision on the Dispute and the Related Dispute at the same time and
in any event within twenty-eight (28} days of the earlier of the referral of the Dispute
or the referral of the Related Dispute, or such longer peri-:n.d as 15 agreed by the
parties to the Dispute and the Related Dispute after the date that the Related Dispute
has been consolidated with the Dispute. The Expert shall be entitied to extend the
said period of twenty-eight {28) days by up to fourteen (14) days with the consent of
the party by whom the relevant dispute was referred.

Without fettering or restricting the Expert's power and authority in any way, it is the
intenttion of Summit and the Contractor that in the event that the Related Dispute is
consolidated with the Dispute, the Expert shall, insofar as is relevant, practicable and
appropriate, come to the same conclusion as to the facts and apply the same

reasoning and analysis in reaching a decision on both the Dispute and the Related
Dispute. '

In the event that an adjudicator under a Related Contract (the “Related Expert”)
orders that a Dispute under this Building Contract be consolidated with a Related
Dispute with which he is dealing under the Related Contract; then:

{a} notwithstanding paragraph 21{f) in Section 2 above, with effect from the
" time of such order, the Expert shall cease to have authority or jurisdiction to
determine the Dispute which shall instead be determined by the Related
Expert and the appointment of the Expert under this Building Contract shail

cease; and

(P such order shall be binding on Summit and the Contractor and both of them
shall acknowledge the appointment of the Related Expert as the adjudicator
of the Dispute, with Summit procuring that the third party whe is a party to
the Related Contract shall with effect from the time of such order comply
with the requirements of the Related Contract {including if applicable any
requirement or direction of the Related Expert appointed under such Related

Pl
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(c}

{d}

Contract) as to the future conduct of the determination of the Dispute and the

Related Dispute; and

notwithstanding Rule 24A of the Adjudication Rules, Summit and the
Convractor shall be jointly responsible with the third party who is a party to
the Related Coniract for the Related Expert’s fees and expenses including
those of any specialist consultant appointed mﬂer the adjudication
procedure in the Related Contract, in respect of the pericd in which the
Dispute is consclidated with the Related Dispute pursuant to an ordet of the
Related Expert (the "Consolidated Adjudication Costs™). Summit and the
Contractor agree that the Related Expert shall have the discretion io make
directions to require Summit, the Contractor and the third party who is a
party to the Related Contract to pay or make conteibution to the Consclidated
Adjudication Costs in different proportions. If no such directions are made,
Summit, the Contractor and the third party who is a party to the Related
Contract shall bear the Consolidated Adjudication Costs in equal shares, and
if Summit, the Contracter or the third party has paid more than such equal

" share, that party or third party shall be entitled to a contribution from the

other party, parties or third party, as the case may be; and

notwithstanding anything to the contrary a Dispute under this Building
Contract shall only be mm&lidated with a Related Dispute, if the Reiated
Expert receives particulars of the Dispute within fourteen (14) days of the
referral of the Dispute to the Expert under this Building Contract,

2
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Part 12 - Design Assumptions

DESIGN ASSUMFTIONS

FM Management Facilities

This is the requirement of the facilities management office functions.
Facilities and equipment required.

- The Faciliies management offices require dedicated offices for the feliowing

personnek:
F.M. Contract Manager 1225m?
Financial Manager 12.25m?
Personnel Manager 9.10m?
Risk Management 9.10m?
Training Officer 9.10m?
Records Room 9.10m2

i

Additional -open plan accommodation is required to accommodate a further 2 people-
24.8Bm?2,

Access to conference rooms

- A bay for beverage preparation

- Easy access to male/female toilet facilities.

- All ufﬁce accommodation should have suitable points to the LT, network.

- All office accommodation should have telephone points and handsets.

181163 23



All the above accomodation should have suitable furniture and fittings.

Car Parking

Service Orverview

To provide a free car park for patients and visitors to the Trust. Trust/Summit staff will

park free of charge in controlied areas.

Facilities and Equipment required.

121161

Road signage and markings to inform and to direct traffic effectively arcund the site.

Roadway design that permits access at all times to “Blue Light” routes for permitted
vehicles.

Staff car park entrance/exit to have access barrier.

All entrance and exit barriers to include a voice intercom help button, linked to the
main security conscle. All barriers to have a remote operation facility.

Car Parks and roadways to be adequately Lit to provide personal safety and security
and to permnit the operation of CCTV cameras.

Ali car park areas to be provided with suitable type and number of grit bins.
All surfacing/ roadway makeup to be suitable for the traffic flows and volume,
Car parks to have appropriate falls/drainage to prevent surface ponding,

Road and path design to enable full and unresiricted access for the disabled / elderly.



Grounds Maintenance

Service Overview

It is intended to subcontract the tmajority of the grounds maintenance duties, however there

will be a dedicated on-site presence of 1 or 2 groundsmen to undertake minor daily tasks.

Facilities and Equipment to be provided.

181161

There will be a requirement for dedicated cffice accommodation of 8.7m?2,

Staff will require suitable changing/shower fadlites, comprising cloakroom, W, C
and a shower.

An appropriate dedicated messing facility will be required.,

A secure covered area of approx 450m? will be required for storing vehicles and
eguiprment. Within this area a suitable hose and reel for washing vehicles and
equipment is required. Access is required via 3 metre wide roller shutter doors.

A separate rcom of approx 25m? to be serviced suitable for its purpoese as a machinery
equipment store/ workshop is required. '

A dedicated fertiliser store with a sealed floor, drain, dilution and washdown facilites
is required.

A dedicated chemical store with a sealed floor, drain, diluton and washdown
facilities is required.

A secure external compound area will be required with access and working lighting.
This to be adjacent to the storage area described above. Within the compound an
external bulk storage facility is required for road gritting materials.



Suitable sait/ gnit bins will be provided at all pedesitian access points, along the “blue
Hght” routes and key roadways not less than 100 metres apart. Bins t0 be located at

any road incline/change in level.

All landscaped areas will minimise maintenance obligations and will enable easy

access for required maintenance.

Domestic Services

Service Overview

To provide a cleaning service throughout the hospital. Additicnally, to prepare and serve
beverages to patents.

Facilities and Equipment to be provided.

Ajl wards/departments to be provided. with a cleaners room (DSR} consisting of hot
and cold water to a low level sink and not being less than 2.23m?. The room should
have hand washing facilities, a suitable lockable cupboard and shelving,

There wili be a requirement for 7 zonal offices/stores of approx 13.3m2. Separate

secure storage within these areas is required for chernicals.

All ward, department, stairs and common areas will have a suitable number of low

~ level power points spaced in order to aliow safe werking practices.

181181

All surfaces to be selected in accordance with the relevant HTM. Trust control of
infection policy and to faclitate ease of cleaning,

All external/internal glazed areas should be accessible for cleaning, using safe and

reasonable methods.

Atrivm or high level glazed areas will have suitable access systems to facilitate safe
internal cleaning methods.



Changing/ shower facilities are required for both male and female staff.

Linen & Lavndry

Service Overview

A Hully managed linen rental service will be provided to wards and departments with a
daily “top up” service te linen cupboards.

Facilities and Equipment Required

o Staff will use F.M. changing facilities.
. o At all wards/departments two linen cupboards each of not less than 1.5 metres width,

and &00mm depth are required. The cupboards should have shelving at height intervals
of 80cm.

e Soiled, segregated linen to be held in the disposal held at each ward/department (refer
to portening assumptions).

Clean linen.

¢ To be not less than 75m2 to include a supervisors office. The area to have heating to keep

linen dry and lighting suitable for linen inspection activiies. The area should have

. access to IT/telecommunications systems, It should be adjacent to the delivery bay but
segregated from the soiled linen area.

o The area will have not less than 50 linear metres of appropriate linen storage racking.

* A dedicated sewing room of not less than 17m? is required with equipment to allow

measuring, alteration and marking of uniforms to be undertaken. Within the area a
discrete changing facility is required.
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» A dedicated uniform issue room of approx. 21m? is required with uniform dispensing

counter and suitable storage.
» The above clean linen rooms to be interlinked.
Soiled linten hold

o This area to be not less than 31m? to be suitably ventilated and Hnishes to allow
thorough cleaning. This should be adjacent to the delivery bay.

Patient Owned Clothing Laundry

+ This area not tc be less than 29m?. To include services, equipment and finishes suitable

for the laundering, drying, finishing and storage of patient clothing.

Portering {including waste)

Service Overview

¢ The portering service will be responsible for the internal movement of goods and
patients around the hospital.

Facilities and Equipment required
o All portering staff will use the facilities management changing facilities.

s A dedicated portering base wiil be required of approximately 13 m? to include beverage
making facilities.

¢ A porters control office will be required with access to ward order comums, IT and
telecom systems and will be approximately 12m?. An additional porters base is required

within the A&E Department.

s An electric tug charging facility suitable for 2 units will be required.

1E1164 e



Appropriate wall protection at skirting and dado levels will be placed along all corridors
and hospital streets,

Floor finishes should be suitable for electric tug traffic at level zero. At all other levels
Hocring should be suitable for trolley traffic.

All corridors to be used for deliveries should have protected comers. Tug delivery routes
should have tug tuming circles. The main service corridor should enable two way tug '
traffic movement. Doors on tug traffic routes to have hold open facilities and all doots

where trolley movement could be expected should have suiteble protection and be
robust.

A dedicated mail room with “pigeon hole” system, sorting benches, an area for a
franking machine and with suitable environmental conditions is required - this area to be
approximately 41m? A suitable secure point is required for Post Office and out of hour
deliveries. '

Waste

» All ward/departments will require dispesal holds te accommodate storage of:

Soiled {infected) linen
Domestic waste

Clinical waste

Recyclable waste {if required)

s All disposal holds will require suitable drainage to enable wash downs to be undertaken.

¢ An internal refuse/waste hold adjacent to the loading bay is required where waste can be

stored prior to removal to the central waste compound,
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+ A hard standing area adjacent to the loading bay is required for the parking of a clinical

waste storage/ transporter.
s An external waste compound adjacent to the loading bay is required for the storage of
domestic waste. This area should be suitable for the location of skips, compactor and

waste containers. The area should have services including lighting, power for the
compactor, wash down facilittes and should be secure including vermin proof.

Serurity Services:

o All alarms are duplicated in the security room and switchboard.

+ All access areas have CCTV coverage 10 fully meet theDeveloped Specification.
+ Lighting levels and CCTV careras meet legal requirements.

». The number of viewing screens provided minimises the viewing rotation sequence as far

as Is practical.

= Provide a secure secusity rcom to a minimum area of 25m2.

Estates Maintenance Services:

s The engineering design solution is in full compliance with theDeveloped Speafication.

¢ There is safe and appropriate access to all components and plant provided within the
Specification. The Approved Service Provider will supply any specialist handling
equipment they reguire.

* The BMS system will monitor the environment and, energy consumption within the
Hospital
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All plant and building fabric has been designed to allow/ ensure safe and suitable access,
including routes of access, for maintenance, removal and/or replacement. The
Approved Service Provider will supply any sunitable access equipment they require.

The designer has fully complied with their ebligations under CDM Regulations

All engineering systems shall be designed to allow all required zonal close /drain downs
to meet the Trusts operational requirements as detailed in the contract.

All goods lifts shall be provided with a manual key override and are suitable for the
distribution of all goods that would reasonably be expected within a hospital

The design has taken into account the Design Life Criteria as referred to in Part 4 of the
Specification and has had due regard to the requirements of economic maintenance.

All plant, equipment, components and systems to be fully year 2000 compliant

Estates manager Office - B2
Estates meeting Rooms - 8m?
Estates Management cffice - 75m?2

Estates Workshops of minimum area 170m? will be fitted with all equipment as detailed
in the Room Data Sheets

All workshops will be designed to ensure a safe working environment for all staff

The Heating and Ventilation Systems are monitored and controlled through the BMS
system. Other plant and equipment alarms are interfaced with the BMS,

Insofar as is practical and subject to the company continuing to trade commitments will
be obtained from plant and equipment suppliers regarding spares availability, servicing
and after sales support.
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Switchboard Services:

FProvide a compmunicabions room of minimum area of 30m?

The switchboard will allow the instailation of an Auto Attendance Facility

Provide 5 No. Telephonists stations and 1 No Superviscr stations

+ Communications Room to be secure and have remote door release facility.
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Schedule

Fart 12 « Summit Preliminaries

1.

181151

Frovide the items referred to in paragraphs 1,3 and 4 of the Trust Representative
Requirements set out in Part 11 of the Schedule to the Development Agreement.

Provide documentation to the Trust as required by Paragraph 5 of the Monitoring
Procedure in Part 1 of the Schedule to the Development Agreement.

Subject to Clause 16.2, in addition to the Construction Refated Records and any drafts
thereof which the Coniractor shall provide for the Trust in accordance with the
provisions of Paragraph 7 of Part 5 of the Schedule to the Development Ag;eemeﬁt,
the Contractor shall provide a further two copies of all of the same and shall deliver
one copy to each of Summit (for the shared use of Summit and the Financier's
Technical Adviser) and Serco.

Wherever products are specified by proprietary name and the phrase “or equivalent”
is not included, it 1s 1o be deemed included. '

Provide twelve progress photographs fTom agreed points at monthly intervals and
submit six prints size 87 X 4" of each negative or as otherwise agreed.

At the beginning of each week provide for information for Summit records showing,

for each day of the previous week:

- The number and description of craftsmen, iabourers and other persons
employed on or in connection with the Works, including those employed by the
Contractor and sub-contractors.

- The number, type and capacity of all mechanjcal and power-operated plant
employed on the Works.

Include a detailed cost report within the combined monthly progress report to
Surnmit.

3
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7.1

7.2

73

74

Reference should be made to the Development Agreement. The process will be
organised and conducted generally as stated in the Q.A. System. Specifically the
following will be adopted:

Where approval of a product is specified the requirement for approval relates to.
a sample of the product and not to the product as used in the Works. Submita
sample or other evidence of suitmbility. Do not confirm orders or use the
product until approval of the sample has been obtained. Retain approved

sample in good, clean conditior on site. Ensure that the product used in the
Works matches the approved sample.

Where a sample of finished work is specified for approval, the requirement for
approval relates to the sample itseif (if approval of the finished work as a whole
is required this is specified separately). Obtain approval of the stated
characteristic(s) of the sample before proceeding with the Works. Retain
approved sample in good, clean conclition on site. Ensure that the relevant
characteristic(s} of the Works match the approved characteristic{s) of the sample.
Remove samples which are not part of the finished Works when no lenger
required, |

Inspection or any other action by Surnmit must not be taken as approval of
products or work. When commenting on inspections Sumumnit will refer in

_ express terms to:

- Date of inspection

- Part of the work inspected

- Respects or characteristics which are reviewed
- Extent and purpose of the comments

- Any associated conditions.

ot
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11

121

122
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Appoint a Person in Charge who shall be responsible for all aspects of the Work

and give maximum possible netice to the Client before changing the Person in

Charge,

Comply with the Joint Code of Practice “Fire Preventon on Conshkucton Sites”

published by the Building Employers Federation, the Loss Prevention Council, and
the National Centractors Group.

The Contractor shall employ on the Works only such peréons as are careful, skiiled

and experienced in the performance of the duties required of them, and;

Surmit shall be at Yiberty to object to and to require the Contractor to remove from
the Works any person employed by them, who, in the opinion of Summit,
misconducts himself or is incompetent or negligent in the performance of his duties or
fails to conform with any particular aspect of site safety or persists in any conduct
which is prejudical to safety or health, and such persen shall not again be employed
upon the Project without the permission of Summit.

The Contractor shall ensure that normal vehicular and pedestrian traffic
access adjacent to the site and adjoining facilities are not impeded at any time
during the execution of the works.

The Contracter must make himself aware of the existing live services outwith
the boundary of the site and if any are damaged due to any cause within the
Contracter's contrel, he shall arrange and pay for prompt reinstatement and

immediately inform the Summit.

Adequately protects and preserve, except those which are to be removed.
Replace to approval or treat as instructed any species or areas damaged or

removed without approval.
* Unless specified otherwise do not:

- Dump spoil, rubbish or material within the branch spread.
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- Excavate or disturb the topsoil within the branch spread.

. - Change level of ground within an area 3m beyond the branch
spread.

Allow for protecting same against damage and/or subsidence as a result of

work of this works contract, all to the approvat of the Contractor.

12.3 Prevent damage to existing buildings, fences, gates, walls, roads, paved areas
and other site features which are to remain in position during the execution
of the Works.

Aliow for conforming with any requirements of the Local Authority and for

. not removing or ceasing any protective measures until all risk of damage
and/ or subsidence is past.

13 The Contractor will be required, at all times, to clear away to a place on site at ground
level or equivalent thereto prior to removal from site, as directed by Surmumit, all
rubbish resulting from his work and shall keep access to the works clear at all times.
Upan practical completion or completion of areas as required by the Contractor, of his
work, he wili properly clean up and leave them and any other areas made available to
him for the purpose of Execﬁﬁng the work clean and tidy to the reasonable satisfaction
of Summit. Failure to comply with this instruction will resuit in all costs incurred by
Summit in clearing the rubbish being charged to the Contractor.

14.  Provide the following for Summit and Summit’s Representative:-

1 by prior arrangement, shared access to the Contractor’s meeting roomis)
(which shall be of sufficient size to cope with Project meetings.

2 suitable sanitary accomodation, maintained in a clean condition {tc be shared
with the Trust's Representative and the Contractor’s supervisory staff.

3 three car parking spaces.
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111

11.2

11.21

1122

11.23
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Schedule

Part 14 - Building Contract Design Development Procedure

Submission of Reviewable Design Information

The Contractor shall submit the Reviewable Design Information in completed
packages as referred to in the Trust Requirements [ea—:ih such package as submitted
shali hereinafter be referred to as the "Submitted Item™) to Summit's
Representative in sufficient time taking account of the procedure hereinafter
referred to comply with the Construction Timetable, as revised from time to time in
accordance with the provisions of this Building Contract and the following
procedure shall apply:

As soon as possible and in any event within 10 Business Days of the date of
submission of the Submitted Item to Summit's Representative {or within such
longer peried as the parties may have previously agreed)} Summit's Representative
shall return cne copy of the relevant Submitied ltem endorsed “no comment” or
{subject to paragraph 2 below) “comments™ as appropriate;

The Contractor may proceed to full implementation {which shall include infer alia

the carrying cut of construction work) in the case of any Submitted [tem which is
returned from Summit's Representative endorsed “no comument” or pursuant to

paragraph 1.1.31 below. If Summit’s Representative returns the Submitted Item
endorsed "comments” the Contractor shali:

amend the Submitted Item in accordance with Summit’'s Representative's

comments; or

revise the same and re-submit the to Summit's Representative in accordance with
this Part 14 of the Schedule; or

if it disagrees with Summit's Representative’s comments, refer the matter for
determination under the Dispute Resclution Procedure.

If the Contractor amends the Submitted Item, it shall send a copy of the Submitted

Item as amended to Summit’s Representative within 10 business days (or such

47



113

1.2

13

21

22

181161

other period as may be practical) of receiving the comments of Summit’s

Representative.

If Surrunit’s Representative fails to return any Submitted Item (inciuding any re-
Submitted ltem) duly endorsed within 10 Business Days {or such longer period as
the pardes may have previously agreed of receipt of the Submitted Item, then
Summit's Representative shall be deemed to have remmed.the Submitted Item te

the Contractor marked *no comment”.

If Surnmit’s Representative raises comments on any Submitted Item pursuant to
paragraph 1.1., he shall state the ground in paragraph 3 of this Part 14 of the
Schedule upon which such comments are based, and the evidence or other
information necessary to substantiate such ground. Summit’'s Representative shall
state his ground specifically and not generally. To the extent that Summit's
Representative purports to comment on a Submitted Item related Yo Reviewable
Design Information other than on the basis set out in this Part 14 of the Schedule or
fails to comply with the provisions of this paragraph 1.2., such comments may be
treated by Contractor as “no comment” in which event the Contractor shall
intimate this to Summit's R;apresentaﬁve and in the event of disagreement the
matter will be referred for determination under the Dispute Resolutien Procedure.

If the Dispute Resolution Procedure finds in favour of the Contractor in respect of
any ratter referred to it pursuant to this Part 14 of the Schedule then the matter
shall be deemed to be a Relevant Event and the provisions of Clause 25 of this
Building Confract shall apply.

Further Information

Subject te paragraph 22 below, if Summit's Representative reasonably so requires
within 5 Business Ilays of the date of submission of the Submitted Item, the
Centractor shall submit any further or other information, data or documents which
may be reasonably so required by Summit’s Representative in order to determine
whether he has a legitimate basis for commenting or objecting in accordance with

~ this Part 14 of the Schedule.

The Contractor shall not be required by the provisions of paragraph 2.1 to submit

te Surmmit’s Representative any information, data or documents of a commercially
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31

311

3.1.2

313

3.14

3.2
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sensiive nature. However, if the Contractor does not submit any such information,

Summit's Representative shall be entitled to;

Comment on the Submitted Item on the basis of the information, data and
documents which have been provided; or

Object to the Submitted Item, where information, data and documents which are
submitted would not enable an experienced and competent person fulfilling a role
similar to that of Summit’s Representative to determine acting reasonably whether
he has a legitimate basis for commenting or objecting in accordance with this Part
14 of the Schedule on the grounds that insufficdent information, data and
documents have been provided tc enable Summit’s Representative so to determine.

Grounds of ﬂhjectian

The expression “raises comments” in this paragraph 3.1 shall be construed to mean
“raises comments or make objections” unless the contrary appears from the
context. Summit's Representative may raise comments in relation to any Submitted
Item on the ground that the Submitted Item is in breach of any Applicable Laws

but otherwise may raise comments in relation to the Submitted Item only as
follows:- -

If the Contractor's ability to perform its obligations under this Building Contract
would be materially adversely affected by the acceptance of the Submitted Itemy: or

The acceptance of the Submitted Item would materially adversely affect any right
of Summit under this Building Contract or its ability to enforce any such right; or

The acceptance of the Submitted Item would materially adversely affect Summit's
ability to perform its obligations under this Building Contract; or

The Submitted Item is inconsistent with the terms of the Trust Requirements or the

Spedificaborn.

Summit’s Representalive shall act properiy and reascnably in raising any

comments of objections in accordance with paragraph 3.1,

No Objectien

M3
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To avoid doubt, a reference in this Building Contract to their being "no objecton”
under the Building Contract Design Development Procedure in relation to a
particular matter means that the relevant Submitted Item shall have been
submitted in accordance with the provisions of this Part 14 of the Schedule and
returned (or deemed returned} by Summit’s Representative with an endorsement
of “no comment” or returnied with an endorserhent “comments”, in the latter case;

the matter having been amended by the Contractor in accordance with such

Comments.
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Law Hospital PFI Project

This is to confirm each of our consent and approval (i) to replace the current pages i the Constnuction
Contract between each of Sir Robert McAlpine Limited and Summit Hesithcare (Law) Limited in
relation to the above project signed on 16 June 1998 to add the attached agreed defimition of Specified
Perils, and (i1) 10 replace the current page of the Guarantee Bond No. PB30022317 currently signed
on behalf of each of Sir Roberi McAlpine Limited and New Hampshire Insurance Company and to be
signed with such amendments by and delivered to Summit Healthcare (Law) Limited to delete the
words marked on the attached page {Clause 16).

For Sir Rebert McAlpine Limited For Sumtnit Healthcare {Law) Limited
| B4 Datedt.q:{aa"g ..............

Fot Mew Hampshire Insurance Company

Dated e



Law Heospital PFI Project

This is to confirm each of our consent and appr

L {3} to replace the current pages in the Construction

Contract between zach of Sir Robert McAlpine Limited and Summit Healtheare {Law) Limited in
re{ation to the sbove project signed on 16 Juns 1998 to add the attached agreed definition of Specified
Perils, end (ii} to replace the current page of the fuarantee Bond No. PB30022317 currently sigoed

on behalf of each of Sir Robert McAlpine Limit

nd New Hampshire Insurance Company and to be

signed with such amendments by and delivered fo Summit Healthcare (Law) Limited to delete the

words rmarked on the attached page (Clause 16).

rgple

ir Robert McAlpine Limited

Far New Hampshire Insurance Company

] L R,

For Summit Healtheare (Law) Limited




Law Hospital PFI Project

This is to confitm each of our consent and appraval (i) to replace the current pages in the Construction
Contract berween each of Sir Robert McAlpine Limited and Summit Healtheare {Law) Limited in
relation to the above project sipned on 16 June 1998 to add the aktached agreed definition of Specified
Perils, and (i) to replace the current page of the Duarantee Bond No. PB30022317 currently signed
on behaif of each of Sir Robent McAlpine Limiteci and New Hampshire Insurance Company and to be
signed with such amendments by and delivered to Summit Healtheare (Law) Limited 1o delets the
words marked on the attached page (Clause 16).

For Sir Robﬂn MeAlpine Limited For Summit Healthcare(Law} Limited

Pated e Dated

HQ““— kL Arsnsesend

Fur Ncw Ham psh!rc Insura.ncr: Com pany

Dated .. 280 a8
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Building Contract

Insert new defmition afier definition of “Site Materials” as follows:

“Specified Peril”

means: fire; lightning, explosion; storm; tempest; fiood; bursting or
overflowing of water tanks, appararus or pipes; earthquakes; aircraft and
other aerial devices or articles dropped therefrom; fot and civil
commotion, except, in each case, so far as such events do not constitute

Insured Risks;



address shown in the Schedule to this Guarames Bond or at such other address as it mav
from time 1o time notify in wnting to the other party,

(3.2 A notice or demand served by first class post shall be deemed duly served on the second
Business Dav afier the date of posting and a nptice or demand sent by hand shall be deemed
10 have been served at the time of delivary unless served afizr 3.00 pm in the place of

intended receipt in which case it will be desmed served at 9.00 am. on the following
Business Day.

L4

w1
[

In proving service of anv notice it will be sufficient 1o prove, in the case of a legter, that such
leter was properly stamped or franked first chass, addressed and piaced in the post.

The Contractor having requested the execution of this Guarantee Bond by the Guarantor
undertakes with the Guarantor (without fimitation of, or prejudics to, any other rights and

remedies of the Employer or the Guarantor against the Conractor) to perform and discharge
the obligations on its part sat out in the Buiiding Contract.

13 The Emplover may assign or charge this Guarantez Bond or anv benefit ansing from it in
favour of any one or all of the Beneficiaries {as defined in the Collateral Deed} and/or the
Substitute (a5 defined in the Building Contract Direct Agresment) and their permined
SNCCERsars, iransferees and assigness on such temns as it sees fit without the consent of the
Guarantor and without affecting, changing or relezsing the Guarantor from its obiigations
under this Guarantee Bond, provided however that the Guarantor shall be entitled to deal
only with the Employer in respect of this Guarzntes Bond and shal! not be deemed to have
knowledge of, or obligations in respeci of, such assignation urless and until the Employer
shall give notice of any such assignation or charge to the Guarantor substantially in the form
of the Notice of Assignation set outin Part | of the Appendix to this Guarantee Bond.

All references to the Employer in this Guarantes Bond shall include the Securiry Trustes as
|dent:|f' ed in any Notic: of Assignation given to the Guaranmr pursuam to Clause 13

/‘-_ﬁ-.::m’f‘ullawmg which ever Event, 1, the Sezuri ity Trustee 5hai1 be entitled 1o exercise ali rtohts of
the Emplover under this Guarantee Bond in place of the Employer.

17.1  This Guarantee Bond shall be govemed by and consirued in accordance with the laws of
Scotland.

172 Each of the persons consiiteting the Contractor, the Guarantor and the Employer separately
prorogate the non-exclusive jurisdiction of the Court of Session in Scotland in relation to
any dispuies arising hereunder.

7.3

Without prajudice to any other perninted mode of service, the parties agree thar service of
any writ, notice or other document for the purpose of any proceedings begun in Scotland
shall be duly served upon if delivered personalty or sent by registered post, in the case of!

{a) the Contractor to 5ir Roberi McAlpine Limited, 1t Eimbank Street, Glasgow G2
APB {marked for the attention of Mr D M Bovie);

B |



BY THIS POWER OF ATTORNEY made on 25 June 1998 SIR ROBERT McALPINE
LIMITEL whose registered office 1s Eaton Court, Maylands Avenue, Hemel Hempstead,
Hertfordshire, HP2 7TR {hereinafier refemred to as the "Principal”) hereby appoints NEW
HAMPSHIRE INSURANCE COMPANY of 120 Fenchurch Street, London, EC3M 5BP as
its attorney (the "Attorney™ and in the Principal's name or otherwise and on its behalf to
execute and deliver that certain novation agreement set out at Part I1I to Guarantee Bond No-
PB 30022317 issued by New Hampshire Insurance Company in favour of Summit Healthcare
{Law) Limited m the circumstances described in clause 6.1 of such Guarantee Bond.

This power if attorney shall be irrevocable save with the consent of the Attoruey and is given
by way of security to secure the perfonmance of the obligation owed by the Principal to New
Hampshire Insurance Company under clause 6.1 of the Guarantee Bond to enter into the
novation agreement referred to above.

This power of attorney (and any dispute, controversy, proceedings or claim of whatever nature
arising out of or in any way relating fo this agreement or its formation) shall be governed by
and counstrued in accordance with English Law.

IN WITNESS where of this power of attomey has been executed as a deed on 25 June 1998,

Executed as a deed by ]
5IR ROBERT McALPINE LIMITED )
acting by )
J/Pl’ll\ﬁ.llm } «,}Q\ Director
(I_D« o Dirsoter/Secretary
B
We certify this t0 b€
e COPY
aH‘E':gﬁ;xuu1r£.‘t TE)"DW‘E Crisk
-



SERVICES SUBCONTRACT

for the Design, Build, Finance and Operate Project
for the New Law District General Hospital, Netherton

between
SUMMIT HEALTHCARE (LAW) LIMITED
and

SERCO LIMITED

Dundas & Wilson
Saltire Court
20 Castle Terrace
EDIMBURGH
EHI1 ZEW



SERYICES SUBCONTRACT
berwszen

SUMMIT HEALTHCARE (LAW) LIMITED {Registered No 182649) whose registered office is
sitnated at Saltire Court, 20 Castle Terrace, Edinburgh EHI 2EN (“Summit™); and

SERCO LIMITED (Registered No 242246) whose registered office is situated at Serco House,
Hayes Read, Southall, Middiessx UB2 SNI *Serco™).

WHEREAS

{A) Law Hospital National Health Service Trust (“the Trust™) wishes to procure the provision of
a new hospital at MNetherton to be known as the New Law District General Hospital and
certdin services in relation to that hospital and Semmit has or is about to enter into a Project
Agreement and related agreements with the Trust which will secure the required hospital and

services for the Trust.

(B) Summit wishes to sub-contract to Serco the provision of, and Serco is willing to provide,
certain services in relation to that hospital on the terms and subject to the conditions of this
Agreement.

NOW THEREFORE IT IS HEREBY AGREED as follows:-

1. DEFINITIONS AND INTERPRETATION

1.1 In this Agreement, unless the context otherwise requires, the foilowing words and
expressions shall have the following meanings:-

Additional Costs has the meaning set out in Part ] of the Schedule;

Deep Clean has the meaning set out in Part 1 of the Schedule;

Design Assumptions has the mezning set out in Clause 12.3;



Bispute Resclution Procedure means the procedure referred 1o in Clause 25 and set oul in

Part 9 of the Schedule to this Agreement;

Guarantee means the guarantee in the Agreed Form to be given by the Guarantor in favour

of Summit;

Guarantor means Serco Group ple (Registered No 204B603) whose repistered office is
sitwated at Dolphin House, Windmill Road, Sunbury-on-Thamtes, Middlesex TW16 7HT;

Indemnified has the meaning set out in Clanse 22.5;

Indemnifier has the meaning set cut in Clause 22.5;

Interim Security Services has the meaning set out in Part 1 of the Schedule;
Interim Estates Services has the meaning set out in Part 1 of the Schedule;

Initial Term means the period of seven years from and after the Operational Date:

Master Definitions Schedule means the document so entitied signed by the Trust and

Summit and dated on the Execution Date, as amended or supplemented at any time;
Mobilisation Period has the meaning as set out in Clanse 2.A.1 of this Agreement;
Mobilisation Services means all activities ta be undertaken by Serco during the Mobilisation
Period in preparation for the performance of the Services including, without Jimitation,
preparation testing and implementation of programmes and procedurss for training,
management and administration, drafting of operating manvals, negotiation and preparation
of sub-contracts, management, administration and training;

partigs means Serco and Sumimit;

Recovery Amount has the meaning set out in Clause 22.3;

Serco Residual Cap has the meaning set out in Clause 23;



1.2

Serco Contract Qfficer means the person nominated from time 1o time by Serco under

Clansze 18.15;

Services has the same meaning as in the Master Definitions Schedule subject (in respect of
the Estates Maintenance Service) as provided in Clause 9 and Part & of the Schedule and

subject further as provided in Clause 13.9.

Unless otherwise defined in this Agreement, any word or expression given a meaning in the
Master Definitions Schedule or, failing which, in the DBFO Contracts (as such expression is
defined in the Master Definitions Schedule) shall have the same meaning when used in this

Agreement.
In this Agreement, unless the context otherwise requires:-

1.3.1  areference to a Clause 15 2 reference 1o a clause of this Agreement;
1.32 reference o a numbered Provision shall be a reference to the paragraph of the

General Provisions bearing that number;

1.3.3  any reference in this Agreement to a document “in the Agreed Form™ is a reference
to a document approved by Sumniit and Serca a copy of which has been signed for

the purpose of identification by or on behaif of each of them,

1.3.4 any reference to a statutory provision includes a reference to all amendments and
modifications to that provision and any subsequent legisiation made from time to
time under it {and in each case whether before or after the entering into of this
Agreement) subject to potentiai adjustments in payment under the Change

Provisions;

1.3.5 references to the singular include the plural and vice versa and references to any

" gender include the other genders;

1.3.6 . references io 2 “person™ include any individual, firm, unincorporated association,

public arganisation or body corporate including any Governtnental Authority;



1.4

1.5

1.6

1.7

1.3.7 any reference 1o a public oreanisation shall be deemed to include a reference 10 any
successor to that public organisation or any organisation or entity on which the
functions or responsibilities of that public organisation have been conferred or
imposed, including without limitation under or pursuant 1o the Scotland Bill 1998

foliowing 115 enactment;
1.3.8  headings and indices shail be ignored for the purpose of construing this Agreement;

1.3.5 " any references to an agreement or other document includes (subject to all relevant
approvals) a reference to that agreement or document a3 amended supplemented,

substitted, novated or assigned;

1.3.10 the words “herein™, “hereto™ and “herevwnder™ refer to this Agreement as a whole
and not to the particuiar clause, schedule, part, section, paragragh or annex in which
that word may be used;

i

i.3.11 reference to a “sabsidiary™ or “holding company™ shall be construed accerding to

Section 736 of the Companies Act 1985 (as amended) and to a “subsidiary

undertaking” shall be construed according to Section 258 of that Act (as amended).
The Schedule forms part of and shall be consirued as one with this Agrcément.

The lanpuage of this Agieement is English. All correspondence, drawings, design data, test
ireports, certificates, specifications and information shzll be supplied by the supplying party
entirely in English,

In any case whers Serco is 10 use reasonable endeavours to procure or ensure compliance by
any other party, it shall ensure that that person contracts to 50 comply and shall take all
reasonable steps available to it to enforce such contractual provisions.

References 1o persons for whom Summit is responsible in terms of this Agreement shail be
construed in accordance with Clause 11.1, references to persons for whom Serco is
responsible in terms of this Agreement shall be construed in accordance with Clause 10.14

ang references to persons for whom the Trust is responsible in terms of the DBFQ Contracts
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1.9

2.2

shall be consirued in accordance with Clause 8.2 of the Project Agreement. References in
lhis Agreement to any person for whom Summit or the Trust, or either of them. is responsible
shall not include Serco or any person for whom Serco is responsible in terms of this

Agreement.

Lf there is any conflict between the terms of this Agreement and the provisions of any of the
DBFOQ Contracts referred to in or incomorated by reference into this Agreement. the terms of

this Agreement shall prevail.

If any pravision of any DBFO Contract delegated 1o Serco vnder this Agreement provides for
Summit t& use reasonable endeavours to precure or ensure compliance with an obligation by
Approved Service Providers andfor Permitted Sub-contractors, Serco shall comply with that

gbligation in terms of this Agreement.

CONDITION PRECEDENT AND MOBILISATION SERVICES

This Agreement, with the exception of this Clause 2 and Clause 14, shall not come into effect
until the E’m_]ent Agreement has become unconditional in accordance with its terms (save for
any provision of the Project Agreement requiring the terms of this Agreement to have

become nnconditionall.

Immediately upon execoion of this Agreement:-

2.2.1  Serco shall deliver 1o Summit:-

(a) the Services Direct Agreement executed by Serco;

(b) the Guarantee executed by the Guarantor;

(c) a copy, certified as a true copy by its Company Secretary, of the minutes of a
meeting of its board of directors in the Agreed Form authorising Serce to
execute and deliver and perform its obligations under this Agreement and the

Services Direct Agreement; and

(d) a copy, certified as a true copy by the Company Secretary of the Guarantor,

of the minutes of a meeting of the board of directors of the Guarantor in the
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Agreed Form authonsing the Guarantor o execute and deliver and perform

ns obiigations under the Guarantere;

Svummit shall deliver to Sergo a copy, certified as a true copy by its Company
Secretary, of the minutes of a meeting of s board of directors in the Agreed Form
authorising Summil i execute and deliver and perform its obligations under this

Agreement.

if the Project Agreement ceases to have effect in terms of Cilause 3.2 thereofl then this

Agreement shall thereupon immedistely cease to have effect from that date and,

notwithstanding any other provisions of this Agreement, neither party shall have any liability

1o the other under this Agreement save for any breach of this Clause 2 andfor Clause 14,

2A1

2A.2

2A3

ZA4

245

The Mebilisztion Period will commetice at the start of the rwenty-fourth month after

Financial Close and coptinue until the Services Commencement Date;

Durng the Mobilisation Period, Serco shall perform the Mobilisation Services te

Summit's reasonable satisfaction;

In consideration of the performance by Serca of the Mobslisation Services, Summit
shall pay to Serco the fixed amount of £739,746 Indexed from 1 April 1996 by
monthly instalments (subject to delivery by Serco to Summit of a VAT invoice) of
£54,000 {Indexed from ! Apzil 1996) in ¢ach of the first nine months and £84,582
(Indexed from 1 April 1996) in each of the following three months from the stan of
the Mobilisation Period, payment to e made within 15 Business Days of the end of

the month to which the relevant invoice relates;

The finai date for payment of any sum which becomes due pursuant to this Clause
2A shall ba the date pn which Serco is entitled to termninate this Agreement as 2

result of an event referred to in Clause L85,

Within five days afier the date upon which payment becomes due pursuant to this

Clause 2A (or wouold have become due if Serco had carvied out its obligations under

. this Agreement and no set-off or abatement was permitted by reference to any sum

cliaimed to be due under one or more other contracts) (but without prejudice to any
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other provision of this Agreement) Summit shall provide a netice specitving the
armount if any of the payment made or proposed 1o be made and the basis upon which

such amount has been calculated.

TRANSITION SERVICES

During the Transition Period, S#rco shall provide, or {subiject as provided m this Agreement)
procure the provision of, the Transition Services and shall observe, perform and comply with
the obligations of Summit under Clause 17 {other than Clause 17.3.6) of the Project
Agreément in each case at such time or times and in such manner as to ensure compliance by
Semmit with the terms of Clause 17 {other than Clause 17.3.6) of the Froject Agreement but

without prejudice to Clause i1.2.6.

In consideration of the provision and management by Serco of the Transition Services,

Summit shall in accordance with and subject to the following provisions of this Clause 3

make payment to Serco ofi-

3.2.1 the Transition Payment less the aggregate amount of (i) any of the Transition Costs
which have been incurred by Summit or s sub-contractors {other than Serco} and

(i1} 2 mark-up of ¥% of the Transition' Costs; and

3.2.2  ali vosts incurred by Serco which are reimbursable by the Trust pursuant to Clause

17.3.4 of the Project Agreement.

Within ten Business Days of the end of each calendar month during the Transition Period (or
within ten Business Days of expiry of the Transition Period, as the case may be) Serco shall
issue to Summit an invoice (being a VAT invoice, if applicable) for the amovnt due under
this Clause 3.2 in respect of the immediately preceding calendar month together with such
supporting documents and evidence as Summit may reasonably require.  Summit will pay
such invoice within ten Business Days thereafter including any VAT (if applicable) due

therebn.

Summit shall potify Serco of all costs incurred or likely to be incurred by or on behaif of
Summit or #s sub-coniractors (other than Serco) in the provision of the Transition Services

and any likely changes in those c¢osts in sufficient time to enable Serco 1o compile the
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forecasts required by Clauses 17.3.3 and 17.3.3 of the Project Agreement and Serco shall
inchede those costs in all forecasts and amendments to such forecasts prepared by it in

compliance with those Clauses.

Within three Buziness Days of the end of each calendar month duning the Transition Period
{or within three Busipess Days of expiry of the Traasition Period, as the case may be) Serco
shall provide such details of the Transitign Costs incurred by Serco (for the avoidance of
doubt, excluding any profit} as shzll enable Summit to supply an invoice to the Trust in
agcordance with Clause 17.3.6 of the Project Agreement. Summit shail thereafter supply an
invoice 1o the Trust in respect of the Transition Payment which shall include the Transition
Costs so notified by Serco and the manzgement fee referred to in Clause 17.3.1(b} of the
Project Agreement. Serco shall provide to Summit (or, at Summit’s direction, the Trust) all
supporting information and evidence of the Transition Costs incurred by Serco as the Trost

may require frofn Summil under Clauses 17.3.1 and/or 17.3.5 of the Project Agresment.

Notwithstanding the foregeing provisions of this Clause 3, Serco shall not be entitled to
receive in respect of the amounts payable to it pursuant to Clause 3.2 above any amounts
greater than those which Summit is entitled to recover from the Trust and which are referable
1o the payments due to Serco pursuant to this Clavse 3 in accordance with Clauses 17.3 .4 and
17.3.6 of the Project Agreement (as agreed or determined thersunder) (but without prejudice
to Serco's right to pursue claims for any reductipn or shonfall directly against the Trusi

pursuant to Clause 22.6 as applicable).

The final date for payment of any sum which becomes due pursuant to this Clause 3 shall be
the date on which Serco is entitled to terminate this Agreement as a result of an svent
referred to in Clanse 18,5,

Within five days after the date upon which payment becomes due pursuant to this Clanse 3
{or would have become due if Serco had carvied out its obligations under this Agresment and
no set-off or abatement was permitted by reference to any sum clairmed to be due under one
or mdre other contracts) (but without prejudice to any other provision of this Agreement)
Summit shall previde a notice specifying the amount if any of the payment made or proposed

12 be made and the basis upon which such amount has been calculated.
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iothing in this Clause 3, and no breach by Serco of us obligations under this Claus: 3. shail
affect Serco's rights or oblipations in relation 10 the provision of the Services under this
Agresment. In particular, but without limitation, no breach by Serco of its obligations under

this Clause 3 shall give rise to or be counted towards any right to terminate this Agreement,

Summit shall advise Serco of the date on which Summit anticipates that the Transition
Commencement Date will cccur by not less than three months written notice o Serco and
shall thereafter keep Serco mformed as o any anticlpated change o such date. 1f the
Transition Commencement Date does not secur wihin 21 days after the date Hirst so nonified
{other than as 2 resnlt of any act or omission of Sercoe or persons for whom Serco is
respoﬁsible under this Agresment} then Summit shall reimburse Serco all reasonable and
proper costs incurred by Serco as a direet result of such delay up to a maximum amount of
£10000 for each whole week of delay after that 21 day pericd 2nd up to 2 maximum
agpgregate amount of £250,000, provided that Serco shall use all reasonable endeavours o

mitigate such costs.

Serco shall indemnify Summit on demand from and against all claims, costs, losses,
damages, liabilities and expenses suffered or inctrred by Summit as a result of or in
connection with any breach of Clauges 3.1, 3.3 and 3.4 by Serco or any persen for whom
Serco is responsible in terms of this Agreement provided that Serco’s maximum aggregate
liability under this Clause 3.10 (save in respect of any liability or lizbilities arising as a result
of or in connection with any failure to observe, perform andfor mmplylwith the ¢bligations
of Summit under Clauses 17.2.] and 17.5.2 of the Project Agreement which liabiiity shall not
be limited by virtwe of this Clause 3.1¢) shall not exceed ", of the aggregate management

fee paid to Summit under Clause 17.3.1(b) of the Project Agreement.

3.11.} Summit shall procure that the Contractor shalt provide training in the cperation and
maintenance of mechanical and electrical elements of plant and Group 1 equipment
for appropriate Serco stafl in accordance with the proposal to be developed in

accordance with Clause 3.11.2 below.

3.1).2 During the Transition Pericd Summit shall suppiy Serco with a draft proposai for
_ training Serco Personnel ne later than & months prior to the Centractual Practical

Completion Date and (without prejudice to Ciause 25) the parties shali, acting
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reasonably, endeavour to reach agreement on such proposais no Jaier than 1 month
afier supply of the same to Serco. If the panties cannot reach agreememnt within that

period either party may refer any dispute to the Disputes Resolution Procedure.

COMMISSIONING PERIOD

Serco shall during the Commissioning Period at the Hospital:-

4.1.}  perform 1ts obligations spegified in Section A of Part | of the Schedule in accordance
with Applicable Laws and Good Industry Practice and the reasonable instructions of

© Summit; and

4.1.2 provide all assistance to Summit and its sub-contracters in relation to their
commissioning activities at the Hospital during the Commissioning Period as

Summit shall reasonably request.

Serco shall indemnify Summit on demand against any claims, losses, damages expenses or
other liabilities suffered or incumed by Summit as a result of failure by Serco 1o comply with

its obligations under Clause 4.1 but without prejudice to Clanse 22.2 betow,

In consideration of performance by Serco of its nbligations under Clause 4.1 and Section A
of Part } of the Schedule, Summuit shall make payment 1o Serco in accordance with Section B
of Pant 1 of the Schedule.

SERYICES

Subject to Clause 2, Summit, relying on the representations of Serco in Clause 12.1, appoints
Serco exclusively {subject as provided in the Change Provisions and as otharwise sxpressly
provided in this Agreement) to provide, or procure the provision of, the Services throughout
the Initial Term {but subject to Clauses 6.2, 18 and 21.5 {early termination)) on the terms and

subject to the conditions set out in this Agreement and Serco accepis such appointment.

Dufing the Initizl Term, Serco shall provide, or (subject as provided in this Agreement)
procure the provision of, the Services and shall observe, perform and comply with the
obligations of Summit under the Services Agreement {including, for the avoidance of doubt,
the General Provisions, the Cutput Specification and the Method 5tatemments) in each case at

such time or times and in such manner as to ensure compliance by Summit with the terms of

-10-
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5.6

3.7

the Services Agreement uniess expressly othenvise provided in Clause 8 or Clause @ of this

Agresment.

Mo guarantee is given by Summit in respect of the levels of demand for the Services which

the Trust will require during the Ininial Term or any period during the Initial Term.

Serco confirms that it has been involved in the negotiation of the DBFQ Contracts (for the
avoidance of doubt including the Output Specification and the Method Statements), in so far
as they relate to the Services, and has copies of and has had the opportunity to fully consider
the terms of those contracts and has taken those terms into account in entering into this
Agresment. Serco acknowledges that it will not have any claim against Summit arising from
any muisunderstanding or inaccurale interpretation by Serco of any provision of any of the
DBF(Q Contracts.

Serco shall not knowingly act or omit to act in such 2 way as to cause Summit or any of its
sub-contractors 1o be in breach of any obligations on the part of Summit or any of its sub-
contractors under the DBFO Contracts not delegated 10 Serco under this Agreement except 1o
the extent that such obligations conflict or itterfere with Serco’s obligations vnder this

Agreement.

Each of Serco and Summit undertake to co-operate in good faith with the other in order 1o
facilitate the performance of this Agreement and, in particular, each -part}f will have due
regard 1¢ any reasonable and proper representation made by the other on any matter which
may affect the respective rights, obligations and liabilities of the parties under this
Agreement or under any other agreement or instrument at any time entered into by either of

them: in connection with the Project.

If either Serce or Summit becomes aware of any conflict or inconsistency between or within
any of the documents forming pan of or incorporated by reference into this Agreement or
any requirement thercof or any instruction properly issued thereunder, that party shall inform
the other accordingly and the parties shall meet, discuss in good faith and use reasonable
endeavours to agree the manner in which such conflict or inconsistency shall be resolved but
failing such agreement, either party may refer the matter in dispute to be resolved vnder the

Dispute Resojution Procedure.



6.2

DURATION
This Agreement shall, subject to Clause 2. commence on the date of execution of this
Agreement and shali subsist until the last day of 1he Initial Term, but subject to the lawful

exercize of any termination rights ser out in this Agreement and to Clause 62

Subject to the provisions of the Services Direct Agreement, this Agreememt shall {withom
prejudice to the rights of either party in respect of any antecedent breach or in respect of any
right or obligation whch is expressed to survive the termination of this Agreement) unless
previously terminated in accordance with its terms terminate and cease to have effect

automatically on the date of termination of the Project Agreement.

PAYMENT

tn consideration of the performance by Serco of its obligations under this Agreement.

Summit shall make payments to Serco in accordance with Part 2 of the Schedule.

EXCLUDED OBLIGATIONS
Uniess otherwise agreed in writing by Summit and Serco from time to time, Serco shali not
be obliged to pe'rform any of the following obligations of Surnmit under the Services

Agreement:-

B.1 any obligations of Summit to the extent they relate to the Equipment Serviges;

%2 the obligations of Summit onder Clause 4.2 of and Part 2 of the Schedule to the
Services Apreement {utilities) and paragraphs 2 and 5 {save, in the case of paragraph
5, in respect of maintenance obligations) of the Appendix to Part 8 of the Quiput

Specification (Utilities Contingency Provision) subject as provided in Clause 10.2;

B.3 the obligations of Sunmit under Clause 5.4 of the Services Agreement {consultation)

subject as provided in Clause 10.15;

8.4~ the obligations of Summit under Provision 3.2 {patient confidentiality) subject as

provided in Clavse 14.6;

E5 . the obligations of Summit uwader Provisions 7.1 and 7.2 {agreement mapagement)

subject as provided in Clanse 10.15;

=12 -
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a.17

the obligations of Summiit under Provision 8.1 (prompt payment) subject as provided

in Clagse 10.9.5;

the obligations of Summit under Provision 10 (reputation of the Trust) subject as

provided in Clause 10.8;

the obligations of Summit under Provision 11 (Approved Service Providers);

" the obligations of Summit under Provision 12 {market testing) subject as provided in

Clause 10.6;

the obligations of Summit under Provision 15 and Part B of the Schedule {Penalty

Foints);

the obligations of Summit under Provisions 16.2.5 10 16.2.8;

hl .

the obligations of Summit under Provision 13 {statu.s of Summit) subject as provided

in Clanse 28.711;
the obligations of Summit vnder Provision 20 {Tax Deduction Scheme);

the obligations of Summit under Provision 22.] (security} subject as provided in
Clause 17.4;

any cbligations of Summit under Provision 4 and Pant A of the Schedule to the
General Provisions (payment mechanism} subject as provided in Part 2 of the
Scheduie;

the obligations of Summit under Parts D and E of the Schedule to the General

Provisions (Change Provisions) subject as provided in Clause 10.5 and Part G of the

" Schedule 1o the General Provisions (Reinstatement);

. the ghligation of Summit to provide as part of the Summit items, the patient mea!

trolleys and the central dishwasher and ward pantry dishwashers pursuant to Part 1 of

13-
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10.1

10.2

the Schedule to the Services Agreement {Trust Related Materials} and the obligations
of Summit under paragraph 1.7 of Part 1 of the Schedule to the Services Agreement:

and

818 the obligations of Summit in relation to the IT Network, IT Sofrware and 1T Repairs
under Fart § of the Quiput Specification.
ESTATES MAINTENANCE

The provisions of Part 6 of the Scheduie shall apply with regard to the parties’ respecrive

responsibilities for the Estates Maintenance Service and the parties shall comply with their

respeciive obligations under Part & of the Schedule.

ADDITIONAL SERCOQ OBLIGATIONS
Latent Defects

10.1.)

10.1.2

13.1.3

Serco shall promptly upon becoming aware of any defect or any circumstance likely
1o give rise 1o any defect in the Buildings during the Commissioning Period and the
Injtiai Term notify Summit and give Sumnmit details of such defect or circumstances

of which Serco is or becomes aware.

in performing the Services, Serce shail use all reasonable endeavours consistent with
Serco’s abligations under this Agreement 1o ensure that 1t does not thereby prejudice
any rights which Summit may have against the Contractor | under the Building
Contract. Serco acknowledges that it has been provided with a copy of the Building

Contract.

Serco ackhowledges that during the Commissioning Period and from the Services
Commencement Date the Contractor will require access to the Hospital and/or the
Site for the purposes of remedying such snagging items as may be set out in the list

attached 1o the Certificate of Contrzctual Practical Completion.

Utilities

10.2.1

Serco shall, and shall use ail reasonable endeavours to procure that s sub-

contraciors shail, carry out its activities at the Hospital in an energy and water

. efficient manner (but, notwithstanding the forepoing, shall not be required to

reimburse Summit for any amounis Summit is obliged to pay to the Trust pursuant to

~14-
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10.2.7

10.2.3

15.2.4

ik23

paragraph 3.2 of Part 2 of the Schedule to the Services Agreement) and shall provide
traming 10 s staff in this regard and shall co-operate in the development and
implementation of an energy (and, if reguired by the Trust. water) efficiency
programme to be prepared by Summit and the Teust in terms of paragraph 3 of Pant 2
of the Schedule two the Services Agreement and shall provide to Summit or at
Summit’s direction, the Trust such information and advice as the Trust may
reasonably request pursuant to or as is otherwise required by paragraph 1.2 of Part 2

of the Schedule to the Services Agreement.

Serco shall pay for its own line rental and call charges in respect of telephones used

by it in its FM Manager’s office at the Hospizal.

Serco shall perform Summit's obligations under paragraph 2 of Part 2 of the
Schedule to the Services Agreement {Jaterruptible Gas Supply) at such ime or times
and in such manner as to ensure compliance by Sumrmit with that provision provided
that the liability of Serco for failing so to do shall not exceed 75% of that of Summit
1o the Trust in respect of each failure and provided that Summit shail not without the

consent of Serco agree a peried shorter than 4 hours for requiring the interruption of

the gas supply.

Ser¢o shall perform Summit’s obligations uader paragraph 4 of Pant 2 of the
Schedule 1o the Services Agreement {Monitoring of Usage) at such time or times and

in such manner as to ensure compiiance by Sommit with such provisions.

Serco shall as soon as reasonably practicable advise Summit in the event that the
Reserve Fuel begins to be used.

insurance

Serco shail procure that insurance is effected and maintained in accordance with the

requirements of Section B of Part 3 of the Schedule.

-15-
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10.5

10.6

Defauit

Serco shall promptly inform Sommit in writing ofi-

1041

i0.4.2

any breach or default under this Agreement or any of its contracts winh Permitted

Sob-Contractors of which # 15 aware;, and

any event described in Clause 18.1 (events of default);

giving reasonable details of the circumstances and the steps being taken to remedy or

mitigate their effect.

Change

Serco shall:-

16.5.0

10.5.2

10.5.3

Market

make availakle to Summit or, at the direction of Summit, the Trust, such information,
documents, assistance and co-operation at such time or times and in such manner (i)
as Summit may request to ensure compliance by Summit with the previsions of the
Change Provisions in so far as they relate to the Services and Serco’s obligations
under this Apreement and {ii} as otherwise requested by Summit in connection with

those provisions;

implement andfor comply with any Change in accordance with the terms thereof in
so far as relative to the Services and its obfigations under this Apreement subject,
where Sumamnit is entitled to or subject to an adjustent in the payments to it under
the DBFO Contracts, to an adjustment in the payments to be made under this
Agresment as provided in Part 2 of the Schedule to this Agreement; and

procure similar co-operation, assistance, information, documents and compliance of

or Trom its Permitted Sob-contractors.

Testing

Without prejudice to the provisions of Clanse 16, Serco shall, at no additional cost to Serco

unless Summit agrees to pay such costs:-

-16 -
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10.3

10.6.1 co-gperate with Summui and the Trust in the operation of the market wsting
procedure in Provision 12 and provide such information and docoments to Summin.
the Trust and potential tenderers as Summit may request to facihtate the markel
testing procedure with a view to achieving 2 smooth handover from Serco to any
incoming service provider (but excluding the provision of any Proprictary

Information of Serco);

10.6.2 sell to the incoming service provider, with effect from the relevant Market Testing
Date, ail Related Materials {save for any Transferring Related Materials which shalt

" transfer at ni} cost), subject to such Related Materiais bewng in an appropriate and
satisfactory condition and not excessive in quantity, redundaml or obsclete and
reasonably suitable for their purpose at a price to be agreed or, failing agreement, at

their market valee and on the basis that Serco shall warrant to the incoming service

provider that it has good title to such Related Materials,

10.6.3 if the market testing procedure fails to produce a new service provider as envisaged
in, Provision 12.7.1, Serco shall assist in effecting 2 smooth handover of the Services

from it to Summit andfor the Trust, as the case may be.

Summit Approval

If any provision of any DBFO Contract delegated 1o Serco under this Agreement requires in
respect of any matter the consent or approval or agreement of the Trust or, but for the
delegation 1o Serco, of Summit in respect of that matter, such matter shall also require the
consent or approval or agreement of Summit, not to be unreasonably withheld or delayed
provided that, in the case of matters requiring the consent or approval or agreement of the
Trust, Summit shall be deemed to be acting reasonably in withholding or refusing such
consent or approval or agreement if such consent or approval or agreement on the part of the
Trust has been withheld or refosed.

Reputation of the Trust

Serco shall not, and shall use all reasonable endeavours to procure that no Personnel shall,
knowingly do or omit to de anything in relation to this Agreement or otherwise which may
bring the standing or reputation of the Trost or the Hospital tnto disrepuls or attract adverse
publizity to the Trust or the Hospital.

-i7-



10.9

Permitted Sub-contraciors

j0.5.1

10.9.2

Serco may only seboomract the provision of all or any part of the Services in
avcorgance with, and shall comply with, Provision 13 and with the prior written
conzert of Summit and on such terms and subject to such reasonable conditions as

may be specified by Summit in any such consent.

Serco shall ensure that no Permitted Sub-contractor to whom the employment of any
Employees is o transfer {whether by operation of the Directive, the Employment

Regulations of otherwise) shall commmence the provision of Services wntil it has

" entered into a Services Direct Agreement with the Trust save in terms of paragraph

i0.9.2

10.9.4

10.9.5

16.5.6

2(d} of the Trust Objection Procedure when such direct agreement shall be enterad
mo as soon as reasonably practicable (but in aﬁ}' event within two weeks of

completion of such procedure).

Motwithstanding the appointment of any Permitted Sub-contractor, Serco shall
remain liable for the performance of its obligations under this Agreement.

Serco shall not amend, terminate or waive any default under any contract with any
Permitted Sub-contractor without the prier written consent of Summit, such consent

not to be unreasonably withheld or delayed.

Serco shall include in its contracts with any Permitted Sub-contractor a writlen
nndertaking 1o pay for the relevant goods andfor services within 30 days, or such
ionger period (i) as may result in commercial benefit to the Project or {ii) as the Trust

may agree, after receipt of the supplier’s invoice and (provided that such goods

. andfor services have been supplied in accordance with the relevant agreement and

such liability to pay has arisen and there is no dispute in good feith and in accordance
with the conditions of the relevant contract for resclution of disputes regarding the

amcunt due) shall comply with the undentaking to pay.

Serco shall include in any contract with 2 Permitted Sub-contractor a provision that

- such contract will terminate immediately vpon the termination (for any reason) of

this Agreement and no compensation payable upor any such termination (in

_ 2ggregate under or in respect of all such subcontracts) shall be greater than that
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payabie in relation to the termination of such sub-contract on termination of this

Agreement on the principles set out in Clause 20 and Part 5 of the Schedule.

10.5.7 Serce shall provide to Summit details (excluding prices) of ali contracts with
Fermitted Sub-contractors and of ali amendments 1o such contracts within five
Business Days of the date such contract or amendment thereto is entered into or

made.

10.10 Licences

10.11

12.107] Serco shail observe, perform and compiy with the obligations of Summut under
| Clauses 10.6, 10.8 and 10.9 of the Projact Agreement to the extent they relate to the
Services and Serco’s obligations hereunder at such time or times and in such manner

as to ensure comphance by Summit with the provisions of those Clanses. Serco shall
exhibit to Summit on reguest any permits, licences, consents or autherisations the

responsibility of Serco under this Clause.

10.10.2 On Fxpir}r or termination of this Agreement, to the extent any such permits, licences,
consents or authorisations the responsibility of Serco under Clause 10.10.1 are in
Serco’s name, Serco shall, at Summit’s request, use all reasonable endeavours to
procure the transfer of any such permit, licencs, consent or authorisation to Summit
or its nominee (and, in taking out any such permit, licence, consent or authorisation,
shall {in so far as it is able) procure this is transferable to Summit or its nominee at
1o ¢osty and/or shall sign all documents and provide all assistance as Summit may
reasonably require (at no cost to Serco unless Summit zgrees to pay such costs) in
refation to that transfer or to secure the issve of a new permit, licence, consent or

authorisation to Summit or its nominee.

Applicable Laws eic

Withcut prejudice to Serco’s. obligation to provide the Services 10 ensure compliance by
Summit with its obligations under the Services Agreement, Serco shall perform its
obligations under this Agreement in accordance with ali Applicable Laws, Industry Standards
and Good Industry Practice.
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1013

10.14

10.15

FPersennel

Serce shall not, and shall ensure that none of the persons for whom it is responsible under
this Agreement shall, interfere with Summit or the Trust or persons for whom they are
responsible under this Agreement or the DBFO Contracts, as the case may be. in performing

their obiigations under the DBFO Contracts.

Communications to the Trust

Any notices or communications 1o be made by Serco or its Permitted Sub-contractors to the
Trust in performance of Serco’s oblipations under this Agreement shall be sent to the Trust
direct]y with a copy sent to Summit at the same time, unless Summit requires i relation 1o
any sp;eciﬁc notices or communications or any category of notices or communications that
these should first be approved by Summit in which case Serco shall not send any such notice
or communication to the Trust unless it shall fiest have been approved by Summit and shall
@btain such approval in sufficient time to ensure compliance with its obligations under this
Agreement.  Summit undertzkes not to delay any consideration” of any notice or
communication submitted to it for approval under this Clause provided always Serco has
given it a reasonabie time in which to do so consistent with the obligations of Serco under

this Agreement.

Fersons for whom Serco is responsible

Serce acknowledges that, as between Summit and Serco, it will be responsible pursuant to
this Agreement for the acts or omissions of its employees, agents, teséees, sub-leszees, its
Permitted Sub-contractors and its sub-contractors to the same extent to which Serco would be

responsible under the terms of this Agreement if they were its own acts or omissions.

Serco Contract Officer

Serco shall appeint at least two months prier to the Transition Commencement Date (and
thereafter throughout the duration of this Agreement ensure that at all times there is
appointed) a Serco Contract Officer 10 be Serco’s representative and to supervise the
performance by Serco of the Services and Serco’s other obligations under this Agreement
apd His wdentity shall be notified to Summit by notice in writing from time to time togsther
with details of his duties, functions and autbority. Serco shall procure that the Serco Contract
Officer consults the Summit Contract Officer and the Trust Contract Officer on & regular
basis and as often as is necessary with a view to ensuring the efficient provision of the

Services in accordance with this Agreement.
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10.16

10.17

10,13

19.19

10.20

Trust Objection Procedire

Where any provision of the DBFO Contracts delegated to Serco under this Agreement
reguires any submission to the Trust Objection Procedure, Serco shall in making such
submission comply with the requirements of the Trust Objection Procedure in relation to that
submission including compliance with Trust requests for information under that procedure
with 2 view to ensuring compliance by Summit of its obligations and requirements under that

procedure.

Ceantimination

Serco ..shaiI be responsible for appropriate treaiment or removal as described in Clause
26.10.3 of the Project Agreemeni of and costs relating to Contamination ansing due to the
act, defauit or omission of Serco or any person for whom Serca is responsible in terms of this

Agreernent and shall indemnify Summit in respect thereof.

Remedy by Trust

Without Er_ejudice to Serco’s other obligations vnder this Agreement, Serco shail remedy any
faiiure to |.:=erfurm notified by the Trust in accordance with Provision 16.2 within the
timescale required by or in terms of Provision 16.2, failing which Summit shall be entitted,

but not obiiged, to effect such remedy.

Services Monitering Procedures

Summit shall be entitled to the same rights to audit the carrying out of the Services
Monitering, Procedures as those to which the Trust is entitled in terms of the Services
Monitoring Procedures provided that if the Trust has served a waming netice under Provision
15, Summit shall be entitled to such additional rights in relation thereto as it shall require in

relation to the Services the subject of the waming notice.

Auto Atiendant Facility

Serco shall purchase, insiall, maintain, replace and use in the provisions of the Switchboard
Sefvices an awte attendam facility approved by Summit, such approval not to be
unreascnably withheld, and may remove the aoto artendant facility on expiry or termination

of this Agreement, provided it makes good any damage caused by such remaoval.
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10.21

1022

1.1

11.2

Maruals etc

Subject to Summit procuring the supply of such items or documents from the Contractor in
accordance with Clause 1 1.6 below, Serco shall take or maintaim custody of log books, all
manuals, test certificates, drawings, plans, building regulations and other similar items and
documents from the Conmractor at Contractua) Practical Completion Date for use in the
Estates Maintenance Service, keep these in a secure place and permit access to them by
Summit and its nominees at all reasonable times, update these in conjunction with
performance of the Estaies Maintenance Service and deliver them vp to Summit or as 1 may
direct on termination or expiry of this Agreement. For the avoidance of doubt, all documents

and iterns shali remain at all times the property of Summit.

Serco shall observe perform and comply with the obligations of Summit in Part 11 of the
Schedule to the Project Agreement to the extent that such relates to the Services and Serco's
obligations hereunder at such time or times and in such manner as to ensure compliance by

Summit with the provisions thereof,

SUMMIT’S OBLIGATIONS

Persons for whom Summit is responsible

Summit acknowledges that, as between Serco and Sumrmit, it will be responsible pursuant to
this Agreement for the acts or omissions of its employees, agents, lessees, sub-lessees, its
Approved Service Providers, its Permitied Sub-contractors and its sub-contractors {other
than, in each case, Serco or persons for whom Serce is responsibie in térrns of Clause 10,14
and the Trust, or persons for whom the Trust is responsible in terms of the DBFC Contracts}
to the same extent to which Summit would be responsible under the terms of this Agreement

it they were its own acts or omissions.

(zeneral Obligations

Sumimit shali:-

11.2.i effect and maintain the msurance specified in and otherwise comply with its

~ obligations under Section A of Part 3 of the Schedule;

11.2.2 promptly supply or procure the supply to Serco of such information as Serco shall
. reascnably reguest to enable it to perform its obligations under this Agreement at

such lime or times as Serco may reasonably request including information made
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1.3

available to Summit by the Trust in relation to the Services under the DBFO
Comracts, such informaticn being imited to mnformation which Summit is entitled 1o
receive and does receive (using reasonable endeavours to obtain such information)

from any third party or is otherwise within the possession or control of Summit:

11.2.3 not amend or agree the construction of any t2rm of the DBFO Contracts (in¢luding,
for the avoidange of doubt, the Qutput Specification, the Method Statements and
relevant provisions of the Master Definitions Schedule referred to thersin used in the
construction or interpretation thereof) performance of which is delegated o Serco
under this Agreement or which otherwise directly relates to performance by Serco of
its obligations under this Agreement without the prior written consent of Serco, such

consent not 1o be unreasonably withheld or detayed;

11.2.4 notrelease or waive any obligations of the Trust under the DBFO Contracts where to
do 50 would have a material adverse effect on Serco’s pedformance of its obligations
or exercise of its rights under this Agreement without the prior written consent of

Sercp, such consent not 1o be unreasonably withheld or delayed,

11.2.5 not amend the Building Contract nor release or waive any of the obligations of the
Contractor under the Building Contract where to do so would have a material adverse
effect on Serca’s performance of #ts obligations or exercise of its rights under this
Agreement without the prior writien consent of Serco, sucﬁ consent not to be

unreascnably withheld or delayed;

11.2.6 not knowingly act or omit to act in such a way as to cause Serco or any of its sub-
contractors 1o be in breach of any obligations on 1he part of Serco or any of its sub-
contractors in relation to the performance of the Services except to the extent that
such obligations conflict or interfere with Summit’s obligations under the DBFO

Contracts,

Swmmit Contract Officer
The Summit Contract Officer shail be the representative of Summit in respect of a}l matters
arising vnder or connecied with this Agreement and his identity shall be notified in writing 10

Serco.from time to time together with details of his duties, functions and authority.
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11.6

12.
12.1

Spare Parts
Summit shall make available 1o Serco free of charge for use in the Esnates Maintenance
Service any spare parts for the Hospital made available, at no extra cost, 1 Summn by the

Comractor.

Method Statements

Summit shall, at Serce’s request and expense, implement the procedure set out in Clause 8 of
the Services Agreement sohject to the consent of Summit (not to be unreasonably withheid)
to any changes to the Method Statementis for the Estates Maintenance Service and any other

changes which, in the reasonable opinion of Sommit would adversely impact on Summit.

Mapuals

Summit shal] procure the supply to Serco:

11.6.]1 by 4 months priof to the Contractual Practical Completion Daie, preliminary drafi

manufaciurers’ technical datz; and

11.62 by 8 weeks prior 1o the Coniractual Practical Completion Date the items and
documents referred to and on the terms referred to i paragraph 7 of Pant 5 of the

Schedule to the Deveiopment Agreement;
11.6.3 by & weeks prior to the Services Commencement Date the final handover documents
referred to and on the terms referred to in paragraph 7 of Part 5 of the Schedule to the

Development Agreement;

in each case so far as these are necessary to enable Serco properly to provide the Estates

Maintenance Service and the Interim Estates Services.

WARRANTIES AND DESIGN ASSUMPTIONS

Serco represents and warrants to Summit, at the date of this Agreement and on the basis that
such warcanties will be deemed 10 be repeated at Financial Close, that:-

[2.1.1 Serco:

12.1.1.1 iz validly incorporated; and
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12.3

12.4

12.1.1.2  has the power and capacity to execute this Agreement and perform its

obligations and exercise its rights under this Apreement:

12.1.2 it will not by entering inte or performing its obligations or exercising its rights under
this Agreement be in breach of or cause to be breached any restriction (whether
arising in contract or otherwise) binding on Serco or any of its assets or undertaking
which would adversely affect its performance of this Agreement or permit

termination of this Agreement;

12.1.3 it has all necessary powers to own its assets and carry on its business as now

conducted:

12.1.4 this Agreement copstitutes a binding chligation on Serco and is enforceable in

accordance with its 1ermns.

Without prejudice to Clause 22.6, Serco acknowledges that, in entering into this Agreement,
# 35 not relying wupon any documeniation sopplied by Svmimit whether or not originally
derived from the Trust and Summit acknowledges that in entering into this Agreement it is
not relying upon any documentation supplied by Serco, save in each case as otherwise

expressly provided in this Agreement,

Serco acknowledges that, provided that the Hospital is constructed in accordance with the
design assumptions set out in Part 7 of the Schedule {the Desipn Assumptions™) and in
accordance with the Development Agreement the design of the Hospital will satisfy its
requirements to enable it 1o perform the Services in accordance with the terms of this

Agreement.

Summit shall copy 10 Serco documents, plans and/or drawings preduced as part of the
detailed design development process subsequent to Financial Close and (in consideration of
payment by Summit of £40,000 which amount shall (subject to the delivery by Serco to
Summit of a VAT invoice in respect thereof) be payable within 15 days of Financial Close)
Serco shall potify Summit in writing promptly if it believes the detailed design would or is
tikely. to conflict with the Design Assomptions and otherwise provide comments and

suggestions but without prejudice to Clavse 12.5. The finai date for payment of the sum
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12.6

referred 1o in this Clawse 12.4 shalil be the date on which Serco is entitled to terminate 1iis
Agreement as a result of an event referred to in Clavse 18.5. Within five days after the date
upon which payment becomes due pursuant to this Clause 12.4 {or would have become due if
Serco had carried out its obligations under this Agreement and no set-off or abatement was
permitted by reference 10 2ny sum claimed to be due under one or more other contracts} (but
without prejudice 1o any other provision of this Agreement) Summit shall provide a notice
specifying the amount if any of the payment made or proposed o be made and the basis upon

which such amount has been calculated.

Subjest to the provisions of Clause 12.6 elow, iF the Hospital fails to comply in any materia?
respect with the Design Assumptions at the Contractwal Practical Compietion Date,
otherwize than as agreed in writing by Summit with Serco, such that this materially adversely
affects the performance by Serco of the Services then, subject 1o Clause 22.3, Summit shall
indemnify Serco against the additional costs properly, necessarily and reasonably incurred in
the performance of the Services as a result of such non-compliance provided that Serco shail
use all reasonable endeavoors to mitigate such costs.

serc shall within five davs of request by Summit inspect the Hospital to verify compliance
with the Design Assumpiions and shall promptly advise Summit foliowing such inspection
and in any event within five days thereof of any non-compliance in this respect and, for this
purpose, Summit shall permit Serce reasonable access to the Hospitzl a reasenable pericd
prior to the Contractual Practical Completion Date. Summit shall have. no liability to Serco
pursuant to Clause 12.5 and Serco shall be deemed to be satisfied that the Hospital complies
with the Design Assumptions to the extent that Serco omits to advise Summit of any non-
compliance with the Pesign Assumptions in accordance with Clanse 12.5 10 the extent such
nen-compliance was readily apparent to Serco vpon making such inspection or which would
have been readily apparent to an experienced provider of services similar to the Services
having taken all reasopable steps in making such inspection for such purposes. In the event
that Serco does so advise Summit within the required pericd Serco and Summit shall
(without prejudice to Clause 25} endeavour to agree what if any effect the matter or matters
adviséd will have on the performance by Serco of the Services, and in the event of a failure
0 agree within two days of Serco having advised Summit as aforesaid the matter shall be

resolved under the Dispute Resolution Procedure.
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12.7

13.
13.1

The provisions of Clause 12,5 represent the sole and exclusive remedy of Serco, and Summit
shall have no further liability of whatscever nature to Serco, in respect of any failure of the
Hospital to comply with the Design Assumptions for any purposes connected wath

performance of the Services or Serco’s obiigations under this Agreement.

ORGANISATION, CO-OPERATION AND INFORMATION

Serco shall make availabie 1o Summit or, at the direction of Summit, the Trust or s
nominees such co-pperation, assistance, attendance at meetings, repors, information and
access (ingleding access to key Personnel and to inspect equipment, materials and records at
the Sife and io test and take sampies) at such time or times and in such manner as Summit
may re.quest to ensure compliance by Summit with the provisions of Clauses 5.5, 5.6, 14, 15
and 18 of the Project Agreement in so far as they relate to the Services and Serco’s
obhgations under this Agreement. Serco shall procure similar co-operation, assistance,

information and access is given by its Permitted Sub-contractors.

Without prejudice to the provisions of Clause 3.1, Serco shall:-

13.2.1 provide 1o Summit sech additional information as Sumatit may reasonably request in
relation to Serco's obligations under this Agreement within such time as Summit
shall reascpably request such information being limited to information which Serco
may from time to time have within {ts possession or control, or which Serco is
entitled to receive and does receive (using reasonable endeavours 1o obtain) from any

third party including a Permitted Sub-contractor,

13.2.2 provide 10 Summit such assistance as Summit may reasonably require in relation to
the performance by Sommit of its obligations under the DBFO Contracts consistent

with the cbligations of Serco under this Agreement;

1323 co-operate with Summit and its other sub-contractors and the Trust in order to ensurg
the efficient provision of and interface berween the Services, the Equipment Services
and the clinical services of the Trust and, without prejudice to the generality of the

- foregoing, participate in the preparation and review from time 1o time of the Lisison
Procedures, and/or provide Summit with such assistance and docoments as it may

_ require to agree the Liaison Procedures with the Trust in consuitation with Serco, and

comply with the provisions and co-operate in the operation of the Liaison Procedures
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13.3

13.4

13.5

in 50 far as they relate to the provision of the Services and Serco’s oblizations under
this Agreement and the interface of the Services with the Equipment Services and 1he

chinical services of the Trust;

13.24 s0 far as may be permissible under all Applicable Laws and conmiracts of
employment, provide to Summit such access as it may reasonably require Io the
premises used for the purposes of, records reiating to and key Personnel enpaged in
the Services on reascnable notice during normal working hours, save in the case of

an emergency when such notice as is practicable shall be given: and

13.2.5 so far as it is able having 1aken all steps reasonably practical 10 50 procure, procure
similar co-operation, assistance, information, access and compliance by its Permined

Sub-contraciors.

Serco shall exercise all due care and diligence in the preparation of information and
documents referred to in this Clause 13 and shall ensure the same are accurate {in all material
respects) ang not misieading and shall ensure that at all times theve shall be adequate secunity
and reteption arrangements for all such documents and information which shall in all cases
be retained by Serco for a period not less than required by law or seven years from receipt

thereaf whichever is the greater, save with the consent of Summit and the Trast.

The provisions of Part 4 of the Schedule shall have effect regarding panicipation by Serco in
the Joint Operating Group and the parties shall comply with thew respective obligations in
Part 4 of the Schedule. Serco acknowledges that the provisions of Clause 11 of the Project
Agreement regulate the operation of the Joint Operating Group. Serce shall procure that any
Serco representative on the Joint Operating Group will antend meetings of the Trust's sub-
commitiees where 50 requested by the Trust in accordance with Clause 11.7 of the Project
Agreement,

Serco shall provide, at no additional cost i Serco unless Summit agrees to pay such costs,
such feasonable assistance as may be required by any person from time 1o time appointed as
Technical Adviser under the Finance Facilities Agreements and shall provide such
informatiop as he may reasonably require to enable him to discharge his proper duties and

functions.
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9o 14.  CONFIDENTIALITY

14.1  Each party shall treat all Confidential Information of the other party and its sub-contraciors
as confidential and Serco shali trear all Confidential Information of the Trust, of which it
becomes aware by reason of the operation of this Agreement, as confidemial, except as mav
be necessary for the performance of any obligations under this Agreement and in the case of
Summit, the Project Documents, and each party shall use all reasonable endeavours to
prevent the disclosure of such Confidential Information by their respective officers,
employees, agents or sub-contractors, but 50 that Serco acknowledpes Summit may supply
information to the Trust or its nominees in accordance with the DBFO Contracts and that the
Trust may disclose information where permitted and subject as provided in Clause 122 of

the Project Agresment. This Clause 14 shall survive any termination of this Agreement.

. 142 Clause 14.] shall not apply w0 Confidential Information which:-

14.2.1 pricr to its receipt by the recipient was in the possession of the recipient and at its

free disposal;

14.2.2 is subseguently disclosed to the recipient without any obligation of ¢confidentiality by
a third party who has not derived it directly or indirectly from the other party;

14.2.3 is or becomes gengrally available to the public ¢therwise than thmugf: the act or

default of the recipient or its agent or employees;

. 14.2.4 15 required to be disclosed by Applicable Law, Competent Authority, any recognised
stock exchange on which the Bonds are traded at any time or the order of any
competent coust or (provided tenderers shall first agree in writing to be bound by a
confidentiality undentaking substantially in the terms of this Clause 14 and excluding
Proprietary Information of Serco} in connection with 8 market testing under

Provision 12; or

i4.23 is required to be disclosed under Clause 18 of the Project Agreement after receipt of

a confidentiality undertaking referred o in Clause 12.2.5 of the Project Agreement.

4.3 Nothing in this Clause 14 shali prohibit Summit from disclosing information to s current or

. prospective firanciers, shareholders, the Promoters, any Associated Company of Semmit
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14.4

14.5

i4.6

15.
15.1

fexcluding any company of undertaking which is a direct competitor of Sercol, any rating
agency, any recognised stock exchange on whick the Bonds are traded at any time or. where
reasonably necessary to enabie any of the Project Documents to be duly performed. to 2
cumrent or prospective Contractor. Approved Service Provider or Permitted Sub-Contracior
and to its or their respective professional advisers, auditors. agents or representatives
provided that any recipient of Confidential Information comtemplated by this Clapse 14.3
shal) first agree in writing to be bound by a confidentiality undertaking substantially in the

terms of this Clause 14.

Mothing in this Clause 14 shall prohibit Summit from disclosing relevant information which
t5 required to be made available by Summit or by 2 receiver or administrative receiver or
administrator 0 any person bona fide proposing to provide funding (whether by way of
equity invesiment, loan or atherwise) 1o Summn or any Associated Company of Summit for
the purpose of performing its obligations under the Project Documents or as otherwise
provided therein, provided that zny recipient of Confidential Information comtemplated by
this Clause 144 has agreed in writing t0 be bound by a confidentiality undertaking

sul::-st,alﬂ:ig.ll;gr in the terms of this Clause 14,

Serca shall use all reasonable endeavours to ensure that the conditions of empleyment of s
Personnel shall permit disciosure of such conditions in accordance with the provisions of

Clause 13 and this Clavse 14,

Serco shall at all rimes, whether before or after termination of this Agreement, and shall use
al} reasonable endeavours to procure that all Permitted Sub-Contractors and all Personnel
{being Perzonnel who have access to confidential information relating to patients) shall, keep
as confidential all information relating to all patients in the Hospital, not use (save for the
purpose of performing any of its obligations under this Agreement} or disclose any of that
mformation. and make every reasonable effort to prevent the use (save as aforesaid) or
disclosure of any of that information by a third party, and comply with the requirements of
all Trust procedures from time to time in relation to patient confidentiality. The provisions

of Clavse 14.2 shali apply to this Clause in the same manner as they apply o Clause 141,
LICENCE OF INTELLECTUAL PROPERTY RIGHTS

Serco shall grant, and shail procurs the grant by any relevant third parties (inciuding

Permitted Sub-Contractors), of such licences or sub-licences of Inteltectual Property to the
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15.3

15.4

Trust and shall suppiy, and shall procure the supply by any relevant thard parties, of any
relevant software or {subject to the provisions of the Data Protection Act 1984) database on
such terns and at such time or times as are necessary o ensure compliance by Summit with
the terms of Clauses 20.1, 20.2, 20.3 (excluding the licence from the IT Software Suppiier).
20.6, 20.8 and 20.9 of the Project Agreement in so far as they relate to Serco and its
Permitted Sub-contractars and the performance by Serco of its obligations hereunder. 1n the
case of sub-licences granied or o be granted as required by Clause 20.3 of the Project
Agreement, Summit shall pay to Serco any costs reimbursable by the Trust in respect of any

such sub-licences procured by Serco.

Serco ﬁﬂeby grants to Summit, an irrevocable, non-exclusive, rovalty-free licence during the
Initial Term and at ali times thereafter subject as provided in Clause 138 to uwse all
Intellectual Property owned by Serce whether now in existence or coming into existence
during the continuance of this Agreement developed for and relating to the provision of the
Services and Serco’s obligations under this Agreement, including, for the avoidance of
doubt, any software developed or supphed to fulfil any obligation of Serco under this
Agreeme’z_;!._,r_solely for the purposes of {a) performing Summit’s obligations to the Trust under
the DBFO Contracts and (b} in relation 1o operation of the Hospital and performange of the
Services. Summit may not sob-licence, mansfer, or assign this licence without the prior
written consent of Serco such consent not to be unreasomably withheld nor make any
alterations, adaptations or additions to the subject matter of the Intellectual Property.
Summit acknowledges that Serco is and will remain the sole owner of 'any such software or
Intellectual Property and Summit shall acquire no cight, claim or interest in any such
software or Jntellectual Property during the continuance of this Agreement or thereafter, save

in terins of any licence granted under or in terms of this Clause 15.

Where Serco procures a sub-licence by a third party {including a Permitted Sub-contractor)
in favour of the Trust in terms of Clause 15.1. Serco shall use reasonable endeavours 1o
procure the grant of such a sub-ticence by such third party on the same terms in favour of
Summit at no additional cost {or if there is an extra cost occasioned thereby and Summit stiil

requires the grant of such a licence, Summit agrees to pay such extra cost).
Summit shall comply with the reasonable instructions of Serco in relation 1o the use of

Inteliectual Praperty licensed under Clause 15.2 including procedures to aveid infringement
of any third party rights and notification of any third party claims.
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15.6

15.7

15.8

In accordance with the terms of the licence granted by the Trust to Summit under Clause 20.5
of the Project Agreement, Summit hereby grants to Serco an irrevocable, non-exclusive,
royaity free licence during the continuance of this Agreement to use all. if any. Imelleciual
Property owned by the Trust, whether now in existence or coming into existence during the
continvance of this Agreement, for any purpose relating to the provision of the Services.
Summit shall, at Serco’s request and expense, and subject to the approval of the Trust, grant
to any Permitted Sub-contractor of Serco, appointed in accordance with this Agreement, a
iicence on substantially the terms of this Clanse 15.5. Serco shall comply, and procure
compliance by iis Permitted Sub-contraciors, with any instructions of the Trust in relation to
the us; of such Intellectual Froperty including procedures to avoid infringement of any third

party rights and notification of any third party claims.

Serco shall indemnify Summit (or, at its direction, the Trust) on demand apd held Summit
and the Trust harmless from and against all claims made or brought by any persons for or on
account of actual or alleged infringement of any Entellectual Property licensed under or in
terms of Clauses 15.1, 15.2 and 15.3 save to the extent, in the case of Intellectual Property
licensed to Summit under Clause 15.2, that any such infringement is due to failure by
Summit to comply with the reasonable instructions of Serco in the use of such Inteliectual
Property as aforesaid or use by Summit of such I[nteilectual Property for a purpose for which

it was not licensed under this Clause 15.

Subject to Clavse 22.3, Summit shall indemnify Serco on demand and hold it harmiess from
and against all claims made or brought by any persons for or on account of actual or zlieged
infringement of any Intellectual Property licansed by Summit to Serco under Clause 15,5
save toLthe extent that such infringement is due to failure by Serco to comply with any
instructions of the Trust in the use of such latellectuzl Property or use by Serco of such

Intellectual Property for & purpose for which it was not licensed under Clause 15.5.

All licences of Intellectual Property created by or pursuant to Ciauses 15.2 and 15.3 shall
{withdut cost to Sumnit save as provided in Clause 15.3) survive termination or expiry of
this Agreement (however caused) save in respect of (a) Proprietary Information of Serco or
(b) where the terms of any sub-licence procured from a third party under Clause 15.3 provide
otherwise, in which case such licences or sub-licences (or the appropriate part) shall,

automatically terminate on termination or expiry of this Agreement, as the case may be.
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15.10

15.11

i6.

To the extent that any of the [ntellectual Property licensed to Summit andfer the Trust under
Clauses 15.2 and 15.3 is generated by or maintained on a computer or in any other machine
readable format, Serco shall procure, at no charge to Summit, for the duration of this
Agreement, the grant of a non-exclusive licence or sub-licence for and supply of any relevant
software or {subject always to the provisions of the Data Protection Act 1984) database 1o
enable the Trust andfor Summit or its pominees 10 access and otherwise use that data for the

purposes set oul in this Agreement.

Serco and Summit shall, at the reasonabie request of the other or as requoired by the Trost in
terms of Clauge 20.10 of the Project Agreement, execute all documents and do all such
further acts which may be necessary 10 bring into effect or to confirm the terms of any

licence or sub-licence created by or pursvant to this Clause 15,

In implementation of Clause 2] of the Project Agreement, Serco shall, within six months
from Financial Close, submit to Summit for approval the procedures and practices which
Serco propeses to adopt for maintaining secority of data, materials and documents (including
without limitation all documents referred to in Clause 14 of the Project Agreement),
including arrangements for the backing-up and subsequent recovery of information stored in
elecironically retrievabie form. The parties shall agree such procedures and practices and
thereafier Serco shall submit such procedures and practices for approval by the Trust in
accordance with Clause 2] of the Proiect Agreement and comply with. the Trust Objection
Procedure in relation thereto.  Any disputes shall be referred to the Dispute Resolution
Procedure. Serco shall, and shall procure that its sub-contractors shail, comply with such
procedures and practices as approved by the Trust. If Serco wishes to change such
procedores and practices, the parties shall consult together regarding such proposed changes
and Serco shall submit any proposals for change approved by Summit to the Trust in
accordance with Clause 21 of the Project Agreement.

EMPLOYEES
The provisions of Part 8 of the Schedule shall apply with regard to employees and the parties

shall comply with their respective obligations set out in Part § of the Schedule.
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17.
t7.1

17.2

17.3

17.4

12.5

USE OF PREMISES

Summit shall provide or procure there 13 provided 1o Serce and its Permitted Sub-contractors
such non-exclusive access to the Trost's Facilities and/or the Site as may be necessary 1o
enable them to fuifil their obligations under this Agreement but not otherwise and subject as
provided in Provision 9.2, Serco acknowledges it has been involved in the negotiation of the
Liaison Procedures and the DBFO Contracts and that the access rights and the limitations set
out therein are acceptable to it and further acknowledges that the Trust may restrict or deny
Serco and its Permitted Sub-contractors access 1o the Site or any part(s) thereof, from time to

time, in accordance with the Liaison Procedures,

Sercor shall, and shall procure that its Permitted Sub-contractors shall, at 2ll times comply
with the instructions and regulations of the Trust and the reasonable instructions and
regulations of Summit (provided these do not conflict with the instructions and regulations of
the Trust with. which Serco is obliged to comply} while present ai the Hospitai andfor the Site
including, without Jimitation, all such regulations, conditions or Applicabie Laws az Summit
is obliged to comply with under the DBFO Contracts.

Serco shall co-operate reasonably with Summit, its etnployees, agents, contractors and sub-
contractors and any person authorised by Summit to be on the Site or at the Hospatal and with
the Trust’s employees, agents, contractors and sub-contracters and shall exercise its rights of
access under Clause 17.1 so that no inconvenience or disruption is caused te¢ Summit or the
Trust or persons for whom they are responsible in terms of this Agrc.ement or the DBFO
Contracts respectively but nothing shall require Serco to act in a2 manner which would
prevent, impede or interfere with the proper delivery of the Services by Serco or a Permitted

Sub-conptracior.

Subject to Clause 22,2 and Part 3 of the Schedule, loss of or damage to any goods, materials
or equipment provided by Serco in the course of the performance of its obligations under this
Agreement and any other goods, materials or equipment owned by Serco or for which Serco
is responsible shali be at the sole risk of Serce. Serco shall be responsible for the security of
all Rélated Materials and any other goods and equipment belonging to Serco and its

Permitted Sub-contractors relating to the provision of the Services.

Serco, undertakes to take good care of the accommeodation, fumnishings, fixtores, equipment

and other materials made availabie by Summit and the Trust 1 Serco for its performance of
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17.6

18.
18.1

the Services. Within 30 days following the OCperational Date. Serco shall prepare an
inventory and schedule of the condition of all furniture, fixtures, sguipment and other
materials provided to Serco by Summit and/or the Trust for the provision of the Services,
such inventory and schedule of condition to be subject 1o Summit approval, acting
reasonably. Serco shall maintain and update the inventory on an annual basis provided 11 has
received all necessary information from Summit to enable it 1o do so.  Serco shall
compensate Summit for any uninsured loss of or damage to any such furniture, fixtures,

equipment or materials {fair wear and 12ar excluded).

Serco shall advise Summit and #s sub-contractors from time to time of its propesed Planned
Preventative  Maintenance andfor Satrory and Mandatory Inspection apd  Testing
programmes and both parties shall co-operate regarding programming this so far as

reasonably practicable not to impact on their own individual access requirements and those

- of the Trust and Summit’s other sub-contractors but, subject always to the requirements of

the Liaison Procedures,

TERMINATION
Summit Termination Rights
Subject to Clavse 18.7, if:-

18.1.1 any act of insolvency occurs in respect of Serco or the Guarantor (in the case of an
act of insolvency in respect of Serco specified in Clauses 18.1.1.3, 18.1.1.4 and
18.1.1.5 only where the event has a material adverse effect on Serco’s ability to
perform any of its materjal obligations under this Agreement) and for the purposes of

this Clause 18.1.1 “act of insolvency” means:-

18.1.1.1 a receiver, administrator, administrative receiver or liquidator being
appointed and not being withdrawn, set aside or discharged within 20
Business Days over all or a material part of the assets of Serco or the
Guarantor other then a solvent liquidation in terms which have been
expressly and previously approved by Summit in writing (acting

reasonably); or

. 18.1.1.2  a petition being presented or 8 resolution being passed for the making of

an administration order in respect of Serco or the Guarantor unless a
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1E.11S
18.1.0.4
18.1.1.5

resolution is passed not to proceed with the proposed coorse of action or
such petition is not granted or i5 withdrawn, set aside or discharged in

each case within 20 Bosiness Days; or

any armangemeant or composition with or for the benefit of its creditors
{including any voluntary armangements as defined in the Insolvency Act
1986) being entered into by or in relation to Serco or the Guarantor other
than in the course of a solvent corporate restructuring the terms of which
have been expressly and previously approved by Summit in writing

{acting reascnably), or

any encumbrancer taking possession of or being appointed over, or any
diligence (other than to found jurisdiction or on the dependence of an
action), distress, arrestment, execution or other similar process being
ievied or enforced and, in any such case, not being withdrawn. set aside or
discharged within 20 Business Days on all ar any part of the assets of
Serco or the Guarantor in any such case in respect of an amovnt exceeding

£75,000; or

Serco or the Guarantor ¢easing to carry on business, or being or becoming
unabie to pay its debts as they fall due within the meaning of Section
123{1 Xe) of the insolvency Act 1986 except and for so long #s Serco
provides 1o Summit evidence ta Summit’s reasonable satisfaction that
Serco or the Guarantor is in the course of negotiation with its financiers
with a view to re-scheduling or re-financing its debts or resolving the
issue in gquestion and Summit is satisfied {acting reasonably) that stich
refinancing, restructuring or other resciution is likely to succeed within a

reasonable time thereafter:

18.1.2 Serco commits a Material Breach (not otherwise listed in this Clause 1X.1) of this

© Agreement, a Material Breach for this purpose being a materizl and substantial

breach of any of the terms of this Agresment in respect of which a Service Penalty

Point is not and could not have been awarded but which has a material adverse effect

. on the carrying out, by the Trust, of clinical activities from the Site or where such

breach has or will have a materially adverse effect on Summit (including without
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limitation such a breach which would constitute an event of default under the Finance

Facilities Agreement} and in respect of which:-

18.1.2.1 potice is given by Summit to Serco within 120 davs of Summit becoming
aware of the breach giving reascnable details of the manter complained of:

and

{a) if capable of remedy, Serco has not commenced and thersafier
completed remethal action within a teasonable period from the date
of receipt of the notice from Summit which period shail be specified

in the notice; or

() if iremediable, S¢rco has not compensated Summit (in terms which
ar¢ reasonably satisfactory to Summit) for the loss or damage it shall
have incurred as a consequence of such breach within a reasonable
period from the date of receipt of the notice from Summit which

period shall be specified in such notice; and

18.1.2.2 the issue of whether a Material Breach has occurred and/or whether the
remedy pericd given 1o Serco is reasonable has (in the case of any

dispute) first been resolved by the Dispute Resolution Procedure,

18.1.3 sufficient Service Penalty Points are awarded to Serca in any peniod of twelve
months such that Summit shall be entitied to terminate this Agreement pursuant 5o
Clause 18.10;

[8.14 the Serco Residual Cap is redoced to less than £1,500,000 (Indexed from 1 April
1996);

18.1.5 the Service Score is less than 830% for any Service for any two consecutive months
' but disregarding for these purposes any failures agreed or determined as having been
caused by any default of Summit or any persen for whom Summit is responsible in

terms of this Agresment;

}8.1.6 Serco’s right to provide more than one of the Services terminates under Claose 18.9;
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18.2

[8.1.7 there is a fundamentai breach by Serco of the terms of this Agreement including

abandonment;
i8.1.8 the Guaraniee ceases to be in full force and effect;

then, whilst any such termination event (specified in Clauses 15.1.1 to 18.1.8) is subsisting in
any such case, withowt prejudice (o any of its other rights or remedies, Summit may within
six months of the happening of such event (or such longer period as may be agreed) at i1s

discretion-

{a} terminale this Agreement by notice in writing having immediate effect or on such
notice (not exceeding three months) as it may at its option determine and the terms of
Clauses 19 and 20 {and any other provisions of this Agreement as to righis and

obligations on termination) shall apply; or
{b) serve notice of default on Serco requining Serco at Summit's option either:-

(i) o rectify oF remedy the breachies) referred to in that notice of default
continuing at the date of service of the notice within 30 days of that notice
{or such Jonger period as Summit (acting reasonably) may agree in writing is

reasonable in the circumstances prevailing at the reievant time); or

(i) within 14 days of that notice to put forward a reascnable programme 1o
rectify or remedy the breachies) continving at the date of service of the
notice, that programme to be in writing and specify the proposed
rectification or remedy In reasonable detail and the latest date by which it is
proposed that that rectification or remedy shall be completed, in which case

the terms of Clause 18.2 shall apply.

Where Serco puts forward a programme following notice under Clause 18.1(bXii), Summit
shall have 28 days in which 1o notify Serco in writing that it does not accept that programme
ag reasonable, failing which Summit shall be deemed to have accepted that programme.
Where Summit notifies Serco that it does not accept that programme, the parties shail

endeavour in the following seven days to agree any necessary amendmants to the programme
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183

13.4

pw torward, Inthe absence of agreement in that seven day period, the guestion whether the
programme is reascnable may be referred by either party to the Dispute Resolution
Procedure, and the Expert shall either accept Serco’s programme as reasonable or suhstiture
such programme as he believes to be reasonable having regard to the representations of both

parties,
[f:-

18.3.1 the breach{es) specified in a notice of default served under Clanse 18.1{b) is or are

" not rectified or remedied:-

18.3.).1 before the expiry of the period referred to in Clause 18.1{bY1) (if
applicahle); or

18.3.1.2 where Serco puts forward a programme pursuzant to Clause 13.1(b)ii)
which has been either accepted by Summit or determined by the Drispute
Resolution Procedure to be reasonable, in accordance wiath that
programene or such other programme as is agreed or determined pursuant
to Clause 18.2, (unless due to Force Majeure or Suspension Event in
which case the programme shall be extended by a period which is
reasonable having regard to the period duriné which the Force Majeure or

Suspension Event subsisted),

1822 then Summit may terminate this Agreement by notice in writing having immediate
effect or on such notice (not exceeding three months) as it may at its option
determine and the terms of Clauzes !9 and 20 {and any other provisions of this

Agreement as to rights and cbligations on termination} shall apply.

Without prejudice to the rights of Summit under this Clavse 18 if the Trust serves notice of
default on Summit under Clause 22.1(b) of the Project Agreement and that default is due to a
breach by Serco of its obligations hereunder then Serco shall, at its own cost, either remedy
the breaches referred 10 in that notice within such period as the Trust may require or co-
operate with Summit and provide to Sommit such information and proposals as it may
request within such time as it may require to enable Summit to put forward a programme to

remedy the breaches as required in terms of Clavses 22.1{b)ii) and 22.2 of the Project
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13.5

Agreement and/or agree any amendments 1o the programme with the Trust and Serco shall

further comply with the 1erms of any programme azgreed or determined in accordance with

Clanse 22.2 of the Project Agreement. Summit witl not agree to any such programome or

amend any such programme without the prior written consent of Serco, nol o be

unreasonably withheld or delaved.

Serco Termination Righis

Subject to Clanse 18.7, ifi-

18.5.1 there are sums due and pavable under this Agreement by Summit 1o Serco {which

sums are not in dispuie) which sums have not been paid within 30 days following

receipt by Summit of written notice of non-payment from Serco and provided that

Serco shail also have served 2 second written notice of non-payment specifying the

intention 1o terminate this Agreement which second written notice may not be served

prior o the 20th day following service of the written notice of non-payment referred

1o above and the amount of such sums equals or exceeds:-

18.5.1.]

18512

18.5.1.3

in the case of sums which are referable to amounts which Suvmmit is
entitled to recover from the Trust under the DBFC Contracts, and which
have not been recovered by Summit from the Trust, £100,000 Indexed

from Financial Close (exclusive of VAT), ot

in the case of sums which zre referable to amounts which Summit is
entitled to recover from the Trust under the DBFO Contracts and which
have been recovered by Summit from the Trust, £5,000 Indexed from

Financial Close {exclusive of VATY);, or

in the case of sums which are not referzble to amounts which Summit is
entitled to recover from the Trust under the DBFO Contracts, £5,000

Indexed from Financial Close {exclusive of VAT);

and provided that in circumstances where the Trust has become entitled to terminate

the DBFO Contracts pursvam to Clause 22_1.1 of the Project Apreement {act of

mmsolvency) the 30 day pericd referred to in Clause 18.5.1 above shall be deemed to

be 2 7 day pericd, and Serco shall not be required to serve a second written notice;
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18.6

18.7

18.2

185

18.5.2 control (as defined in Sechion 416 of the Income and Corporation Taxes Act |988) of
Summit becomes vested in a person whe is, ¢r persons acting in concert amongst
whom 15, a direct competiter of Serco {and provided that. in the event of any
lermination of this Agreement in such circumstances no compensation, damages or
other payment of whatsoever nature shail be paid to Serco (without prejudice to
Clanse 19.8))

then, whilst any such Termination Event (specified in Clauses 18.5.1 or 18.5.2) s subsisting
in any such case, withoot prejudice to any of its other rights or remedies, Serco may within
six_months of the happening of such event (or such longer period as may be agreed)
terminate this Agreement by notice in writing having immediate effect or on such notice (not
exceeding three months) as it may at its option determine {but provided that in the event of
any termination pursuant 1o Clause 15.5.2 not less than 6 months notice shall be given) and
the terms of Clauses 19 and 20 and any other provisions of this Agresment as to rights and
ubligations on termination shall apply.

Summit and Serco’s rights under this Clause 18 are in addition and without prejudice to any
other rights or remedies Summit or Serco may have, including without limitation but subject
to the provisions of Clause 23 any claim for the amount of any loss or damage suffered by
Summit or Serco on account of the acts or omissions of Serco or Summit, as the case may be
whether pursuant to any guarantee given in accordance with the terms of this Agreetnent or

otherwise, but subject always as provided in this Agreement.

Summit and Serco acknowiedpe that their rights of termination are subject 1o the terms of the
Services Direct Agreement and any exercise by the Trust or Finangiers of their rights under

any such direct agreement.

Summit and Serce confimm that they have no rights to terminate this Agreement save as set

out i Clause 6.2, in this Clause 18 and in Clause 21.5.

Termination of individual Services

18.9.1 If the Trust terminates the provision by Summit of any one or more Services under
. the DBFO Contracts {whether under Provisien 15, Provision 17, under the Change

Provisions or otherwise) then that Service or Services shal[ thereupon immediately
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18.9.2

cease 1o be provided by Serco under this Agreement, Serco shall cease to be entitled
te payment for that Service or Services under Part 2 of the Schedule and the

provisioms of Clause 15.6 shall apply.

If, in respect of any Service, 90 or more Service Penalty Points are accumulated in
any pericd of 12 consecutive months, Summit will be entitled by written notice to
Serco given within three months thereafter to terminate the provision by Serco of
that Service under this Agreement and, if any such notice is given, Serco shall cease

to provide that Service vnder this Agreement from the date specified in such notice,

" Serco shall cease to be entitied 10 payment for that Service under Pan 2 of the

18.9.2

Schedule and the provisions of Clause 19.6 shall apply.

Without prejudice to Clause 18.1.2, Summit may terminate the provision of any one
of the Services by notice in weiting to Serco within four months of the happening of
such event if Serco commits a material breach {not otherwise listed in this Clause
18.9% of j1s abligations in respect of that Service under this Agreement, a material
breach for this purpose being a material and substantial breach of the terms of this
Agreement in relation to that Service which is not dealt with and cannot be dealt with
by the award of Service Penalty Points but which has a materiai adverse sffect on the
carTrying out, by the Trust, of clinical activities from the Site or where such breach

has or will have a materially adverse effect on Summit and in respeet of which:-

13.9.3.1  notice is given by Summit to Serco within 120 days of becoming aware of

the breach giving reasonable details of the marter complained of; and

() if capable of remedy Serco has not commenced and thereafier
completed remedizl action within a reasonable peried from the
date of receipt of the notice from Summit as specified in the

notice; or

{ii) if iremediable Serco has not compensated Summit {in terms
which are reasonably satisfactory to Summit) for the loss or
damage it shall have incurved as a consequence of such breach
within a reasonable period from the date of receipt of the notice

from Summit as specified in the notice; and
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18932 the issue of whether 2 material breach has cccurred and/or whether the
remedy period given to Serco s reasonable has (in the case of any

dispue) first been resclved by the Dispute Resolution Procedure,

18.16 Termination of Agreement by reference to Penalty Points

15,
191

19.2

18.3

Subject to Clavse 18.7, if there are accumulated in respect of Serco in any period of twelve
consecutive months a number of Service Penalty Points which equals or exceeds the Summit
Threshold Points {see Provision 15.8 of the General Provisions} then Summit will be entitled

pursuant 1o and subject to Clause 18.] to terminate this Agreement.

CONSEQUENCES OF EARLY TERMINATION/EXPIRY

In the event of this Agreement terminating or expiring in either case on any early termination
of the DBFO Contracts, Serco shall observe, perform and comply with, and procure that its
Permitted Sub-contractors observe, perform and comply with, the provisions of Clanses
23.1,1 and 23.}1.4 {other than Clause 23.1.4(e)} of the Project Agreemient 5o the extent they
relate to the Services and the performance of Serco’s obligations hereunder at such time or
tirmes and i such manner as to ensure compliance by Summit with the provisions of those

Clauses,

On any expiry of this Agreement at the end of the Term, Serco shail provide such assistance
as the Trust may require, in accordance with Clause 25.5.3 of the Prﬁject Agreement, to
ensure an orderly transfer of responsibility for the provision of the Services or equivalent

services 1o be provided by the Trust or a new service provider thereafter.

On any early termination or on the expiry of this Agreement without any early termination of
the DBFO Contracts;-

19.3.1 Serco shall deliver to Summit all documents and data in the possession or control of
Serco which relate to the performance, monitoring, managerment and reporting of the

©  Services and its obligations hereunder {and which shail at the reguest of Summit be
delivered in electronic file format or other electronic media to the extent such
documents and data exist in such mediom), excluding Proprietary Information of

. Serco, but including all documents, manuals, certificates, drawings, log books and
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19.3.2

19.3.3

ather such items made available by the Contracior in relation to the Hospital and held

by Serco for the purpose of the Estates Maintenance Service;

the responsibility for the provision of the Services shall be transferred from Serco
and shall vest in Summit or its nominge and Serco shall have no further right or

abligation 1o provide the Services;

Summit may, a1 i1s option, require Serco or its Permitted Sub-contractors o transfer

to Summit or its nomines any materials or equipment relating to the provision of the

 Services at a price o be agreed and, in default of agreement, at their market value, as

19.3.4

i%.3.5

19.3.6

independently valued and on the basis that Serco warrants that it has good titie 1
such materials and equipment save that Transferring Related Materials will ransfer
at ne cost and, save where such termination is caused by Serco breach, Serco may at
its option require Summut {or the incoming service provider) to acquirg such
equipment and materials at 2 price to be agreed or at their market value provided that
such items are not redundant or obsolete, sxcessive in quantity and in reasonable

condition and suitable and required for performance of the Services;

Serco wil) ensure that there is removed from the Site zll materials and equipment
belenging to Serco or its Perminted Sub-contractors which are not 1o be acquired by
Summit or s nominee onder Clause 1%.3.3 and will, and will ensure that it

Permitted Sub-contractors and their employees, vacate the Site;

Serco shall do all such other reasonable acts or things necessary to accomplish a

smooth transition of the management of the Services to the new service provider;

save as required or permitted in terms of Clause 19.3.1, each party shali, within thirty
days of such expiry or early termination, return 2ll documentation, statements and
other materials (and all copies) supplied under or in connection with Serco’s
performance of the Services which contains Confidential Information of the other
party or the Trust {or its sub-contractors) and, if requested, either party shall certify
in writing to the other thar it has fully complied in al] respects with this provision

after the return of such decumentation;
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15.4

19.5

19.6

1%.3.7 if Summit 50 elects any contract eniered into by Serco in respect of this Agreement
shall e novated or assigned t0 Summit or such other person as Summit may elect
with effeci from the expiry or termination of this Agreement and upen such eiection
Serco shall take all necessary steps and execute such documents as and when
necessary to give effect 1o such novation or assignation ¢ Summait or such other
person and Serco shall indemnify Summit or such other person in respect of any

liability arising from any breach of contract prior to such novation or assignation,

Iz order 1o facilitare the requirements of Clavse 19.3.7 Serco undertakes to Summit that with
effect Trom the date hereof. it will ensare that any contract it enters with any Permitted Sub-

contracior:

19.4.1 will contain an undertaking by the party or parties contracting with Serco to novate
or assign the benefit and burden of any such contract to Summit {or as it may direct)
if 50 requested by Serco (and in this respect, Serco shall only make such request 1o
any such contracting party if so requested by Summit) immediately prior to the

expiry or termination of this Agreement,

1942 will not contain any terrns which would have the effect of depriving Summit (or its
nominee) of all or 2 substantial part of the benefit of any such novated or assigned
contract or of imposing on it obligations which are more onerous than those imposed

on Serco,

On the expiry or termination of this Agreement, Serco shall indemnify Summit (and/or, at its
direction, the Trost) on demand and hold them harmless in relation to all iosses, actions,
claims, demands, tosts, charges and expenses arising out of any action or claim by any
person in relation 1o the termination of its contract with Serco or a Permitted Sub-contractor
as a result of the expity or termination of this Agreement save where the termination of this

Agreement is otherwise than due to Serco default.

Sercd shall, at no cost to Summit, provide such assistance and comply with such timetable as
the Trust may require, or as Summit may reascnably require, for the purpose of ensuring an
orderly transfer of responsibility for provision of a Service vpon the transfer of responsibility

for a particular Service from Summit under Provision 17 or Serco under Clause 15.9, as the
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19.7

138

19.9

case may be, or the delenon of 2 Service under the Change Frovisions., Such assistance mayv

inciude, (without limitation) so far as permitted by law:-

19.6.1 delwvery of documents and datz in the possession or control of Serco which relate 10
performance, monitoring, managemens and reporting of that Service {and which shalj
at the request of Summit be delivered in elestronic file format ot other electronic
media 1o the extent such docements and data exist in such foermat} but excluding
Proprietary Information of Serco provided that Summit shall permit Serco, ns agents
and representatives reasonable access 10 such documents subsequent o such transfer,

© where in the possession or under the contral of the Trust, to the exient such access is

made available by the Trust;

19.6.2 delivery of data relating io the terms and conditions of employment and employment
records of those of Serco’s employees who may be affected by the Employmem
Reguiations and/or the Directive upon any transfer of respensibility for the provision
of a Service;

19.6.3 the transfer of any materials or equipment relating to the provision of that Service at
& price to be agreed or, failing agreement, at their market valve as independently
valued or otherwise the removal of such materials and equipment from the Site (save

that Transferring Related Materials will transfer at no cost).

Serco undertakes that 11 shall not knowingly do or omit to do anything which may be
reasonably likely to adversely affect the ability of the Trust or Summit ¥o ensure an orderly

transfer of responsibility for provision of a Service or the Services,

Termination of this Agreement shall not affect any rights and obligations under this
Agreement in relation to antecedent breach as at the date of termination or which are
expressed to survive the termination of this Agreement and shall not affect this Clause 19 or
Clauses 10.1.2, 10017, 14, 15.8, 20 and 23, which shall remazin iv full force and effect.

Where, following termination of this Agreement, compensation may be recoverable pursuant
to Clause 24 of the Project Agreement, Serco shall provide to Summit such information as
Summit may reasonably request to enable it to caloulate the amount of any compensation so

recoverable,
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19.10

20.
20,1

20.2

20.3

If Summit proposes 1o terminate this Agreement pursuant to Clause 158.1. Summit shall,
having regard {acting reasonably) to the urgency with which it requires to substiule Serco
with a new Approved Service Provider taking account, for these purposes, the level of the
Serco Residuzl Cap and the extent and speed at which it may be reducing, undenake either a
market testing exercise on the same terms as described in Provision 12 of the General
Provisicns (but withoul inviting Serco to retender) or a different bona fide competitive
tendering exercise. If the contractual terms on which such tender is based taken as a whole
are more onercus than those to which Serce is subject under this Agreement, then 1o the
extent’ Summit incurs additional costs as a result of such more onerous terms. the sums

recoverable under Clauwse 23.4 shall be reduced 1o that exient..

COMPENSATION
Save as otherwise expressly provided in thas Clause 20, Serco shall not be entitled to any
compensation, damages or any other payment of whatscever natire on €xpiry or termination

{for whatever reason) of this Agreement bt without prejudice to the provisions of Part 5 of
the Scheduie and to Clause 19.8.

if this Agresment is terminated prior to Contractual Practicai Completion, other than in terms
of Clauses 8.1, 18.3, 18.5.2, 18.10 or 21.5 or termination of the DBFC Contracts as a result
of or in connection with any breach of this Agreement by Serco or any act or omission of
Serco or any person for whom Serco is responsible in terms of this hgreement, then Serco
shall be entitled to compensanion a5 a result of such termination equal to the aggregate of (i)
all amounts (if any) owing or accrugd to Serco under this Agreement up to the date of
termination and (i1} Serca’s imecoverable reasonable costs arising from the tendering,
negotiation and entering into of this Agreement to the extent not already reimbursed by
Summit andfor the Promoters less (iii) any prepayments received by Serco which relate to the
period after the date of termination or payment deductions accrued but not yet incurred up (o

the date of temmination.
1f this Agreement:-

20.3.1 s terminated by Serco pursuant to Clapse 18.5.1; or
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20.4

20.5

20.6

20.3.2 terminates under Clause 6.2, other than as a rezult of or in connection with (i) breach
of this Agreement by Serco or any act or omission of Serco or any person for whom
it is responsible in terms of this Agreement, or (i) termination of the DBFO

Contracts under Clause 267 or 26.8 of the Project Agreement;

in either case on or after Contractual Practical Completion then Summit shall pay to Serco
the Serco Compensation Amount calculated in accordance with and as provided in Section A

of Part 5 of the Schedule.
1f this' Agreement:-
2¢-4.1 s terrminated pursuant to Clause 21.5 (Force Majeure);, or

20.4.2 terminates under Clause 6.2 25 a result of rermination of the DBFO Contracts under

Clause 26.7 or 26.8 of the Project Agreement;

in either case on or after Contractual Practical Completion then Summit shall pay 1o Serco
the Serco Comnpensation Amount calculated in accordance with and as provided in Section B

of Fart 5 of the Scheduie,

Amounts payable under this Clause 20 shall be pavable by Summit within forty days of
agreement or detemmination of the applicable sum or in circumstances where there is no
termination of the DBFO Contracts, afier 20 Business Days after the date of termination of
this Agreement or the date of agreement or determination of the applicable sum, whichever is

the iater.

Where termination of this Agreement cecurs as a result of or contempoeraneously with the
DBFO Contracts, Serco shall not be entitled 1o receive in respect of the amounts payable to it
pursuant to this Clause 20 any amcunts greater than those which Sommit is entitled to
recaver from the Trost and which are referable to the payviments due o Serco under this
Clause 20 pursuant to Clause 24 of and Schedute 10 to the Project Agreement (as agreed or
determined thereunder) (but without prejudice to Serco's right to purswve claims for any

reduction or shortfall divectly against the Trust pursuant to Clause 22.6 as applicable).
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20.8

209

21..
21.1

21.2

21.3

The finzl date Ior payment of any sum which becomes due pursuant to this Clause 20 shall be

as sel out 1n Clause 2005 above.

Within five days afer the date upon which payment becomes doe pursuant 1o this Clause 20
(ot would have become due if 5erco had carried out its obligations under this Agreement and
no se1-off or abatement was permitied by reference to any sum claimed to be due under one
or more other contracts [but without prejudice to any other provision of this Agreement)}
Summit shall pravide a notice specifying the amount if any of the payment made or proposed

to be made and the basts upon which such amount bas been calculated.

The payments made pursuant to Clagses 20.2, 20.3 and 20.4 are in full and fina! settlement of
any liability of Summit for the acts, omissions or events which are the grounds of
termination and Serco shall not be entitled to any other compensation, damages or payment

of whatsoever nature in respect of such but without prejudics 1o Clause 19.8.

FORCE MAJEURE/SUSPENSION EVENTS

Neither party shall be in breach of an obligation under this Agreement 1o the exient it is
unable 1o perform or is delayed in performing that obligation in whale or in part by reason of
Force Majeure or a Suspension Event {or the conzequences thereof} provided that Serco shal)
only be relieved of liability to the extent that Snmmit is entitled 1o be relieved from liability
under the Project Agreement in relation to the provision of the Services. Serco shall be
enbitled 10 any extension of time for performance as is granted o Summmint under the DBEC
Contracts in respect of any obligalion under the DBFO Contracts delegated to Serco under
this Agreement,

1{ either party shal! seek to rely on this Clawse 21, it shall as soon as reasonably practicable .
give notice to the other with all available particulars of the act ot mattet claimed as a Force
Majeure event or & Sospension Event. The party so affected shall take all reasonable steps to
remedy or mitigate the failure 10 perform and keep the other party informed of the steps so
being taken.

If a Force Majeure or a Suspension Event occurs then payment will be dealt with under

paragraph 7 of Part 2 of the Schedule,
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If Serce 15 unable as a result of the event of Force Majeure or the Suspension Event, to
provide any of the Services, Summit may at its own cast obtain the affected Services from
any third party unti} Serco resumes the provision of the affected Services. Serco shall give
such assistance and information to that third party which is reasonably necessary to enable
that third party to provide the affected Services {and shall procure ke co-operation from
egach Permitted Sub-Contracior) but neither Serco nor its Permitied Sub-Contractors shall in
so doing be obliged 10 reveal any commercially sensitive information or make available any

Progrietary information.

If eitlier party is unable to perform 2!l or any material part of its obligations under this
Agreemeni as a consequence of Force Majeure for a continuous period in excess of nine
maonths, either party may, following consaliation with & view to resclving the matter for a
period of not less than 60 days, terminate this Agreement by giving one month’s prior notice

in writing and the compensation provisions in Clause 20 shall apply.

INDEMINITIES

Serco shall indemnify Summit and/er, (a1 Summit's dirsction,) any person for whom Summit
is responsibie o terms of this Agreement or the Trust or any person for whom the Trust is
responsible in terms of the DBFO Contracts on demand and hold them harmless against all
costs, damages, fosses, claims, demands, expenses and liabilities {including reasonable legal

and other professional expenses) incurred by them:-

22.1.1 as a direct result of any claim for or in respect of the death or personal injury of any
person employed or engaged by Summit or any person for whom Summit is
responsible in terms of this Agreement or the Trust or any person for whon the Trust
is responsible in terms of the DBFO Contracts or any other person in each case if and
1o the extent that il is cavsed by Serco or any person for whom Seree is responsible

in terms of this Agreement;

22.1.2 in repairing or teinstaling or replacing any assets owned by or in the possessfon of
Summit ot any person for whom Summit is responsible in terms of this Agreement or
the Trust or any person for whom the Trust is responsible in terms of the DBFQ
Contracts which have been lost or damaged if and to the extent that such Joss or
. damage has been caused by Serco or any person for whom Serce is responsible in

teyms of this Agreement;
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22.1.4

2215

22.1.6

2217

as a dwrect result of any Prosecution against Summit or any person for whom Semmin
is responsible in terms of this Agreement or the Trust or any person for whom the
Trust is responsible in terms of the DBFO Contracts brought against them as a result

of the breach or non-perforsnance of any obligations of Serco under this Agreement:

in respect of any increase in insurance premiums of policy excesses as a vesult of any
claims made on aceount of any matter for which Serco is responsible under the

indemnities in this Clause 22.1;

as a result of any damages or compensation payable to any workmen or other person
in the employment of Serco or any person for whom it is responsible in terms of this

Agreement;

as a resnit of a breach by Serco or any person for whom it 15 responsible in terms of
this Agreement of its obligations under this Agreement including, bot not limited to
any costs, losses and liabilities suffered by Summit under or in connection with the
Project Decuments, including (without limitation) any reduction or deductions of
sums payable to Summit by the Trust pursuant to the DBFO Contracts, any increass
in the amcunts payable by Sommit under the Finance Facilities Agfeements
imcluding for these purposes the inter-company loan agreement between Summit and
the Subsidiary and any cosis, lpsses or expenses arising as a result of the acceleration

of Financial Indebtedness; and

as set out in Clauses 3.10, 4.2, 1023, 10,17, 15.6, 19.5, 234, and Part § of the
Schedule;

provided always that:

{2)

(b)

Sercoe will not be obliged to pay more than once for the same costs, loss or damags;

in the event that any costs, loss or damage are incurred by any person for whom

Summit is responsible under this Agreement or the Trust or any person for whom the

. Trust is responsible in terms of the DBFO Contracts which is recoverable under any

indemnity i or referred to in this Clanse 22.1, then Summit shall gither be entitled to
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recover those costs or that loss or damnage from Serco hereunder on behaifl of and as
agent for that person or shali direct Serco to, in which case Serco shall. indemnify

the relevamt person directly in respect of those costs or that loss or damage.

Subject to Clause 22.3, Summit shall indemnify Serco {or, at the direction of Serco, its

Permitted Sub-contractors) on demand and hold them barmiess against 21} costs. damages,

losses,

claims, demands, expenses and Habilities (including reasonable legal and other

professional expenses) incurred by then:-

22T

2222

2223

2224

2225

2226

as a divect result of any claim for or in respect of the death or personal injury of any
person emploved or engaged by Serco or its Permitied Sub-contractors or any
patients or visitors to the Hospital or any other person if and to the extent that it is
caused by Summil or any person for whom Summiit is responsible in terms of this
Agreement or the Trust or any person for whom the Trust is responsible in terms of
the DBFQ Contracts,

I Tepairing or reinstating or replacing any assets which zre owned by or in the
possession of Serco or its Permitted Sub-contractors which have been lost or
damaged if and 1o the extent that such loss or damage has been cavsed by Summin or
any person for whom Summit is responsible in terms of this Agreement or the Trust

or any persen for whom the Trust is responsible in terms of the DBFQ Contracts;

as a direct resvit of any Frosecution brought against Serco or any Permitted Sub-
contractor a5 a resulf of the breach ar nen-performance of Summit’s obligations
under this Agreement or the Trust’s gbligations under the DBFO Contracts;

a5 a result of the breach or non-observance by the Trust or any persons for whom it is

responsible in terms of the DBFO Contracts of any of its obligations under the
DBFO Coniracts;

as a result of 2 breach by Summit or any persen for whom it is responsible in terms

of this Agreement of its obligations under this Agreement; and

as set ont in Clauses 12.5, 15.7 and paragraph 3 of Part § of the Schedule;
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provided always that:-

(a)

(b)

(c}

{d) -

Serco shall, 10 the extent that any such matter arises where Summit is liabie 1o
indemnify Serco or any of its Permitted Sub-contractors in 1erms of Clauses 2321,
22.2.2 or 22.2.3 claim under the relevant insorance policy {or policies) effected and
maintained by Summit or Serco in terms of Part 3 of the Schedule and use ali
reasomable endeavours to pursue such claims and, to the extent that such recovery is
made, Summit’s liabilicy under this Clause 22.2 shall be reduced accordingly or 1o

the extent Summit has already indemnified Serco or its Permitied Sub-contractors.

" Serco shall reimburse such amounts to Summit not to exceed the amount paid by

Summit provided that Summit shall be obliged to indemnify Serco for al] reasonable
costs incurred in connection with making svch claims but without prejudice to
Serco’s rights under this Clause 22.2 to the extent that no recovery is made under

soch insurance {inchuding to the extent of any policy excesses);

Summit shall not be obliged to pay more than once for the same costs, loss or

damage;

in the event that any costs, loss or damage are incurred by any Permitted Sub-
contractor which are recoverable under any indemnity in or referred to in this Clause
22.2, 1hen Serco shall either be entitled to recover that loss or damage from Summit
hereunder on behalf of and as agent for such Permitied Suh-cﬂnt-racmr or shall direct
Summit 10, in which case Summit shall, indemnify the Permitted Sub-contractor

directly in respect of those costs or that loss or damage;

in the case of Clause 22.2.4 the liability of Summit skall be limited to the additional
costs reasonably and properly incurred by Serco and its Permitted Sub-Contractors in

the performance of S&rco's obligations onder this Agreement.

To the extent that apy liability or obligation of Summit whether under Clause 22.2 or

otherwise arising pursuant to this Agreement relates to any act or omission or default of the

Trust or any person for whom the Trust is responsible in terms of the DBFO Contracts or any

act or omission or defaelt of a sub-contractor of Summit {other than Serco), including,

without limitation, the Approved Service Provider providing the Equipment Services and/or

the Contractor, Serco shall be entitied to recover from Summit {under any indemnity set out
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or referred o in Clause 22.2 or otherwise as a result of any claim arising pursuani 1o this
Agreement} only to the extent of and ne more than the Recovery Amount. In this Clause
22.3, the “Recovery Amoonnt” means the amount (net of any costs of recovery properly
incurred which have not been recovered by Summit from the Trust or such sub-contractor. or
Serco, provided that for these purposes. costs incumed at Serco’s dirsction or in complying
with Serco’s directions shall be deemed to have been properly incurred) which Summit is
entitled to recover under and in eccordance with the DBFO Contracts or the relgvant sub-
contraet (as agreed or determined thereunder), as the case may be, in respect of the event or
circumstances giving rise to Summit’s obligation to indemnify Serco under this Agreement
or any claim by Serco against Summit hereunder. Summit may satisfy any of the indemnities
set out of referred to in Clause 22.2 by procuring that another person indemnifies Serco
directly in respect of any such claim. The conduct of any proceedings by or on behaif of
Summit against the Trust or any such sub-contractor as referred to above shail be carried owt

in accordance with Clause 22.6 below.

Where either party makes a claim under any indemnity set out or referred 1o in this Clause
22, that party shai! take all reasonable steps to avoid or mitigate the costs, loss and/or damage

i respect of which such claim is made,

Subject to Clauses 22.3 and 22,6, if any claim is made or action brought against either party
(“the Indemnified™) by any third party arising ot of the matters indemnified under this
Clause 22, the other party (“the Indemnifier™) shall be promptly nutiﬁeﬂ thereof and may at
its own expense conduct all negotiations for the settlement thereof and any litigation or other
proceedings that may arise therefrom. The Indemnified shall not, unless and unnil the
Indemnifier has failed within & reasonable period in the circumstances to take over the
conduct of the negotiations, Jitigation or other proceedings, make any settlement of or
admission in respect of such claim or action. The Indemmifier shalt be responsible for all
¢osls associated with the conduct of such negotiations, litigation or other procesdings and
shail further indemnify the Indemnified from and against ali costs, habilities and expenses
which may be suffered or incurred by the Indemnified in respect thereof. The Indemnifier
shall Keep the Indemnified fully informed of the conduct of all negotiations, litigation or
other proceedings and the Indemnified shail provide all reasonable assistance, at the cost of
the lndemnifier (but ex¢luding the costs of reasonable management time}, to the Indemnifier
for the purpose of contesting such claim or action and in connection with such negotiations,

hitigation or other proceedings. Serco agress that Summit may further pass the conduct of
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any such claims or actions 1o #s Approved Service Providers, Permifted Sub-contraciors. the

Contractor or the Trust in which case, subyect as aforesaid, Serco shall provide all reasonable

assistance 1o such Approved Service Providers. Permitted Sub-contractors, the Contractor or

the Trust in accordance with this Clause.

In circumstances where Serco’s entitlement to vecover from Summit under any indemmity or

ctherwise pursuant to this Agreement is limited in terms of Clause 22.3, the following

provisions shall apply:-

22.6.1

22.6.2

2263

Serco shall notify Summit of its claim against Summit without aveidable delay and
of its intention to conduct a claim in accordance with Clause 22.6.2 below against the
Trust or the person for whom the Trust is responsible in terms of the DBFO
Contracts or the reievant sub-conwactor as appropriate (and In any event withn |
month of becoming aware of the occurrence of the event giving rise to such claim)

and shall supply a copy of the relevant docaments o Summit;

subject to the provisions of this Clause, on the giving of the notice pursuant te Clause
22.6.1, Serco shall be entitled, at its costs, to conduct the claim against the Trust or
the person for whom the Trust is responsible in terms of the DBFO Contracts or the
relevant sub-contractor as appropriate in the name of Summit and shall have the
conduct of any incidental negotiations and Summit shall give Serco or its nominee
all reasonable co-operation, access and assistance, at the coﬁt of Serco, for the
purposes of the conduct of such claim provided that Summit is indemnified to it
reasonable satisfaction in respect of any costs, expenses and liabilities it may suffer
ar incur as a result of the conduct of the claim by Serco and Serce shal) keep Surmmit

fully informed and shall consuit with Summit about the conduct of any such claim;

if, in the reasonable opinion of Summit, it becomes apparent that the claim relates to
wider issues affecting more than one of Summit and/or Summat’s sub-contractors
then Summit may notify Serco that it is taking over the conduct of such claim and of
any mecidental negotiations and, upan receipt of such notice, Serco shall take all steps
reasonably necessary to transfer the conduct of such claim to Summit and shall

provide Summit with ali eeasonable co-operation, access and assistance for the

. purposes of such ¢laim. Summit shall keep Serce fully informed and shall consult

with Serco about the conduct of such claims and shall use all reasonable endeavours

- 55



23
231

10 pursue such claim and Serco’s right to indemnification shall include all reasonable
costs incurred by it in the conduct of the claim by it until transfer of the condoct of

the claim 1o Summit,

22.6.4 if Serco fails to give notice to Summit that it wishes to conduct a claim pursuant to
Clause 22 6.2 within the one month period referred 1o in Clause 22.6.1 above,
Summit shall be entitled to conduct such claim and to defend, compromise or settle

such claim as 15 sees Nt

LIAEBILITIES/REMEDIES

Subject to Clause 23 2, the maximum aggregate lability of Serco in respect of (1) all clatms

under Clauses 4.2, 10.2.3, 10.17, 22.1.4 (io the extent arising otherwise than as a result of

Serco breach), 22.1.6, and 23.4, {ii) all deductions made under paragraphs 2 to 5 (inclusive)

of Part 2 of the Schedule and (i) additional costs agreed or determined under Clause 23.3

shall be limited to and shall m no event exceed £2.000,080 {Indexed from April 1996)

provided that:-

23.1.1 there shal) be disregarded or added back in for the purposes of calculating this limit
on liability any amounts recovered under any insurance policy or from a third party
and Serco shall ose all reasonable endeavours to effect such recovery and shall

promptly notify Summit of any such recovery;

23.1.2 deductions under paragraph 4 (No Substantive Service) and 5 {Seif heip) of Part 2 of
the Schedule shall be reduced (for the purposes of calculating this limit on hiability)
by an amount equai to any net saving in Serco’s costs relating to the matter the

subject of deduction;

23.1.3 there shall be disregarded or added back in for the purpose of calcutating this limit
on liability costs the subject of any claim to the extent these would have been
incurred by Serco if the circumstances giving rise to the claim had not arisen;

and the maximum aggregate remaining liability of Serco in terms of this Clause at any time

and from tune 1o time, taking into account at such time ¢laims and deductions made and

costs incurred, adjusiments made or to be made and indexation, is referred to i this

Agreement as the “Serco Residual Cap”. Serco shall provide to Summit such information
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234

and evidence and access to such records as Summil may reascnably require to determine the
amount of the Serco Residual Cap from time to time including, withowt limaation,
information relating to all costs referred to in this Clause 23.1. Serco shall further notify
Summit in writing with each invoice submitted in terms of paragraph § of Fart 2 of the
Schedule its calcuiation of the amount of the Serco Residual Cap at that time (bot, for the
aveidance of doubt, Serco’s calculation may be disputed at any time by Summit). Any such

dispute shall be determined in accordance with the Dispute Resolunon Procedure,

If at any time this Agreement has become terminable by Summit on aecount of Serco defanlt
i circumstances where Serco could reasonably be treated as having constructively
abandoned its responsibilities ouder this Agreement, the Serco Residual Cap shall thersupon
be deemed to become £3,000,000 (Indexed from Apri! 1996) and, for the avoidance of doub,
no account shall be taken in ascertaining the amount of the Serco Residual Cap of any

fiabilities incurred by Serco prior to that pomnt in timte.

Serco shall notify Summit from time 1o time in writing of the amount of any additional costs
incurred by it in performing the Services as a result of the occurrence of a Legislative
Change requiring a change in the Qutput Specification, other than an Eligible Change, and
shall provide to Summit ail information and evidence as Summit may reascnably require to
substantiate such notification. The parties shall endeavour in good faith to agree the amount
of such additional costs bur, failing such agreement within ien Business Days of receipt by
Summit of such notice from Serco, either party may refer the matter to the Dispute

Eesclution Procedure for determination.

if-

23.4.1 this Agreement is terminated by Summit under Clavse 18; or

23.4.2 this Agreement terminates under Clause 6.2 as 2 result of a breach of this Agreemem
by Serco or any act or omission of Serco or any person for whom Serco is

responsible in terms of this Agreement; or

23.4.3 Sommit terminates the provision by Serco of any one or more Serviges under Clauge

18.9;
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23.6

37

24,
24.]

then Serco shall indemnify Summit on demand lrom and against ali losses. liabibties. claims.
costs and expenses suffered or incurred by Summit as a result of, or in connection with. the
termination of this Agreement or such Service or Services, as the case may be, including.
without imitation, costs m relation 1o obtaining a replacement service provider to perform
the Service or Services on the terms of this Agreement as are additional 10 those which
would have been incurred by Summit pursuant to this Agreement but for termination of this
Agreement or the Service or Services. as the case may be and any costs, 10s5¢s5 and liabilities
suffered by Summit under or in connection with the Project Documents, including (without
Hmitation) any reductions or deductions of sums payable to Summit by the Trust pursuant to
the DBFO Contracts, any increase in the amounts payable by Summit under the Finance
Facilities Apreements including for these purposes the imter-company loan agreement
between Summit and the Subsidiary and any costs, losses or expenses arising as a result of

the acceleration of Financial Indebtedness.

Summit shall not be liable to Serco for any lass of profit, loss of busineis or financing costs
suffered or incurred by Serco or any person for whom it Is résponsibie in terms of this

Agreement as a result of any breach of this Agreement by Summit.

Serco shall niot be liabie to Summit for any costs, losses or liabilities under the Finance
Facilities Agreement soffered or incurred by Summit or any person for whom it is
responsible in terms of this Agreement as a result of any breach of this Agreement by Serco
provided that the provisions of this Clause 23 .6 shall not apply (o any rﬁaims brought under

the Clauses referred to in Clause 23 _1{i) of this Agreement

Each party shzll take ali reasonable steps to mitigate any loss it may suffer as a result of the

performance or failure to perform by the other party of this Agreement.

AVAILABILITY

Without prejudice 1o Serco’s obligations under this Agreement, Serco shall so perform its
abligaticns under this Agreement that none of the Affected Areas as defined in Part A of the
Schédble 10 the General Provisions shall at any time be Unavailable as a result {wholly or

partly) of any of the following:-

24 1.1, fallure by Serco properly to carry out its obligations under this Agreement in respect

of Estates Maintenance Services;
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25

26
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24.1.2 any other breach of 1this Agreement or a¢t or omission on the part of Serco. or any

person for whom it is responsible under this Agreement.

Without prejudice to the other provisions of this Agreement, if any Affected Area becomes
Unavailable, Serco shall discharge 115 obhgation in relauon to Estates Mamitenance Services
s0 as to minimise the Unavailability and to remedy the Unavailability as soon as reasonably

practicable.

Sercoshall promptly copy to Summit any notices served upon Summit or Serce {at the Help

Desk or otherwise) pursuant 1o the DBFO Contracts.

DISPUTE RESOLUTION PROCEDURE

The provisions of Part 9 of the Schedule shatl apply with regard to any difference or dispute
(*a Dispuate’) of whatever nature between Summit of the one part and Sérco of the other part
arising under the Agreement {including, without limitation, any question of interpretation).
NOTICES

Any notice or other communication to be given by cne party to another under, or in
connection with the matters contemplated by this Agreement shall be communicated as

follows:-
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26,11 if o Summi: Summit Heakthcare {Law) Limited
wlo Dr. William Moyes
The PBritish Lingn Bank Limited
PC Box 49
4 Melville Street
Edinburgh EH3 TNZ
Fax Mo: 0131 - 243 - 8391

Copy to; Mr M. ). Collard, McAipine Hesalthcare Limited. Eaton
Court, Maylands Avenue, Hemel Hempstead, Herts HP2
TR

Fax No: 01442 - 230024

26.1.2 ifto Sercos Mr John Jeftery
Serco Limited
Alderney House
M. 4 Sandy Lane
Teddington
Middlesex TWI11 00U
Fax No: 0181 614 3737

Copy to: Mr D. Smith, Serco Health Limited, Aldemey House, No. 4
_ Sandy Lane, Teddington, Middiesex TW11 0DV
A Fax No: 0181 614 3737

or, in either case, to such other addresses andfor facsimile number in the United Kingdom
and/cr marked for such other attention as may from time to time be specified by the relevant
party to the other, by notice given in accordance with this Clause 26, for the purposes of this
Clause 26.1.

Any notice or other commuonication to be given by one party to the other under, or n
connection with the matters contemplated by this Agreement shall, unless otherwise
specified, be in writing and shall be given by letter delivered by hand or sent by first class
pre-paid post or recorded delivery or registered post or by facsimile transmission and shail be

deemed to have been received:-

26.2.1 in the case of delivery by hand prior to 4.30pm on a Business Day, when delivered

and in any other case on the Business Day following the date of delivery; or

26.2.2 in the case of first class pre-paid post or recorded delivery or registered post, on the

" second Business Day following the day of posting; or
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28,

25,
291

29.2

26.2.5 in the case of facsimile where the transmission occurs prior to 4.30pm on a Business
Day, on acknowledgement by the addressee’s facsimile receiving equipment and in
any other case on the Business Day following the day of acknowledgzement by the

addressee’s facsimile receiving eguipment.

LAW AND JURISDICTION

This Agreement shall be governed by and constmied in accordance with the Law of Scotland
and the parties irrevocably submit to the non-exclusive jurisdiction of the Court of Session,
Scotland and waive any plea of forum non conveniens. The submission in this Clause 27
shail not prechude procesdings in any other court of competent jurisdiction subject always as

provided in the Dispute Resclution Procedure.

RESTRICTIVE TRADE PRACTICES ACT

Any provision of this Agreement or any agreement or arrangement of which it forms pant
which is subject to registration under the Restrictive Trade Practices Act 1976 shall not take
effect unti] the date after particulars have been fumnished to the Director General of Fair

Trading pursuant to Section 24 of that Act.
GENERAL
The rights and obligations under this Agreement may not be assigned, transferred, sub-

contracted or otherwise disposed of in whole or in part by either party without the prior

written consent of the other except:-

29.1.1 tothe extent expressky provided in this Agreement;

29.1.2 in the case of Summit, by way of a fixed and/or floating charge or charges given 1o
any Financier, as security for any Financial Indebtedness under the Finance Facilities
Agreements; and

29173 in terms of the Services Direct Agreement.

No amendment to this Agreement shal) have effect unless agreed in writing signed by a duly

authorised representative of each party. Each party acknowledges that it does not enter into
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29.4

295

296

97

298

289

this Agreement in reliance on any representation. warranty or other undertaking by any party

not expressly set out or referred 1o in this Agreement.

Mo delay by or omission of either party in exercising any right, power, privilege or remedy
under this Agreement shall operate to impair that right, power, privilege or remedy or be
construed as a waiver. Any single or partial exercise of any such right, power, privilege or
remedy shall not preclude any other or further exercise or the exercise of any other right.

power, privilege or remedy.

MNothing in this Agreement shall be construed as estabtishing or implying a partnership, joint

vEniure or agency.

If any provision I this Agreement shall be or become iliegal, invalid or unenforceable, the
effectiveness of the remaining provisions of this Apreement shall not be prejudiced or

impaired.

Each party shall at the request of the other execute any additional documents and do any

other acis or things which may reasonably be required to give effect to this Agreement.

Each party shall be responsible for paying its own costs and expenses in relation to the
preparation, execution and implementation of this Agreement, except where expressty
provided to the contrary and except for any award of costs or expenses by a competent court

or under the Dispute Resolution Procedure.

This Agreement together with all provisions of the DBFO Coniracts referred to m or
incorporated by reference into this Agreemeant constitutes the entire agreement of the panies
in relation to the subject matter of this Agreement and supersedes any prior nepotiations,
proposals, agreements and representations (whether written, oral or implied} relating theretc

between the parties or their respective professional advisers.

Nao znnouncement shall be made by either party in connection with this Agreement without
the prior written consesit of the ather, not to be unreasonably withheld or delayed, save as
reguived by law or the requirements of any recognised stock exchange on which the Bonds

are traded at any tme.
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29.11

28.12

29.13

29.14

All hpanciat obligations arising in the performance of Serco’s obligations ender this
Agresment shall be the sole responsibility of Serco, except as expressly stated to the contrany

in this Agreement.

Except where expressly aothorised in writing by Summit, Serco shall not hold itself out as
the agent of Summit or the Trust and shall have no power to bind or pledge the credit of or
otherwise have any dealings on behall of either of them. Serco shall not say or do anything
that may lead any other person o believe that Serco is acting as the agent of the Trust or

Summit.

Subject to Clause 29.1, this Agreement shall enure for the benefit of and be binding on the
respective permitted successors mn title and permitted assignees of each party, who shail
procure that each such transferee executes an agreement with the other party by which the

transferee agrees 10 be bound by this Agresment.

Any sum payable under this Agreement not paid by the due date (or, where pavable on
demand, on that demand being made) shall {unless otherwise stated or a differemt rate is
specified) bear interest at the Interest Rate calculated on a daily basis with quarterly rests
from the due datg umil the date of actual payment, after as well as before judgement or
decree, provided that in any case where it is determined that Summit is entitled to any som
which it would have been entitied to dedust from the Serco Payment or by which Summit
would have been entitled to reduce the Serco Payment had the samf.; not been disputed,
interest will be payable upon such sum at the Bond Kate calculated on a daily basis with
quarierly rests from the date of such Serco Payment until the due date for payment following

upon such determination,

26.14.1 Subject to Clause 29.14.3, all references to amounts in this Agresment are
references to those amounts exclusive of any VAT which iz or may be properly

chargeable in relation 1o any supply for which they fonm the consideration.

29.142 (a)  Each parry shall pay 1o the other party an amount equal to any VAT properly
chargeable in respect of any supply made to it under this Agreement against
delivery of a valid VAT invoice in respect of that supply which, in all
material respects, complies with the reguiremenms of Part 11i of the Value
Added Tax Regulations 1995,
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29.15

a0,
3

{b) If the amount of the Serco Payment is adjusted pursuant 1o Part 2 of the
Schedule (or under any other provision of this Agreement) or if a sum of
money shall become due for paymenmt by or to Summit any montes pavable
shall have added toc them a sum egual to any appropriate adjustment in
respect of the VAT chargeabie by reference 1o the final value of the supply
of any grods andfor services under this Agreement and a credit note shall be

issued where appropriate for VAT purposes,

29143 (a)  Where any cost, fee, expense or dishursement is to be indemnifited or
retmbursed to any party or to be iaken into account in any computation, in
gach case, under this Agreement, the amouints to be indemnified, reimbursed
or deducted shall be 1aken to be the amount of that cost, fee, expense or
disbursement net of any VAT chargeable thereon to the extent such VAT is
recoverable as input tax by the recipient of any supply to which the cost, fee,

expense of disbursement relates,

{b}  Where (i} any cost, fze, expense or disbursement referred to in Clause
29.14.3{a) above includes an amgount in respect of VAT chargeable thereon
and (it} any party {(acting reasonably} certifies that it is unable 1o recover
such VAT as input tax from H M Customs & Excise (such certificate to be
conglusive and binding, save in the case of manifest .errcr) the cost, fee,
expense or disbursernent shall, to the extent so certified, be reimbwrsed,
indemnified or taken into account in any computation (as the case may be)

together with an amount eguai to any VAT chargeable thereon.

Surnmit and Serco shall, in cammying out their respective cbligations vnder this Agreement,

act at al! times in good Taith,

CORRUPT GIFTS AND PAYMENT OF COMMISSION
Serco warrants that in entering this Agreement it has not (and to the best of its knowledge
none of its Permitted Sub-contractors nor the Guarantor have) done any of the following

{hereafter “prohibited acts"):-

Y.



30.2

3z

30.1.1 offered, given or agreed to give any director. member, employee or representative of

the Trust any gift or consideration of any kind as 2n inducement or reward:-

30.1.1.1 for doing or not doing {or for having done or not having done) any action in
r¢lation to the obtaining or performance of this Agreement or the DBFO

Contracts; or

30.1.1.2 for showing or not showing favour or disfavour to any person in relation o

this Agreement or the DBFCQ Contracts;

3012 enrered into this Agreement in connection with which commission has been paid or
has been agreed to be paid by it or on its behaif, or to its knowledge, to any directar,
member, employee or represemative of the Trust unless before the Execution Date
particulars of any such commission and of the termis and conditions of any such
agreement for the payment thereof have been disclosed im writing to the Trust and
Summit.

Nothing in this Clause 30 shall preveni the Guarantor, Serco or its Permitted Sub-contractors

from paying any proper commission or bonus to their employees pursuant to their terms of

empgloyment.

SET OFF

Subject as otherwise expressly provided in this Agreement or as required by law, all spms
due under this Agreement shall be paid in full without set-off, counter-claim, withholding or
other deduction save that there may be deducted therefrom any sums which have been
determined pursuant to the Dispute Resolution Procedure or by a competent court to be due

and payable or previously agreed to be dee and payable.

If any sum, other than interest, payable by either party to the other party in accordance with
this Apreement pursuant to any indemnity obligation or ctherwise pursuant to or in
conrection with any breach of contract shall be subject to a charge 1o taxation in the hands of
the recipient, the sum payable shall be increased to such sum as will ensure that after
payment of such taxation the recipient shzll be left with a sum equal to the sum that it would
have received in the absence of such charge to taxation, provided that the paver shall not be

reguired to make an increased payment (a “Tax Payment™) under this Clause 31.2 to the
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33.2.1

3322

extent that the Taa Payiment represents taxation chargeable in respect of the profit element
due 1o the recipient in respect of any amounts payabie by either party to the other pamy
pursuznt o this Agreement provided further that this Clause shall not apply 1o payments to
be made by Summit under Clause 20 nor to increase any sum payable beyond any himit on

that payment expressly provided for in this Agreement.

NEW SERVICES

Nothing in this Apreement shall prevent either the Trust or Summit from entering into
arrangements with third parties for the provision of services which are not Services, and
nenher the Trust nor Summat is obliged to offer the provision of such services to Serco first
or at ail provided that, where the Trust consults with Summit, Summit shall consult with
Serco with regard to the Trust's requirements for such services where it is given sufficiem

ume by the Trust to do so.

INVALIDITY

I any of Clauses 5.5, 20.6, 22.3, and Paragraph 8.5 of Part 2 to the S5chedule of this

Agreement is or are held 1o be or are rendered void or ineffective or wil] otherwise be
usenforceable oo the pant of Summit by or as a result of any Applicable Law then the parties
hereby agree that any such clause or ciauses of this Agreement so held or rendered shall be of
no further force and effect and this Agreement shail be construed and interpreted as if such

clauses do not form part of this Agreement.

If, in respect of any amount to which Clauses 3.5, 20.6, 22.3, and paragraph 8.5 of Part 2 of
the Schedule of this Agreement applies, the restrictions to entitlement referred to in Clauses
3.5, 20.4, 22.3, and paragraph B.5 of Part 2 of the Scheduie of this Agreement are held 1o be
or are rendered void or ineffective or will otherwise be unenforceable on the part of Summit
{an "Act Event"), then Serco and Summit agree that, notwithstanding the other provisions of
this Agreement, the due date for payment of any Additional Amount vnder this Agreement
shail be sixty {60) days after the date that, but for this provision, such amount would have
been payable.

For the purposes of this Clause 33.2, an “Additional Amount” is an amount equal to the
difference between the amount that Serco is entitled 1o receive under this Agreement and the
amount that Serco would have been entitled to recover under this Apreement if the

resirictions to entitlement referred to in Clauses 3.5, 2006, 22.3, and paragraph 8.5 of Part 2

- b6 -



of the Schedule of this Agreement bad not been held to be or rendered void. ineffecuve or
otherwise unenforceable, as determined by Summit's Contract Officer acting reasonably and

with reference 10 any relevant rales or prices se1 out in this Agreement.

iN WITNESS WHEREQF this Apreement consisting of this and the preceding 66 pages together

with the Schedule ts exequred as follows:-

SUBSCRIBED for and on beha!f of

SUMMIT HEALTHCARE {LAW) LIMITED
al Lera o on

the &b day of June 1998 by

one of its directors in the presence of:-

C“\-ﬁ:\&bi_ﬂm‘t&» eeeen Withess ORI Juut ¥ o P50 VI, N Direcior
- 2@y, © Gt EDE N Name

Arave Dt CAneten Full Name "E’.’.@‘:’. HIE,

2o CRTLE Tepter Address

SUBSCRIBED for and on behalf of

SERLO LIMITED
at

the f{ﬂ? da}* of June 1998 by

tors in the presence of:-

EBatd HEACTEY | FulName  ~Sewm i REETEL Name
AU s ST address
STt €1 Prair Ritr 4
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This 15 the Schedule referred to in
the Services Sub-Contract
between Summit Healthcare
{Law) Limited and Serco Limited
THE SCHEDULE
PART 1

SERVICES DURING COMMISSIONING PROCEDURE

Section A

1.

(a)

{b)

(e

{d)

Serco shall, during the Commissionmg Period at the Hospital, undertake the following

matlers.-

a deep clean and, where appropriate, clinical cleaning being the cleaning to be carried out
following the builders™ clean in order to bring the Hospital to the standard of cleanliness
required in the Quipnt Specification {"Deep Clean™). For the avuidanc.e of doubt the Deep
Clean will be a single event occurring prior to the Services Commencement Date {or if the
Commissioning Services are delaved in the circumstances detailed in Part 7 of the Schedule

to the Project Agregment pricr to the Operational Date) and not a recurring event;

the same obligations as the Estates Maintenance Services (but excluding the Performance

Measurement Systemn) {*Interim Estates Services™)

security services to the extent of four persons during the day and evening and two persons at
night, including receipt/responsibility for keys and responsibility for permitting access to the
Hospita! to persons permitted access by Summit in accordance with a programme drawn up
by Summit and notified to Serco daily at least 24 hours in advance, compliance by its
security personnel with that programme such that, without prejudice to the foregoing, Serce
shail not permit or refuse access other than in accordance with that programme unless
otherwise instructed by the Summit Contract Officer (*Interim Security Services™); and

5uch‘ other matters and services as Summit may request including matters and services
requested of Summit after 90 days from the Contractual Practical Completion Date up 1o the

Operational Date (“the Additiona) Services™).
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Serco shall funher during the Commissionimg Period {without the right to additional payment

therefor):-

{a) install a computerised Planned Preventative Maintenance System and prepare hard copy log
books in such form as may be approved by Summit acting reasonably;

{b) receive from the Trust the Autocad Staiion at the Site;

ic) make available its staflf for training on systems by the Contractor on the basis of a
programme 10 be agreed.

Section B

in consideration of performance by Serco of its obligations under Clause 4.1 and Section A of this

Part of the Schedule, Summit shall in respect of the Commissioning Period make payment 10 Serco

as follows:-

fa} Serco shall not be entitled to any additional payment in respect of the Deep Clzan;

(b} the additional sum of £19,88% (Indexed from 1 April 1998) in respect of Imernim Security
Services;

(c) the sum of £214,94]1 (indexed from 1 April 1998) In respect of the [nterim Estates Services
plus the cost incurred by Serco of all Components irrespective of their cost during the
Commissioning Period in accordance with and subject to the other provisions of Pant 6 of the
Schedule to this Agreement; and

{d) the sum of £45,000 (Indexed from ! Apri! 1996) in respect of the consumables and
management of the above services; and

(e) the costs properly incurred by or on behalf of Serco in the provision of the Additional

Services (excluding any profit) as demonstrated to Summit on an open book basis (“the
Additional Costs™) plus 2 margin of 0% of the Additional Costs provided that Serco shall,
and shall procure that its sub-contractors shall, use 2ll reasonable endeavours to minimise the

Additional Costs consistent with its obligations under this Agreement and provided that no
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Additional Costs shall be payable in respect of any Additional Services requested by Summit

as a result of any breach by Serco of its obligations hereunder,

Within five Business Days after the end of each calendar month during the Commissicning Period
{or within five Business Days of expiry of the Commissioning Period, as the case may be) Serco shall
provide an invoice 10 Summit for the amoonts due to 5erco in respect of the preceding calendar
month (being the amounts referred to in paragraphs (b}-{d} of Section B as apportioned on a pro-rata
basis between each month of the Commissioning Period (or part thereof) together with such
Additional Costs as defined in paragraph {€) above incurred by Serco in the preceding month and
Serco shall provide to Summit all sepporting information and evidence of such amounts due by
Summit as Summit may reasonably require. Summit wil} pay such invoice within ten Business Days

thereafter including any VAT (if applicable) due thereon,

The final date for payment of any sum which becomes due pursuant to this Section B shall be the
date on which Serco is entitled to terminate this Agreement 25 a result of an event referred to In

Clause 18,5,

Within five days after the date upon which payment becomes due pursuant to this Section B {or
would have become due if Serco had carvied out its obligations under this Agreement and no set-off
or abatement was permined by reference to any sum clatmed to be due under one or more other
contracis) {but without prejudice 1o any other provision of this Agreement) Summit shail provide a
notice specifying the amount if any of the payment made or proposed to be maﬂe and the basis npon

which such amount has been calculated.

Section C
Without prejudice 1o Clause 11.2.6, Serco shali not be responsible for any failure to perform s

obligations under Section A above to the extent that such failure arises from:-

{a}) Serco's inability to obtain appropriate access for its personnei for training and access for
personnel of the Trust prior to and during the Contractor's commissioning of the plant and

the Hospital;
(b) Serce’s inability to obtain access to the Hospital to witness the testing and commissioning of

the plant and equipment and provided that (after the Transition Commencement Date) Serco

shail make available appropriate personmel o witness such it accordance with the
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{c)

{d)

{e)

Validation/Testing schedule deveioped m accordance with the requirements of paragraph 1.1

of Part 5 of the schedule 10 the Development Agreement:

Summit's failure to provide reasonable training on the operation of the plant in accerdance
with the proposal referred to in Clause 3.11.2 commensurate with the requirements of an
experienced facilities management provider (and provided that Serco shall make appropriate
personnel available for such wraining);

Summit's failure 1o implement the Validation/Testing schedule referred 1o above; and

if Summit or any persens for wham it is responsible 0 terms of this Agreement interferes

with Serco in the performance of its obligations in terms of this Part | of the Schedule,

save in each case as a result of any act or omission of Serco or as a result of any breach by it

of its obligations hereunder.
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FART 2

PAYMENT

Serco Payment

Subject to the provisions of paragraphs 2 to 7 {inclusive) of this Part 2 and the other
provisions of this Agreement, Summit shall pay to Serco in respect of each Month during the
[ritial Term in accordance with the provisions of this Part 2, the sum {“the Serco Payment™)
being the aggrepate of the following amounts {each adjusted so far as applicable by the

Change Provisions) for that Month:-

1.1 the Indexed Services Total less the Management Fortion {“the Serco Capacity

Element™); and

L2 the Usage Element {excluding the Uiilities Payment) less the Management Fortion

(“the Serco Usage Eiement™,

provided- that, if any Service ceases to be provided by Serco under this Agreement, Serco
shall cease to be entitled 1o payment for that Service and the necessary adjustments shall be
made to this Clause and provided further that no deductions shall be made under paragraphs
2 te 6 {inciusive) unless and until the same shall have been agreed by Serco or determined to
be due under the Dvisputes Resolution Procedure applicable to Disputes between the Trust

and Summit under the DBFC Contracts,

Performance Deduetions - Unavailability

Summit shall be entitled to deduct from the Serco Payment the amount of any Unavatlability
Deductions arising as a result of breach of Serco’s obligations under this Agreement or
otherwise recover such Unavailability Deductions from Serco which recovery shall be made
at Summit’s discretion either by deducting such amount from the Serco Payment payable in
respect of any subsequent Month or Months (which amount shall be taken into account and
deducted on the relevant invotce(s) to be provided by Serco in accordance with paragraph 8.1
beié}\;} or by recovery of such amount as a debt due from Serco which amount shall become

due and payable by Serco within 5 days of written demand in respect thereaf by Summit.
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Perlormance Deductions - Perfermance Measurement System

Surmmit shall be emitled to reduce the Serco Payment applicable in any Month by the PMS
Deduction for that Month or otherwise recover the PMS Deductions from Serco which
recovery shall be made a1 Summit’s discretion either by deducting such amount from the
Serco Payment payable in respect of any subseguent Month or Months (which amoun shall
be taken into account and deducted on the refevanl invoice(s) 1o be provided by Serco in
accordance with paragraph 8.1 below) or by recovery of such amount as a debt due from
Serce which amount shall become dee and payable by Serco within 5 days of wrnitten demand

it respect thereof by Summit.

FPerformance Peductions - No Subsitantive Service

Summit shall be entitled to reduce the Serco Payment applicable in any Month by the
aggregate of all Relevant Dedoctions in respect of the Month or Months to which the Period
or Periods relate caleulated in accordance with the procedure for calculating such deductions
set out in paragraph 9 of Part A to the Schedule to the General Provisions {any allocation of
such deductions between Months being on 2 pro rata basis) or otherwise recover all Relevant
Deductions from Serco which recovery shall be made at Summit’s discretion either by
deducting such amount from the Serco Payment payable in respect of any subsequent Manth
or Months (which amaunt shall be taken into account and deducted on the relevant invoice(s)
10 be provided by Serco in accordance with paragraph 8.1 below) or by recovery of such
amount as & debt due from Serco which amount shall become due and payable by Serco

within 5 days of written demand in respect thereof by Summit.

Self Help

Summit shall be entitled 10 reduce the Serco Payment applicable in any Month by the
aggregate of ali costs incurred by Summit under Provision 16.2 of the Gengral Provisions or
under Clause 10.18 in respect of that Month or otherwise recover such costs from Serco
which recovery shall be made at Sumamit’s discretion either by deducting such amouont from
the Serco Payment payable in respect of any subsequent Month or Months {which amount
shall be taken into aceount and deducted on the relevant invoice(s) to be provided by Serco in
accordance with paragraph 8.1 below) or by recovery of such amount as a debt due from
Serco which amount shal! become due and payable by Serco within 5 days of written demand

in respect thereof by Summit.

-7 -



Indusiria) Aclion

Summit shall be entitled to reduce the Serco Payment applicable in any Month by anv
amounis deducted from the Unitary Payment by the Trust in accardance with paragraph .9
of Part A of the Schedule o the General Frovisions in that Month or otherwise recover such
amounts from Serco which tecovery shall be made at Summit's discreiion either by
deducting such amount from the Serco Payment payable in respect of any subsequent Month
or Months {(which amount shall be taken into account and deducted on the relevant invoice(s)
to be provided by Serco in accordance with paragraph 8.1 below) or by recovery of such
amount as a debt due from Serco which amount shall become due and payzble by Serco

within 5 days of written demand in regpect thereof by Surmmit.

Force Majeure
Dwring any period when paragraph 10.3 of Pant & of the Schedule to the General Provisions
applies, Serco shall:-

{2} for the first six weeks thereof be entitled, in substitution for any amounts otherwise
dye 10 it pursuant to paragraph | of this Part 2, 1o al! costs reasonably, properly and
necessarily incurred by Serco in respect of the pericd in question in performing the
Services in compliance with this Agreement excluding, for the avoidance of doubt,

all loss of profit of Serco and its Permitted Sub-contractors; and

{b) thereafter be entitled 1o payment in terms of paragraph 1 of thlis Fart 2 disapplying
any Additional Unavoidable Services Operating Costs as referred to in paragraph 10
of Part A of the Schedule to the General Frovisions except to the extent such
Additional Unavoidable Services Operating Costs constitute costs incurred by Serco,

and

Serco shall have an obligation to mitigate its costs incurrad in performing the Services and,

in doing 5o, shall comply with the instructions of the Trust.

Payment Procedure
Serco shall provide Summit as socon as reasonably practicable and in any event within 5
Business Days of the final day of sach Month with an invoice for the Serco Paymemt

applicable for that Month itemising the amount of each of the Serco Capacity Element and
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BS

B.6

3.7

the Serco Usape Elemem and any amonnts 10 be dedusted therefrom pursuant 1o paragraphs 2

to 6 {inclusive) of this Pan 2.

Summit shall pay to Serco the amounts due to Serco pursuant to this Part 2 on or prior to the
date falling five Business Days after the end of the Month following the Month to which the
payment relates or, if later, within 15 Business Days after receipt by Summit of the invoice

issued pursuant to pasagraph 8.1.

Each &f Summit and Serco shall have the right at reasonable hours and on giving reasonable
notice to the other to examine the books and records of the other, or, in the case of Serco. any
relevant Permitted Sub-contractor, to the extent necessary to verify the accuracy of any
infoimation provided pursuant to this Part 2 and Serco shall permit the Trust to examine its
books and records, and those of its sub-contractors where the Trust so requires in terms of

paragraph 12.5 of Part A of the Schedule to the General Provisions.

Within 3 Busfness Days after the expisy or termination of this Agreement, Serco will pay to
Summit any overpayment of the Serce Payment a5 a consequence of any deductions under

paragraphs 2 to 6 (inclusive) not having been made.

Notwithstanding the foregoing provisions of this Part 2, Serco shall not be entitled to receive,
in respect of amounts payable to it pursuant to this Part 2, any amounts greater than those
which Summit is entitted to recover from the Trust and which are referable o the payments
due to Serco pursuanmt to this Part 2 in accordance with Pamgraph 12 of Part A of the
Schedule to the General Provisions {as agreed or determined thereunder) {but without
prejudice to Serce's right to pursee claims for any reduction or shortfatl direcily against the

Trust pursuant to Clause 22.6 as applicable).

The final date for payment of any sum which becomes due pursuant to paragraph 8.2 of this
Part 2 of the Schedule 1o this Agreement shall be the date on which Serce is entitled to

terminate this Agreement as a resolt of an event referred to in Clause 8.5,

o

Within five days afier the date upon which payment becomes due hereunder (or would have
become due if Serco had camried out its obligations under this Agreement and no set-off or
abatement was permitied by reference to any sum clazimed to be due under one or more other

contracts) (b without prejudice to any other provision of this Agreement) Summit shall
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provide a notice specifying the amount if any of the payment made or propused 10 be made

and the basis upon which such amount has been caleulated.

Change

It i3 envisaged that any adjustments 1o payments under the DBFO Contracts consequent upon
a Change the subject of Clause 10.5 will be made to the Indexed Services Toial andfor the
Usage Element but, if this is not the case, then appropriate adjustments shail be made 10

paragraph 1 of this Part 2.
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PART 3

INSURANCE

SECTION A - SUMMIT INSURANCE

1.1

Insured Risks
Subject to paragraph 6, Summit shall effect and maintain i full force and effect the
following insurances during the period commencing on the Contractual Praciical Completion

Date and ending on the expiry of the Initial Term:-

1.1.1 all risks insurance for the buildings and ail other insurable assets of Summit and
Serco comprised in the Hospital and the Site o their full repiacement value, naming

Summit and amongst others Serco as appropriate, as the insured parties,;
1.1.2  at least six months business interruption cover;

1.1.3  third party legal fiability insurance in respect of loss or damage to any property or
death of or injury 1o any person with a minimum amount of cover for each
occurrence of at least £50000,000, {indexed from Financial Close) and naming

Surnmit and amongst others Serco, as appropriate, as the insured parties;

1.1.4  employers’ liability insurance for Summit oniy to comply with the Employer’s
Liability {Compulsory Insurance) Act 1969 or any amendment or re-gnactment

thereof’
1.1.5  such other insurances as are required by law to be taken out by Summit.

Insurance Terms

All insurances required to be effected under paragraph 1 of Section A of this Pant 3 shzll be
effected with a reputabie insurer(s), in such form and on such terms as Serco has approved
(acting reasonably) under this paragraph I provided that it shzll be deemed unreasonable for
Serco to withhold its consent 1o {1} any of the terms envisaged in the Insvrance Report
prepared for Summit by Sedgwicks dated March 1998 and copied to Serco prior to the
Execotion Date or (ii} any insurances so far as taken out v accordance with the requirements

of the Collateral Deed. ot ess than 14 days (save in case of emergency when such notice
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2.2

a3 15 praciicable will be given) before any insurances are effected under paragraph 1 of

Secuon A of this Pan 3, Summit shail give noice to Serco of:-

211 the identity of the insurer{s); and

21.2 a summary of the principal terms and conditions of the proposed insurances

{including the amounts of any excesses) or any revision 1o those insurances;

but shall not, for the avoidance of doubt, unless requesied by Serco and such policy

documents are available at that time be required to subrmit the policy documents.

Each policy or contract shall contain provision for 30 days prior written notice of

cancellation or non renewal to be given to Serco by the insurers.

Further Summit Obligations

Summit shall as soon as reasomably practicable provide to Serco a copy of the insurance

policy{ies), a copy of the receipt for the premium for the current peried of msurance and al!
notices and certificates of renewal or other evidence reasonably satisfactory to Serco of

renewal of the appropriate mnsurance policies.

Summit and Serco shail and shall procure that any persons for whom they are responsibte in

terms cf this Agreement shall:-

3.2.1  duly perform its obligations under and not knowingly faii to comply with 1he terms

of all policies or other contracts of insurance; and

3.22 in particolar, but without limitation, insofar as reasonably practicable shazll not
knowingly do or omit to do anything by which any such policy or contract may be or
become void or voidable at the instance of any insurer(s} or which would entitle any

insurer{s} to refuse to pay any claim.
Save as otherwise expressly provided, the subsistence of any insurances under this Part 3

shali not relieve Serco from any of its obligations or liabilities to Summit under this

Agreement.
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Application OF Proceeds

The proceeds of any claim to which Serco is entitled under any insurance required to be
taken cut onder paragraph 1 above shall be applied in satisfaction of the third party claim in
reinstatement of the damage or in reimbursement of the specific insured loss unless
ctherwise agreed in writing by Summit, any of its other sub-contractors named as insuved on
the refevant policy, Serco, Financiers and the Trust or as otherwise required pursuant to the

Finance Facilities Agreements.

Costs

Serco shall be responsible for payment {limited to £500 (Indexed from Financial Close per
claim} of all excesses under the insurance policies for phvsical less of or damage to property
taken out under paragraph }.1.1 of this Section A but shall not, subject as provided in Clause

22.1.4, be responsibie for payment of any part of the premium for such insurance policies,

Market Avaiiabilicy
Notwithstanding the foregoing provision of this Section A, Summit shall not be in breach of

s obligations under this Agreement in respect of:-
5.1 insurances which are the subject of this Section A but are not maintaingd by Sumimit:

{a) for so long as Summit ceases 1o be required to insure that risk in terms of

Clanse 26 of the Project Agreement;

=) for 50 long a5 Summit ceases to be required to maintain sech insurance in

terms of paragraph 6 of Part A of the Third Schedule 1o the Collateral Deed;

in which case Summit shall not be required to take out that insurance for either

Summit, $erco or its Permitted Sub-contractors.

SECTION B- SERCO INSURANCE

1.1
LI

Insured Risks
Serco shail effect and maintain in full force and effect or procure that #ts sub-contractors

effect’ and mazintain in full force and effect the following insurances during the period
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2.2

commencing on Contractual Practical Complenon Date and endeing on the expiny of the

laatia! Term:-

1.1.1  employers’ liability insurance to comply with the Employer’s Liability {(Compulsory
insurance) Act 1969 any statutory orders made thereunder or any amendment or re-
enactment thereot and which is to include a waver of subrogation against Summit

and its contractors, sub-contraciors, employees and agents:

1.1.2  such other insurances as are required by law to be taken out by Serco or its sub-

contractors.

Insurance Terms

All insurances required to be effected under paragraph 1 of Section B of this Part 3 shall be
effected with a reputable insurer(s), in such form and on such tzrms as Summit has approved
{acting reascnably) under this paragraph 2. Accordingly, not less than {4 days (save in case
of emergency when such notice as is practicable will be given) before any insurances are
effected under paragraph | of Section B of this Pan 3, Serco shail submit te Summit for

approval (such approval not to be unreasonably withheld or deiayed):-
2.1.1  the identity of the insurer{s); and

212  a summary of the principal terms and conditions of the proposed insurances

{incliding the amount of any excesses) or any revision to those insurances,

but shall not, for the avoidance of doubt, unless requested by Summit and such policy

documents are available &t that time be required to submit the policy docurnents.

Each policy or contract shall contain provision for 30 days prior written notice of

cancellation or non renewal to be given to Summit by the insurers.

Further Serco Objipations

Serco shall as spon as reasonably practicable provide to Summit a schaedule of the principal
termns of the insurance policy{ies), a copy of the receipt for the premium for the current
pericd of insurance and all notices and certificates of renewal or other evidence reasonably

satisfactory to Summit of renewal of the appropriate insurance policies,
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5.2

5.3

Serco shall and shall procure that 1ts sub-contractors shalli-

321 duiy perform its obligations under and not knowingly fail to comply with the terms

of all policies or other contracts of insurance, and

322  in particular, but without limnation, insofar &s reasonably practicable shall not
knowingly do or omit to do anything by which any such policy or contract may be or
become void or voidabie at the instance of any insurer(s) or which would entitle any

" insurer(s) to refuse 16 pay any claim.

Save as otherwise expressly provided, the subsistence of any msurances under this Section B
of this Part 3 shall not relieve Serco from any of its obligations or liabitities to Summit under

this Agreement.

Application Of Proceeds
The proceeds of any claim under any insurance regquired to be taken out under paragraph 1 of
this Section B shall be applied in satisfaction of the third party c¢laim or reinstatement of the

damage unless otherwise agreed in writing by Serco and Summit.

zeneral
So far as reasonably practicable, Serco shali, and shall procure that its sub-contractors shall,
comply with such claims management procedure as Summit may put in place from time to

time and as notified 1o Serco.

Subject 1o compliance by Summit with its obligations under Section A of this Part 3, Serco
and its sub-contractors shall be deemed to be satisfied with any insurance taken ocut by
Summit on their behalf,

Each party shali give to the other prompt notification of any claim with respect to any of the
insurance policies referred to in this Part 3 accompanied by full details of the incident giving
rise to such claim and shall afford each other all such assistance as may be required for the

preparation and negoiiation of insurance claims.
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Serco and Summit shall comply with all the condivons of such insurance policies and all
requirements of insurers in canngction with the selement of ¢laims. the recovery of iosses
and prevention of sccidents, and esch shall bear at its own cost the consequences of any

failure on its part so to do.

Serco shall, and shall procure that its Permined Sub-contractors shall, disclese 10 Summit a1
niot less than monthly intervals all information which may be matena! in retation 10 the
insurances which Summit has arranged under this Agreement and the DBFO Centracts upen
which it or such persons are respectively named as insured until the expiry of such insurances
and shall permit Summit to forward all such information to the relevant msurers. Summit
shal] disclose to Serco when reasonably required all information which may be material in
relation to the insurances which Serco has arranged under paragraph 1.1.3 of this Section B

and shall permit Serco te forward all such information to the relevant insurers.
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FART 4

JOINT OPERATING GROUP

General

The provisions of this Part 4 shall regulate participation by Summit and Serco v the Joint

Operating Group.

Liaison
Summit and Serco agree that at least three days prior to each meeting of the Jeint Operating
Group they shall meet to discuss the items on the agenda for that meeting of the lomt

Operating Group,

Serco and Summit undertake to each other that they will act in concert in relation 1o ail issues

on which, under paragraph 2.1, they have agreed 1o do s0.

Represeatative on Joint Operating Gronp
Summit shab procure that one nominee of Serco shall be appointed as a representative to the
Joint Opermating Group and, if appropriate, procure the removal of any such nominee and

appointment of another nominee in his place at the request of Serco.
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PART 5
COMFENSATION

SECTION A - 5SUMMIT BREACH
If this Agreement is terminated in the circumstances envisaged in Clause 203 then the Serco

Compensation Amount will be calculated according to the following formuia:-

SCA=a+b+ {;—4 xm%xzdj

where
SCA means the Serco Compensation Amount
a means the Serco Breakape Costs;

b means all amounts due and owing or accrued under this Agreement but unpaid at the date of
actual termination less all amouwnts pre-paid which relate 1o a period after the date of actual
termination and all payment deductions aceried but not yet incurred up 1o the date of actual

termination;

C means the lesser of 24 and the number of whole months remaintng until the expiry of the

Initial Tarm; and

d means the Serco Payment for the previous twelve months less any deductions or reductions
made during that period pursuant to paragraphs 2 to 6 inclusive of Part 2 of the Schedule to

this Agreement,

Serco Breakage Costs means all costs and Liabilities seasonably, properly and necessarily incurred
by Serco as a consequence of the termination of this Agreement provided that Serco will {and will
use all reasonable endeavours to procure that its Permitted Sub-contractors will) take all reasonable

steps to minimise the amount of such costs or damages.

SECTION B - FORCE MAJEURE
If this Agreement is terminated in the circumstances envisaged in Clause 20.4, then the Serco

Compensation Amount will be calculated according to the following formula:-

SCA=a+b
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PART 6

ESTATES MAINTENANCE

Drefinitions
In this Part 6 of the Schedule, the following words and expressions shall bave the following

MEeAnIngs:-

Asset Renewal Plan means the five year relling plan to be prepared by Swmmit pursuant to

paragraph 3.1;

Compenent means any item of Group 1 equipsment {or any part or parts thereof) andfor the

Hospital or any part or pans thereof (but excluding 2ny materials);
Component Threshold means £2,500 (Indexed from April 1996);

Estates Repair means any work of repair, replacement andfor reinstatement of or to the
Hospital"anidfer Group 1 eguipment which is able 1o be carried out as a discrete task and not
comprising Planned Prevemative Maintenance, Statutory and Mandatory Inspecting and
Testing, First Line Maintenance and excluding the renewal of assets as set out in the Asset

Renewal Plan;

Quzlifying Serco Estates Repair means a Serco Estates Repair for which either (i) the
prime cost of a Component necessary to effect such repair exceeds the Component Threshold
or {ii} the prime cost of 5 or less of the same Components all of which are necessary to effect

such repair (but in each case excludmg VAT) exceeds the Component Threshold;

Serco Estates Repair means any Estates Repair the cost of which, including the prime cost
of Compenents, labour (but excluding the costs of any management time or the costs of
p.ersonnel engaged in the Estates Maintenance Services in so far as such Estates Repair can
bg carried out without conflicting with Serco's obligations pursuant te paragraph 2.1 below),
plﬁn;, materials, sub-contract work, professional fees (if any} and a 10% margin (but in each

case exchuding any YAT) does not exceed the Relevant Amount;

Summit Estates Repair means any Estales Repair the cost of which, including the prime

cost of Components, labour (but excluding the costs of any management time or the costs of
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2.2

2.3

2.4

perscnnel engaged in the Estates Maintenance Services in so far as such Estates Repar can
be catmied out without conflicting with Serco's chligations pursuant to paragraph 2.1 below),
plant, materiais, sub-contract work, professional fees (if any) and a 10% marzin (but in each

case excleding any VAT) exceeds the Relevant Amount:
Relevant Amount means Five thousand Pounds sterling (£5,000) (Indexed from April 19963,

Estates Maintenance Service

in compliance with Clause 5.2, Serco shall save as expressly otherwise provided in this Part
6 observe, perform and comply with the obligations of Summit in relation to the Estatés
Maintenance Service under the Services Agreement, at such time or times and in such

manner 25 1o ensure compliance by Summit with such obligations.

Serce shall vndertake all Planned Preventative Maintenance, Statutory and Mandalory
[nspecting and Testing, First Line Maintenance and Serco Estates Repairs in accordance with
the Cotput Specification for the Estates Maintenance Services in each case at no additional

cost to Summil save as provided in Clause 2.3,

In the case of a Qualifying Serco Estates Repair, Summit shall pay to Serco the prime cost of
the Component or Components which exceed the Component Threshold, provided that such
prime cost of the Component or Components has been notified in advance (excepi in the case
of an emergency when Serco shall be entitled to take appropriate tenipcrrary measurss) 1o
Summit and Summit has agreed with such cost, such agreement not to be uwnreasonably

withheld or delayed.

Serco shall be respensible for undertaking in accordance with and subject to the provisions of
paragraph 4, all Summit Estates Repairs as may from fime to time become necessary in order
to ensure compliance by Summit with its obligations in relztion to the Estates Maintenance

Service under the Services Agreement.

Assel Renewal Plan/PPM Programme

Summit shall be responsible for the prépamation of an Asset Renewal Plan dealing with the
renewal andfor replacement of Components which plan shali be based on the estimate of
assel maintenance cycles and life expectancies as referred to in Part 4 of the Specification

and Svmmit shall copy the Assst Renewzl Plan to Serco at least 12 weeks prior 1o the
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3.2

Services Commencement Date.  Summit shall further update the Asset Renewal Plan
annually and copy the updated Assel Renewal Plan to Serco prior 1o | November in cach
year. The preparation and updating of the Asset Renewal Plan from time to time shall be
undertaken n ¢tpsultation with Serco and Serco shail provide all assistance and information
in relation thereto as Summit may reasonably request. Serco shall, within 10 Business Days
of receipt from Summit of the Asset Renewal Plan and each update of the Asser Renewai
Plan notify Summit in writing if it does not agree with the Asset Renewsl Plan which it shall
be entitled to do by reason only that it reasonably believes that a Component requires
renewal andfor replacement prior to the date specified for such in the Asset Renewal Plan as
a result of its useful economic Jife having expired such that the cost to Serco of performing
its obligations in relation to the Estates Maintenznce Service is materially increased.
{Without prejudice to Clause 25) the parties shall in good faith endeavour to resolve any such
dispute but failing any agreement within 20 Business Days of receipt by Serco of such Asset
Renewal Plan either party may refer the matter 1o the Dispute Resolution Procedure provided
that Summit shall not in any case be obliged to renew and/or repiace a Component provided
it (i) agrees to reimburse Serco’s additional costs reasonably and nacessarily incurred in
performing its obligations in relation to the Estates Maintenance Service and provided that
Serco will use ail reasonable endeavours to mitigate such costs and (ii) Summit would nr:ﬂ as
a result of failure 1o renew andfor repiace such Component be in breach of the Services

Agreement,

Following agreement of the Asset Renewal Plan in accordance with the foregning procedures
of this Clause Summit shall put such Plan to the Trust for agresment in accordance with the

terms of the Cutput Specification.

3.2.1 WMo iater than 24 weeks prior to the Services Commencement Date Serco shall deliver
to Swnmit the draft PPM Programme for the period from the Contractval Practical
Completion Date {and through the Services Commencement Date) until 31 March in
the next following vear together with such supporting documents as Summit may

" reasonably reguire, and {without prejudice to Clause 25} the parties shall consult
together in good faith to agree that PPM Programme within & weeks after delivery of
the same by Serco. If such PPM Programme is not agreed within such period either
Party may refer the matter or matters in dispute to the Disputes Resolution

. Procedure.
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3.2.2  Serco shall issoue the agreed PPM Programme to Summit by the Contractual Practical
Completion Date. The Estaies Imerim Services shall be carried oot in accordance

with such PPM Programme.

3.2.3  Serco shail have the right 1o propose variations and/or amendments to such PPM
Frogramme on receipt and review of the documents received m accordance with

Claose 11.6.3 of this Agreemenl and the Asset Renewal Plan in accordance with
paragraph 3.1 and without prejudice to Clause 25 the parties shall consult together in

zood faith to agree such variationamendments. If such variations/amendments are

. not agreed by 6 weeks prior to the Services Commencement Date either party may

refer any matters in dispute to the Dispute Resolution Procedure.

Prior to 1 January in each wyear following the Services Commencement Date, Serco shall
deliver to Summit the draft PPM Programme for the period from 1 April until 31 March in
the next following year or the immediately following year, as the case may be, together with
such supporting documents as Summit may reasonably require and the ;';larties shall {withou
prejudice to Clause 25) consult together in good faith to agree the PPM Programme. If the
PPM FProgramme is not agreed by 1| February in each year following Services
Commencement Date either party may refer any maﬁers in dizpute to the Dispute Resclution

Procedure. The PPM Programme shall take into account the relevant Asset Renewal Plan

“agreed or determined under paragraph 4.

Following agreement of the PPM Programme in accordance with the foregoing provisions of
this Clause Summit shall put such programme to the Trust for agreement in accordance with

the requirements of the Cutput Specification.

Additional Work _

Summit may, subject to giving reasonable notice, require Serco to undertake asset renewal in
accordance with the Asset Renewal Plan (as amended in accordance with any requirements
of the Trust in the course of agreeing such in accordance with the Qutput Specification) and

shall pay the cost thereof to Serco in accordance with the provisions of paragraph 6.

If Serco, in implementation of its obligations under paragraph 2, is required 19 undertake a
Sumimnit Estates Repair, it shall promptly notify Semmit in writing 35 soon as it becomes
aware of the requirement for such work piving full details of the circumstances and an

estimate of the cost . In the event of a dispute, as 1o whether or nat such work falls within the
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4.3

4.4

45

definitjor of 2 Summit Estates Repair either party may subject to paragraph 4.4 refer the
matter 1o the Disputes Resolution Procedure. $erco shzll be entitied to an additional payment

from Summit in respect of such work in accordance with the provisions of paragraph 6.
Any work which

{i) Summit requires Serco 1o undertake in accordance with Clause 4.1 above: or
(ii} Serco is reguired to carry out pursuant 1o Clause 4.2 above

shall be referred to as “Additional Work”.

Pending agreement or determination under paragraph 4.2, unless paragraph 4.5 applies, Serco
shall undentake or continue to undertake Additional Work in compliance with its obligations

under paragraph 2 andfor 4.1 but without prejudice to Serco’s rights under this Part 6.

Summit may at any time and from time to time notify Serco in writing 10 cease carrying out
any item of Additional Work in which case Serco shall cease carrying out such work in
accordance with the notice from Summit and Serco shall comply with Summit’s reasonable
instructions in relation thereto but shall otherwise have no further respensibility for such
Additional Work or any consequences resulting from the carrying out or any deiay or fzilure
in the carrying out of such Additicnal Work where such consequences result from Summit's
instruction to cease carrying out such work but without prejudice to the outcome of any
reference to the Dispute Resolution Procedure under paragraph 4.2 or any rights or remedies
of Summit in respect of other delay or failure by Serco to comply with its obligations in
relation to the Estates Maintepance Services. If, prior to receipt of a notiﬁcation pursuant 1
this paragraph 4.5, Serco has, in carrying aut Additional Work pursuant to paragraph 4.4,
reasonably incurred any additionai costs specifically in relation to such Additional Work then
{save where notification has been served in circumsiances where Serco is in breach of its
obligations pursuant to pavagraph 2) if agreed or determined that such work falis within the
definition of Additional Werk, Serco shal) be entitled to be paid such costs, the amousnt to be

agreed between the parties or determined by reference to the Dispute Resolution Procedure,



Additional Work Undertaken by Summil

In terms of paragraph 4.5 ¢v paragraph 6, Summit may at its option nself undentake or
procure the undertaking of any Additiona) Work and Serco shall provide all such assistance
znd information as Summit may reasonably require in this regard including but not limited 1o
making available Personnel engaged in the Estates Maintenance Services and plant and
consumabies held by Serco for the purposes of or used in the Estates Maintenance Service,
[f in providing such assistance and information Serco reasonably incurs any additiona) costs
which specifically relate to the provision of such assistance and informaticn then it shall be
entitled to be paid such costs subject to it having used all reasonable endeavours 1o minimise
the amount of such costs. The amounl of any payment to be made to Serco hereunder shail

be a5 agreed between the parties.

Amounts agreed or determined pursuant to paragraphs 4 and 5 above shall become pavable

within [} Business Days of the date of agreement or determination thereof.

Implementation of Additional Work

Unless paragraph 4.5 applies, Serco shall undertake {or procure the undertaking of) the
Additional Work (where relevant as agreed or determined) in accordance with the Services
Agreement and the following provisions shall apply except in the case of an emergency when

Serco shall be perminted to 1ake appropriale Iemporary measuresy -

6.1 Sergo shall as and when Summit may reasonabiy require submit to Summit for
approval a specification, method statement and scope of work for each task of
Additional Work (such specification to comply with the Services Agreement and that
part of the Curput Specification relating to the Estates Maintenance Service and 1o be
in agcordance with all Applicable Laws) and Serco and Summit shall seek to agree,
without prejudice 1o the other provisions of this pant é of the Schedule to this

Agreement, a price for the Additional Work,

6.2 if 3¢ required by Summit, Serco shall submit to Summit for approval a list of

tenderers to undertake the Additional Work, to which Summit may add;

6.3 Serco shall if so required procure quotations for the Additional Work and shall itself

submit & quotation to Summit for such Additional Work which quotations shall in

L



6.4

6.5

6.4

4.7

6.8

either case be disclosed to Summit and accompanied by reasonably detailed

supporting evidence;

if Summit shall exercise its right onder paragraph 5 Summit may itself enter inte a
contract with a third party (including, any tenderers referred to in paragraph 6.2) for
the relevant pan of the Addilional Wark {but without prejudice to Serco’s obligations
under this Part 6), and in such case Serco shall provide such assistance as Summit
may reascnably requirs 1o moniter compliance by such third party with the
provisions of any contract so entered into by Summit (subject to payment of Serco’™s
reasonable charges in respsct thereof to be agreed berween the parties) which
amounts shall become payable within 10 days of the date of agreemem and Summit

shall supply to Serco copies of all invoices paid to any such tenderer:

Serco shall consult with Sommit in the appointment of any tenderer hereunder to
carry out any Additional Work and shall not appoint any such tenderer or undertake
the work itself without the prior writien consent of Summit;

if Summit shall not exercise its rights under parzgraph 5, upon completion of such
Additional Work (as cerntified by Summit’s Contract (Hficer) Serco shal! submit 1o
Summit Serco’s inveice (including any YAT, if applicable, thersen) for an .amuunt
ne larger than the agreed price or quotation referred to above {plus any agreed
variations) {setting out to Sumimit’s reasonable satisfaction all tﬁe details of the work
carried cut and the cost incurred thereby) Summit shall pay such invoice within 10

Business Days thereafter;

the final date for payment of any sum which becomes due pursuanmt 1o this Part & of
the Schedule to this Agreement shall be the date on which Serco is entitled to

terminate this Agreement as a result of an event referred to in Clavse 18.5; and

within five days after the date upon which payment becomes due pursuant to this
Part & of the Schedule to this Agreement (or would have become due if Serco had
carried out its obligations under this Agreement and no set-off or abatement was
permitted by reference to any sum claimed to be due under one or more other

contracts) {but without prejudice to any other provision of this Agreement) Summit
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shall provide a notice specifying the amount if any of the paymem made or proposed

to be made and the basis upen which such amount has been calculated;

PROVIDED ALWAYS that Summit shall not be obliged to compensate Serco in respect of
{i) any work, materials, labour or overhead costs forming pan of the Additional Work 1f due
to a failure on the pant of Serco 10 include any (or adequate) provisions in respect thereof in
the PPM Programmes or {11} due to a fajlure by Serco to undertake its obligations under this
Part & or (iii) labour costs of Personnel engaged in the Estates Maintenance Services and
Serco shall, and shall usz all reasonable endeavours to procure that its sub-contractors shall,
minimise the costs of the Addinonal Work consistent with its obligaiions hereunder
including making available Personnel engaged in the Estates Maintenance Service 1o

undertake such Additional Work where reasonably practicable.

Serco shzll give to Summit not less than 10 Business Days' notice of the date upon which it
requires Summit's Contract Officer to certify the completion of any work carried out as pant
of the Additional Work. Serco shall allow, infer afia, Summit and any technical adviser
appointed by it or its financiers to inspact and to make reasonable representations which shall
be acted upon by Serco to the reagonable satisfaction of Summit. Summit reserves the right
to reject any goods, plant, materials or equipment which are not in accordance with the
agreed specification of the Additional Works. When the Additional Work has been
compieted in accordance with this Agreement to the reasonable satisfaction of Summit and
any such technical adviser, Summit's Centract Officer shall within not ﬁure than 5 Business

Days afier Serco’s notice certify the same by written notice to Serco.

Title in any materials, goods, plant or equipment intended to form part of the Additional
Work shall vest in Summit upon such materials, goods, plant or equipment having been
placed on the Site, or, if earlier on the date of payarent by Summit for such materiais, goods,
plant andfor egquipment. Ris.k in all such maierjals, goods, plant or equipment intended to
form part of the Additionai Work shall remain with Serco until such materials, goods, plant
or equipment have been incorporated into the Hospital and certified by Summit’s Contract
Officer in accordance with paragraph 7. If any materials, goods, plant or equipment have
been rejectzd by Summit in accerdance with paragraph 7 then title in such rejected materials,

poods, plant or equipment shall revert to Serco.
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Serco warrants that there will be no legal or equitable encumbrance over any matenals.
goods, plant or equipment title in which has vested in Summil in accordance with paragraph
& Serco shall indemnify and keep indemnified Summit against any losses or claims arising

out of any breach of this warranty.

Serco shall use all reasonable endeavours to procure warranties from any supplier or
manufacturer of any matenials, goods, plant or equipment which forms part of the Additional

Work and Serco shall take all reasonable steps ta:-
10.1 ~ enforce such warranties as and when reasonably necessary; and

182  ensure that the benefit of such warranties fzo long as they remain valid) are

assignable without restriction to Summit or to such person as Summit may nominate,

Paragraphz 7 to 10 (inclusive} shall not apply if and to the extent that Summit itself emers
into the contract for the relevant Additional Work in accordance with paragraph 6.4

To the extent that the Construction {Design and Management) Reguiations 1594 (“the CDM
Regulations™) are applicable to any work carried out under this Agreement in order for Serco

to comply with its obligations as 1o maintenance:

12,1 Serco shall perform or procure the performance of all abligations, requirements and

duties arising ender the CDM Regulations in respect of that work;

12.2  Serco will perform the duties and obligations of the principal contractor and the

planning supervisor for the purposes of the COM Regulations; and
12.3  Summit will perform the duties and obligations of the client for the purposes of the

E,:DM Regulations and deliver a2 duly executed declaration to the Health & Safety

Executive pursuant to Regulation 4{1) of the CDM Regulations.
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PART 7

DESIGN ASSUMPTIONS
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DESIGN ASSUMPTIONS

FM Management Facilities -

This is the requirement cf the faglities management office functons.

Facilities and equipment required.

- The Faciliies management offices require dedicated offices for the following

persormel.
F.M. Contract Manager 1225m?
Finanial Manager 12.25m?
- . Personnel Manager 9.1{mn?
Risk Management 2.10m?
Training Officer 9.10mz?
Records Room 9.10m?

Additional open plan accommodation 1s required to accommodate a further 2 people-
24.8Bmi.

Access to conferance rooms

. A bay for beverage preparation
- Easy access to male/female toilet facilities.

- All office accommeodation should have suitable points to the LT. network.

- All office accommodation should have telephone points and handsets.
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All the above accomodation should have suitable furniture and fitings.
Car Parking
Service Overview

To provide a free car partk for patients and visitors to the Trust. Trust/Summit staff will

park free of charge in controlled areas.
Facilities and Equipment required.
- Read signage and markings to inform and to direct wraffic effectively arcund the site.

- Roadway design that permits access at all times to “Blue Light” routes for permitted

vehicles.
- Swaff car park entrance/exit to have access barrier.

- All entrance and exit barriers to include a voice intercom help button, linked to the

main security console. All barriers to have a remote operation facility.

- Car I"arks and roadways to be adequately it to provide personal safety and security
and to permit the operation of CCTV cameras.

- Al car park areas to be provided with suitable type and number of grit bins.
- All surfacing/roadway makeup to be suitable for the traffic flows and volume.
- {Zar parks to have appropriate falls/drainage to prevent surface ponding.

- Road and path design to enable hull and unrestricted access for the disabled/elderly.
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Crounds Maintenance

Service Overview

It is intended to subcontract the majority of the grounds maintenance duties, however there

will be a dedicated on-site presence of ] or 2 groundsmen to undertake minor daily tasks.

Facilities and Equipment to be provided.

+

181161

There will be a requirement for dedicated office accommeodation of 8.7m2,

Staff will require suitable changing/shower facilitfes, comprising cloakroom, W. C

and a shower.
An appropriate dedicated messing facility will be required.

A secure covered area of approx 45m? will be required for storing vehicles and
equipment. Within this area a suitable hose and reel for washing vehicles and
equ.i'piﬁ.tent is required. Access is required via 3 metre wide roller shutter doors.

A separate room of approx 25m? to be serviced suitable for its purpose as a machinery
equipment store/ workshop is required.

A dedicated fertiliser store with a sealed floor, drain, dilution and washdown facilities

is required.,

A dedicated chermical store with 2 sealed floor, drain, dilutdeon and washdown
faalities is required.

A secure external compound area will be required with access and working lighting,
This to be adjacent to the sturage area described above. Within the compound an
external bulk storage facility is required for road gritting materials.



Suitable salt/grit bins will be provided at all pedesttian access points, along the "blue
light” routes and key roadways not less than 100 metres apart. Bins to be located at

any road incline/change in level.

All landscaped areas will minimise maintenance obligations and will enable easy

access for required maintenance.

TDramestic Services

Service Overview

To provide a cleaning service throughout the hospital. Additionally, to prepare and serve

beverages to patients.

Facilities and Equipment to be provided.

151161

All wards/ departments to be provided with a cleaners room (DSR) consisting of hot
and cold water to a Jow level sink and not being less than 2.23m?2. The room should
have hand washing facilities, a suitable lockable cupboard and shelving.

There will be a requirement for 7 zonal offices/stores of approx 13.3m? Separate

secure storage within these areas is required for chemicals,

Al ward, department, stairs and common areas will have a suitable number of Jow
level power points spaced in order to allow safe working practices.

All surfaces to be selected in accordance with the relevant HIM. Trust control of
infection policy and to facilitate ease of cleaning.

All external/internal glazed areas should be accessible for cleaning, using safe and

réﬁs:.}nable methods.

Atrium or high level glazed areas will have suitable access systems to facilitate safe

internal cleaning methods.



- Changing/ shower facilities are required for both male and female staff.

Linen & Laundry

Service Overview

A fully managed linen rental service will be provided to wards and departments with a
daily "top up” service to linen cupboards. '

Facjlities and Equipment Required
»  Staff will use F.M. changing facilities,

o At all wards/departments two linen cupboards each of not less than 1.5 metres width,

and 600mm depth are required. The cupboards should have shelving at height intervals
of 80an

e Soiled, segregated Linen to be held in the disposal hold at each ward/department (refer
0 portering assumptons).

Clean linen.

o To benot less than 75m? to include a supervisors office. The area to have heating to keep
linen dry and lighting suitable for linen inspection activides. The area should have
access to IT/telecommunications systems. It should be adjacent to the delivery bay but
segregated from the soiled linen area.

¢ The area will have not less than 50 linear metres of appropriate linen storage racking,
o A dedicated sewing room of not Jess than 17m? is required with equipment to aliow

measuring, alteration and marking of wniforms to be undertaken. Within the area a
discrete changing facility is required.
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» A4 dedicated uniform wsue room of approx. 21m? is required with uniferm dispensing

counter and suitable storage.
o The abowve clean linen tooms to be interlinked.
Soiled linen hold

¢ This area to be not less than 31m? to be suitably ventilated and finishes to allow
thorough cleaning. This should be adjacent to the delivery bay.

Patient Ovwmned Clothing Laundry

» This area not to be less than 2%m?. To include services, equipment and finishes suitable
for the laundering, drving, finishing and storage of patient clothing.

Portering {including waste)

Service Overview

e The portering service will be responsible for the intermal movement of goods and
patients around the hespial,

Farilities and Equipment required

¢

All portering staff will use the faciliies management changing facilities.

» A dedicated portering base will be required of approximately 13 m? to include beverage
making fadlities.

e A porters control office will be required with access to ward order comms, IT and
telecom systems and wiil be approximately 12m2. An additional porters base is required

within the A&E Departiment.

s An eléctric tug charging facility suitable for 2 units will be required.
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» Appropriate wall protection at skirting and dado levels will be placed along all comdors
and hospital streets.

» Floor finishes should be suitable for electtic tug traffic at level zero. At all other levels
flooring should be suitable for trolley traffic.

» All corridors to be used for deliveries should have protected corners. Tug delivery routes
should have tug turning crcles. The main service corridor should enable two way tug
traffic movement. Doors on tug traffic routes to have hold open facilities and all doors
where trolley movement could be expected should have suitable protection and be
robust.

* A dedicated mail room with “pigeon hole” system, sorting benches, an area for a
franking machine and with suitable environmental conditions is required - this area to be
approximately 41m2. A suitable secure point is required for Post Office and out of hour

deliveries.

Waste
s All ward/departments will require disposal halds to accommodate storage of:
Dirty linen
Soiled (infecied) linen
Domestic waste
Clirnical waste
Recyclable waste (if required)

s All disposal holds will require suitable drainage to enable wash downs to be undertaken

e Aninternal refuse/waste hold adjacent to the loading bay is required where waste can be

stored prior to removal o the central waste compound.
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A bard standing area adjacent to the loading bav is required for the parking of 2 clinicai
waste storage/ transporter.

An external waste compound adjacent to the loading bay is required for the storage of
domestic waste. This area should be suitable for the location of skips, compactor and
waste containers. The area should have services including lighting, power for the
compactor, wash down facilities and should be secure including vermin proof.

Security Services:

L ]

All alanms are duplicated in the security room and switchboard.
All access areas have CCTVY coverage to fully meet theDeveloped Specification.
Lighting levels and CCTV cameras meet legal requirements.

The number of viewing screens provided minimises the viewing rotation sequence as far

as is practical.

Provide a secure security room to & minimum area of 25m2

Estates Maintenance Services:

The engineering design sclution is in full compliance with thaDeveloped Specification.

There is safe and appropriate access to all components and plant provided within the
Specification. The Approved Service Provider will supply any specialist handling

equii:rﬁent they requare.

The BMS system will moniter the environment and, energy consumption within the

Hospital

181151



All plant and building fabric has been designed to allow/ensure safe and suitable access,
including routes of access, for maintemance, removal and/or replacement. The
Approved Service Provider will supply any suitable access equipment thev require.

The designer has fully complied with their obligations under COM Regulatons

All engineering systems shall be designed to allow all required zonal close/ drain downs
re meet the Trusts operational requirements as detziled in the contract.

All goods lifts shall be provided with a manual key override and are suitable for the
distmbution of all goods that wonld reasonably be expected within a hospital

The design has taken mto account the Design Life Criteria as referred to in Part 4 of the

Specificaton and has had due regard to the requirements of economic maintenance.

All plant, equipment, components and systems to be fully year 2000 compliant

Estates manager Cffice - 8m?
Estates meeting Rooms - Srm
Estates Management office - 75m?

Estates Workshops of minimum area 170m? will be fitted with all equipment as detailed
in the Room Data Sheets

All workshaps will be designed to ensure a safe working environment for all staff

The Heating and Ventilation Systems are monitered and controlled through the BMS
system. Other plant and equipment alarms are interfaced with the BMS.

Insofar as is practical and subject to the company continuing to trade commitments will
be obtained from plant and equipment suppliers regarding spares availability, servicing
and after sales support.
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Switchboard Services:

Frovide a communications room of minimurmn area of 30m?

The switchboard will allow the installation of an Auto Attendance Factlity

Provide 5 No. Telephonists stations and 1 No Supervisor stations

-

s Communications Room to be secure and have remote door release facility.
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PART§

EMPLOYEES

Serce shall observe, perform and comply with the obligatians of Semmir under Clause 16 of
the Project Agreement in each case at such tzme or times and in such manner as 10 ensure
compliance by Summit with the terms of Clause 16 of the Project Agreement ic the inteni
and effect that, and both parties shall use all reasonable endeavours to procure that. purskan
10 the Employment Regulations and/or the Directive the contracts of employment berween
the Trust and/or Hospital Hygiene Limited and the Employees will have effect on or after the
Transition Commeneement Date as if originally made between Serco and the Emplovees but
the parties agree that the provisions of Clause 16 shali apply irrespective of whether or not
the Employment RBegulauons andfor the DBirective apply to transfer the contracts of

empioyment of the Employees to Serco as aforesaid,

Serco shall indemnify Summit {or, at its direction, any of its sub-contractors other than
Serco} from and against afl costs, expenses, claims, labilities. losses and damages of any
nature whatsoever suffered or incurred by Summit or its sub-contractors by or in relation to
or in connection with the Employees or any other Personne! of Serco or its sub-contractors
whenever arising or made (inchuding after termination of this Agreement) save to the extent
(a) that a recovery is made by Summit under any indemnity granted by the Trust under
Clause 16 of the Project Agreement or (b) caused by apny act or omission (but for the
avoidance of doubt excluding any termination of this Agreement in accordance with its

terms) of Summit or any person for whom it is responsible 0 terms of this Agreement.

Subject to Clause 223, Summit shall indemnify Serco {or, at the direction of Serco, his
Permitted Sub-contractors) on demand and hold them harmiess against all costs, damages,
ipsses, claims, demands, expenses and liabilities (including reasonable legal and other
professional expenses) incurred by them as a result of any breach by the Trust of #s
chligations to Summit andfor any Approved Service Provider under Clause 16 of the Project
Agreement, including for these purposes, any breach of warranty or indemnity given by the

Trust thereunder.
MNotwithstanding the provisions of paragraph I, Serco shall not be obliped to observe,

perform and comply with the obligaiions of Summit to the Trust as set out in Clavses 16.11.1

and 16,18 4of the Project Agreement.
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PART 9
Dispute Resolation
SECTION I: NEGOTIATION BETWEEN THE PARTIES

if a Dispute arises under, out of or in connection with this Agreement then, except where a Dispute is
expressly staled in thes Agreement 1o be referable 1o an Expent, the parties may agree to refer the
Dispute to an official of Summit (nominated from time to time for that purpose by Summir failing
which, the Chief Executive of Summit) and an official of Serco (nominated from time to time for that
purpose by Serce, failing which, the Chief Executive of Serco), who shali meet and use their
reasonable endeavours to negotiste (in good faith) to resolve the Dispute, and whose unanimous

decision shall be binding on the parties.

SECTION 2: DISPUTE RESOLUTION PROCEDURE
i, REFEREAL TO EXPERT FOR ADJUDICATION

i1 If either party does not agree 1o use the procedure referred to In Section 1 above, or if the
procedure referred to m Section | above does not resolve a Dispute arising under, out of or in
connection with this Agreement within ten (10) days of the date of mfeﬁal, or if a Dispute is
expressly stated in this Agreement to be referable to an expert and/or a dispute resolution
procedure, then either party may refer such Dispute 1o an adjudicator agreed between the
parties or appointed in accordance with the procedure specified in paragraph 2 below (the

“Expert"} for adjudicaticn in accordance with the procedure specified in paragraph 2 below.
2. ADJUDICATION PROCEDURE
2. Any Dispute arising under this Agreement which is referred to the Expert for adjudication

shall be adjudicated in accordance with the ORSA Adjudication Rules - 1998 Version 1.2 (

the *Adjudication Rules™), provided always that:-
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(a}

(b}

ic)

(d)

(¢)

(f)

(g}

all references (o the Adjudicator in the Adjudication Rules shall be deemed and

trealed as a reference to the Expert as defined in Section 2, paragraph 1.1 above.

the following words shall be deleted from the Adjudication Rules:

(i) "Contract’ means the agreement which includes the agreement 1o adjudicate

inn accordance with these Rules” in lines 2 to 4 of Rule 2 ;

- (i) "of £100" in line 5 of Rule 7{i);

{tir}  "an arbitrator appeinted purswant to the Cantrast and/or” in lines 3 and 4 of

Rule 16;
fiv}  "or arbitration” in line 3 of Rule 31;
{v}_  "or arbitration” in fine & of Rule 31;

Rule 1{i) shall be deleted from the Adjudication Rules;

Rule 1{ii} shali be deieted from the Adjudication Rules;

the party giving written notice pursuant to Rule 3(i) shall, at the same time, also give

a copy of the natice to the Adjudicator;

notwithstanding Rules 14 and 33, no party shall, save in the case of bad faith on the
part of the Adjudicator make any application whatsoever to a competent court in
relation to the conduct of the Adjudication or the decision of the Adjudicator until
after the Contractual Practical Completicn Date or the alieged Contractual Practical
Completion Daie of the Works or termination or alleged termination of this
Agreement, unless and until the prior written consent of both Summit and Serco has

been obtained;

- notwithstanding Rules 14 and 33, no party shall make any application whatsoever to

a competent court in relation to the conduct of the Adjudication or the decision of the
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{h}

{)

{k}

()

(m)

()

Adjudicator afier that date being the later of. ninety (90) days from the decision of

the Adjudicator or ninety {90) days from the Contractual Practical Completion Date:

norwithstanding Rules 14 and 33, no party shall make any application whatsoever 1o
& competent court in relation to the conduct of the Adjudication or the decision of the
Adjudicater unless it shall involve the pursuit of a claim or a counterclaim of a
monetary vajue in excess of £150,000 (Indexed from Financizl Closel), of in the case

of ¢laims or counterelaims of & lesser monetary value arising out of the same facts

. and ¢ircumstances, an aggregate monetary value of £300,000 (Indexed frem

Financial Close), on a net present value basis using a discount rate of the Bond Rate;

Fule 19(x} and Rule 19 {xiii) shall be deieted from the Adjudication Rules;

Rule 21{¥} shall be deleted from the Adjudication Rules;

Rule 24 shall be deleted from the Adjudicancn Rules;

F.ule 28 shall be deleted fr?m the Adjudication Fules;

Kute 32 shall be deleted from the Adjudication Rules,

the following Rules shali be inserted in the Adjudication Rules;

6] "lA. The foliowing rules meet the requirements of adjudication procedure
as set oot i section 108 of ihe Houwsing Grants, Construction and
Regeneration Act 1996, Part [ of the Scheme for Construction Contracts

{Scotland) Regulations 1998 shall thus not apply”.

{it} "2A. "Contract” means this Apreement and shall include the agreement to

adjudicate in accordance with these Rules.”

(i)  "2B. "Chairman of ORSA" means the President for the ime being of ORSA,

or such other officer as is authorised to deputise for him;



{1v)

(v}

(vi}

{vil)

(viti)

. {ix)

"2C. "ORSA" means the Law Society of Scotland;

"194A. The Adjndicator shall only reach his decision after holding an oral
hearing, and with or without baving endeavoured to facilitate an agreement

between the parties”.

"19B. Upon becoming aware that the dispute is the same or arises out of
substantially the same facts as a dispute which has previously been referred
to adjudication under the Contract, the Adijudicator shall immediately

resign.”

"21A. The Adjudicator may require any Party to pay or make contribution
1o, the legal costs of ancther Party arising in the Adjudication, andfor the
legal costs of any party 1o a dispute arising under, out of, or in connection
with any other contract between any Party and that third party which relates
to the Contract (the "Related Dispute™) where the adjudication of the Related
Dispute has been consclidated or joined with the Adjudication of the Dispute
between the Parties (the "Consolidated Adjudication”), to the extent that the
legal costs of that thivd party anise in respect of the Related Dispome during
the period in which the Related Dispute is consolidated or joined with the

Dispute between the Parties.

"4 A, Save as aforesaid, the Parties shall be jointly responsible for the
Adjudicator's fees and expenses including those of any specialist consultant
appeinted under 19(viii) (the "Costs of Adjudication™}, the Adjudicator shali
have the discretion to make directions 1o require any Party to pay or make
contribution to the Costs of Adjudication and/or the fees and expenses of any
adjudicator and specialist consultant appointed in relation to the
Consolidated Adjudication. If no such directions are made, the Parties shall
bear the Costs of Adjudication in eqgual shares, and if any Party has paid
more than such equal share, that Party shall be entitled to contribution from

other Parties accordingly.”

"28A. Every decision of the Adjudicator shall be implemented without

delay. The Parties shall be entitled to such reliefs and remedies as are set out
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(x}

(xi)

i the decision, and shall be entitled to summary crforcement thersaf
regatdless of whether such decision is or is 10 be the subject of any challenge
or review, No Party shall be entitled to raise any right of set-off,
counterclaim or abatement in connection with any enforcement proceedings,
The Parties agree and bind themselves to each other o docguet every
decision with their consent and to registration of the Adjedicator's decision

in the Books of Council and Session for execution.”

“30A. All information, data or documentation disclased or delivered by a
Party 10 the Adjudicator in consequence of or in connection with his
appointment hereunder shall be treated as confidential by the Adjudicator
and each Party to the Adjudication (save as otherwise agreed between the
Parties} and shall be retumed to the owner on completion of the Adjudication

proceedings.”

“32A. These Rules shall be governed by and construed in aceordance with
the law of Scotland and the Parties irrevocably submit to the non-exclusive
jurisdiction of the Courts of Session, Scotland and waive zny piea of forum

noT conveniens.”

SECTION 3: RELATED DISPUTES

1.

1.1

CONSOLIDATION OF DISPUTES

Iz the event of a Dispute arising under, out of or in connection with this Agreement which in
the opinicn of Semmit reiatzs to a dispute or potential dispute ("Related Dispute") arising
under, out of, or in connection with any other contract between Suinmit and a third party {all
such contracts being referred to as the "Related Contracts”), and where the Related Dispute
has been referred 1o an adjudicator for determination under an adjudication procedure ("the
Relattd Procedure™) which meets the requirements set out in section 108 of the Housing
Grants, Construction and Regeneration Act 1996 and is in all material respects equivalent to
the adjudication procedure in this Part 9 of the Schedule, Summit may or may procure that
the other party to the Reiated Dispute shall as spon as practiceble, and in any case within

fourteen (147 days of the referral of the Dispute to the Expert, give to the Expert conducting
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12

i.4

the adjudication under this Agreement and also to the other parties 10 the Dispuie and the

Relaied Daspute the panticulars set oul in paragraph 1.2 below.
The particulars referred to in paragraph 1.1 above are:-
{a} a copy of the Related Contract;

() a preliminary statement from Summit andfor, as the case may be, the other party 1o

the Relaied Dispute setting out:-

(i) the basis and grounds for consolidation of the Related Dispute and the

Dispute;
(i the cases of the parties to the Related Dispute;

{(ni}  any relief sought by the parties to the Related Dispute; and

(v} a list of any documents served in relation 1o the Belated Dispute.

Any such pariiculars sent by Summit to the Expert and the other parties to the

Dispute shall be sent at the same time to the other party to the Related DHspute.

On receiving the particulars set out in paragraph 1.2 above pricr to the Contractval Practical
Completion Date and within fourteen (14} days of the referral of the Dispute to the Expert,
the Expert shall, at the request of Summit, immediately order consolidation of the Dispute
and the Related Dispute and shall have the authority and the power referred to in paragraph
i.10 below .

On receiving the particulars set out in paragraph 1.2 above on or after the Contractuoal
Practical Completion Date and within fourteen (14) days of the referral of the Dispute to the
Expeft, the Expert shall immediately request that the parties to the Dispute and the other
party to the Related Dispuie attend a meeting with the Expert with & view to determining

whether or net the Dispute and the Related Dispute should be consolidated.
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1.6

1.7

1.8

1.9

Summit shall use its reasonable endeavours 1o procure that an authorised représentative of
the other party 1o the Related Dispute shall attend the meeting with the Exper referred 10 in
paragraph !4 above. Summit and Serco each agree t¢ send an authorised representative or
nominee to any meeting of this kind under this Agreement or under a Related Contract.
which they may be reguesied to aftend. The parties hereby agree that the Trust shall be
entitled e attend any meeting with the Expert referred to in paragraph 1.4 above. as

Summit's nominee.

At the meeting referred to in paragraph 1.4 above, Surnmit's representative (ot 15 nominee)

shall, as a preliminary matter, either:

(a} confirm 1o the Expert that Summit (or its nominee) accepts the proposed

consolidation of the Related DHspute with the Dispute; or

(b} infortn the Expert that Svemmit {or its nominee} does not dccept the proposed

consolidation of the Related Dispute with the Dispute.

Where paragraph 1.6{a) above applies, the Expent shall immediately order consolidation of
the Dispute and the Related Dispute and shall have the authority and the power referred to in

paragraph 1.10 below.

Where paragraph 1.6(b) above apphies, the Expert shall issue wiﬂlin- one {1) day of the
meeting referred 1o in paragraph 1.4 above his written decision, which shall not include any
reasons, as to whether or not there is demonstrably no basis or ground for consolidation of
the Dispute and the Related Dispute. If the Expert determines that there is demonstrably no
basis or ground for consolidation of the Dispute and the Related Dispute, the Drispute and the
Related Dispute shall not be consolidated. if the Expert determines otherwise, or if the
Expert has failed or is unable to reach a decision within one (1) day of the meeting referred
10 in paragraph 1.4 above, the Expert shall immediately order consolidation of the Dispute
and the Related Dispute and shall have the authority and the power referred to in paragraph
§.10 below.

Motwithstanding anything to the contrary, a Related Dispute shall only be consclidated with 2

Dispute under this Agreement if the Expert receives the particulars set out in paragraph 1.2
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1.10

112

F13

above within founieen {14) days of the referral of the Dispute under this Agreement to the

Exper.

The Expert shall have the authority and the power to consclidate the Dispute and the Relaled
Dispute, and to direct that all procedural and/or evidential matters arising in both the Dispute
and the Related Dispute are consolidated in whatever manner the Expert considers shall lead
1o the fair and expediticus resalution of both the Dispute and the Related Dispute and the
panies (including the party to the Related Dispute) shali thersafier abide by and implement

such consolidation and any such direction.

In the event that the Related Dispute is consolidated with the Dispute, the Expert shall reach
a decision on the Dispute and the Related Dispute at the same time and in any event within
twenty eight (28} days of the earlier of the referral of the Dispute or the referral of the
Related Dispute, or such longer period as is agreed by the parties 10 the Dispute and the
Eelated Dispute after the date that the Related Dispute has been consolidated with the
Dispute. The Expert shall be entitled to extend the said period of twenty-eight (25} days by
up to fourteen (14) days with the consent of the party by whom the relevant dispute was

referred,

Without fettering or restricting the Expert's power and authority in any way, it is the intention
of Summn and Serco that in the event that the Related Dispute is consolidated with the
Dispute, the Expert shall, insofar as is relevant, practicable and apprﬁpriate, come to the
same conclusion as to the facts and apply the same reasoning and analysis in reaching a

decision on both the Digpute and the Related Dispute.

in the event that an adjudicator under a Related Contract {"the Related Expert™) orders that a
Dhispote under this Agreement be consolidaled with a Related Dispute with which he is
dealing under the Related Contract, then:

{a) notwithstanding anything iz the Adjudication Rules or in Section 2 above, with effect
7 from the time of such order, the Expert shall cease to have authority or jurisdiction to
determine the Dispote which shall instead be determined by the Related Expert and

the appointment of the Expert under this Agreement shall cease; and
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(b}

{c)

(d)

such order shall be binding on Summit and Serco and both of them shall
acknowledge the appointment of the Related Expert as the adjudicator of the Dhspute.
with Summit procuring that the third party who iz a party to the Related Contract
shal]l with effect from the time of such order comply with the requirements of the
Related Contract (inciuding if applicable any requirgment or directign of the Related
Expert appoinied under such Related Contract) as o the futore conduct of the

determination of the Dispute and the Related Dispute; and

notwithstanding Rule 24A of the Adjudication Rules, Summit and Serco shall be

" jointly responsible with the third party who is a party to the Related Contract for the

Related Expert's fees and ewxpenses meluding those of any specialist consultant
appointed under the adjudication procedure in the Related Contract. in respect of the
period in which the Dispute is consolidated with the Related Dispute pursuant to an
order of the Related Expert {the "Consolidated Adjudication Costs™). Summit and
Serco agree that the Related Expert shal)l have the discretion 1 make directions to
require Summit, Serco and the third party who is a party to the Related Contract to
pay or make coniribution to the Consolidated Adjudication Costs in differemt
propamticns. If no such directions are made, Summit, Serco and the third party who
15 @ party to the Related Contract shall bear the Consolidated Adjudication Costs in
equal shares, and if Summit, Serce or the third party has paid more than such equal
share, that party or third party shall be entitled to a contribution from the other party,

parties or third party, as the case may be; and

notwithstanding anything to the contrary a Dispute under this Agreement shal! only
be consolidated with s Related Dispute, if the Related Expert receives panrticulars of
the Dispute within fourteen (14} days of the referral of the Related Dispute 1o the
Related Expert under the Related Contract.
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SERVICES SUBCONTRACT

for the Design, Build, Finance and
(perate Project lor the New Law District
{zeneral Hospital, Netherton

betwesn

SUMMIT HEALTHCARE (LAW)
LIMITED

and

SERCO LIMITED



DATED 1% 99 1998

(1) SERCO GROUP PLC
- and -

{2) SUMMIT HEALTHCARE LAW LIMITED

PARENT COMPANY GUARANTEE
NEW LAW DISTRICT GENERAL HOSPITAL - SERVICES SUB-CONTRACT

ASHURST MORRIS CRISP
Broadwalk House
5 Appoid Street
London EC2A 2ZHA

Tel: 0171 638 1111
Fax: 0171 972 7990
Ref: LMM/339120



THIS GUARANTEE

BY

(1) SERCO GROUP PLC (Company Registration No. 2048608) having its registered office at
Serco House, Hayes Road, Southall, Middlesex UB2 5NJ (the "Guarantor™); and

TO

(23  SUMMIT HEALTHCARE (LAW) LIMITED {Company Registration No. 182649) having
its registered office at Saltire Court, 20 Casile Terrace, Edinburgh (the "Employer™)

WHEREAS

{A) Serco Limited (the *Subsidiary™), has entered into a contract dated 16th June 1998 with the

- Emplover in relation to the provision of certain Services at the New Law District General

Hospita] as described in the contract (the "Sarvices Seb-Contract™).

{B) The Guarantor is the beneficial owner of one hundred per cent. {100%) of the issued share
capital of the Subsidiary.

(C)  The Guarantor has agreed to guarantee all the obligations of the Subsidiary under the Services

Sub-Contract on the terms set out below.,

NOW IT IS HEREBY AGREED as loliows:-

The Guarantor in consideration of the Employer entering into the Services Sub-Caontract
with the Subsidiary, for itself, its successors and assigns, hereby absolutely, irrevocably and
(except a5 expressly provided herein) unconditionally guaramtess to the Employer as a
continuing guarantee the due, proper and punctual performance by the Subsidiary of all the
terms, conditions, obligations and agreements on the part of the Subsidiary contamed in the
Services Sub-Contract (including, withowt Hmitation, the payment of monies) and agrees
that if the Subsidiary shall in any respect fail to perform any of its obligations (including,
without limitation, the payment of monies) arsing vnder the Services Sub-Contract or shall
commit any breach of or fail to fulfll any warranty as set out i the Services Sub-Contract,
then the Guarantor will forthwith pedform and fulfil in place of the Subsidiary each and
every ohligation or warranty in respect of which the Subsidiary has defaulted or as may be
unfuifilled by the Subsidiary. The Guarantor shall be liable to the Employer for 2oy and all
losses, damages, expenses, liabilities, claims, costs or proceedings which the Employer may
suffer or incur by reason of the said failore or breach: provided always that the Guarantor’s
Hability under thiz Guarantee shall not exceed that of the Subsidiary under the Services
Sub-Contract determined on the basis that the Services Sub-Contra;t is valid, enforceable
and has full force and effect.

" The Guarantor covenants and agrees with the Employer that any act, event, circumstance or
omission which but for the provisions of this Clause 2 may affect, change or release the
Guarzntor from its ebligations under this Guarantee, including, without limitation:-



{1 waiver by the Emptoyer of any terms, provisions, condinens, obligations and
agreements of or under the Services Sub-Contract or any failure to make demand
upon or take action against the Subsidiary;

{ii} any modification or changes, however fundamental, to the Services Sub-Centract
or referred to in the Services Sub-Contract;

{ii} the giving by the Employer of any consent to an assignment or the making of any
assignment of the Services Sub-Contract;

{iv} the granting of extensions of time or other indulgence to the Subsidiary;
fv) any dealings between the Employer and the Subsidiary;
(vi) the avoidance or terimination of the Services Sub-Contract or the employmen of

the Subsidiary for default by the Subsidiary; and

{wii) {except 1o the extent that such breach is not caused by the Subsidiary and affects,
changes or releases the Subsidiary from its obligations under the Services Sub-
Contract) any breach by the Employer of any terms of the Services Sub-Contract;

may be made and done without notice to or the consent of the Guarantor and no such act,
event, circumstance or omission shall in any way affect, change or release the Guarantor
from its obligations under this Guarantee and the liability of the Guarantor hereunder shall
not be in any way affected thereby.

This Guaramntee shall remain in full force and effect until performance in full of the terms,
conditions, cbligations and ageeements on the parnt of the Subsidiary contained in the
Services Sub-Contract notwithstanding any act, event, circumstance or omission which but
for the provisions of this Clavse 3 may affect, change or reiease the Guarantor from its
abligations under this Guarantes, inciuding, without limitation:-

(i) - the insolvency, liguidation, receivership, reorganisation, amalgamation,
reconstruction or any analogous eévent of the Subsidiary, the Guarantor or any
other person;

{ii) any disclaimer of the Services Sub-Contract by a liquidator of the Subsidiary, the
Ciuarantor or any other person;

(iii) any change in the status, function, contro! or ownership of the Subsidiary; and/or

{iv) unenforceability or invalidity of any obligations of the Subsidiary so that this
Guarantee shall be construed as if there were no such unenforceability or
invalidity. '

Unti] the terms, conditions, obligations and agreements on the part of the Subsidiary
contained in the Services Sub-Contract have been unconditionzlly and imevocably
performed in fult the Guarentor shall not by virtue or as a resuit of any payment or
performance by it under this Guarantee in respect of the Services Sub-Contract:-
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a1

3.2

9.1

{a} be subrogated 1o any rights, security or moneys held or received or receivable by
the Employer; or

{b} receive, claim or have the benefit of any payment, distribution, security or
indemnity from the Subsidiary or (if and for so long as the Employer has any
unsalisfied claims outsianding or pending 2gainst the co-sureties) any such co
surety; or

{c) unless s¢ directed by the Emplayer (when the Guarantor witl prove in accordance
with such directions) claim as a creditor of the Subsidiary in competition with the
Employer.

The Guarantor shall kold in trust for the Empiover and forthwith pay or transfer (as
appropriate) to the Employer any such payment {including an amount equal to any such set-
off), distribution or benefit of such security, indemnity or claim in fact received by it in
breach of Clause 4.

Mo delay or cmission of the Employer in exercising any right, power or privilege hereunder
shail impair such right, power or privilege or be constrved as a waiver of such right, power
or privilege nor shal) apy single or partial exercise of any such right, power or privilege
preclude any further exercise thereof or the exercise of any other right, power or privilege.
The rights and remedies of the Employer herein provided are cumulative and not exclusive
of any rights or remedies provided by Jaw.

A waiver given or consent granted by the Employer under this Guarantee will be effective

only if given in writing 1o the Guaramtor and then only in the instance and for the purpass
for which it is given.

If at any time any one or more of the provisions of this Guarantee is or becomes invalid,
itlegal or unenforceable in any respect under any law, the validity, legality and
enforceability of the remaining provisions hereof shall not be ir zny way affected or
impaired thereby.

As 2 separate and zlternative stipulation the Guarantor unconditionally and imevocably
agrees that any sum expressed 1o be payable by it or ebligation to be performeg by it under

* this Guarantee but which js for any reason (whether or not now existing and whether or not

naw known or becoming known to the Guarantor} not recoverable from or enforceable
against the Guarantor on the basis of a guarantes shall nevertheless be recoverable from or

enforceable against the Guaranior as if the Guarantor were the sole principal debtor or
obligos (where relevant).

Save as specifically otherwise provided in this Guarantee amy notice, demand or other
communication to be served under this Guarantee may be served upon a party hereto only

" by posting by first class post or delivering the same by hand or sending the same by

facsimile transmission 1o the party to be served at its address or facsimile number shown
immediately after its name on the signature page of this Guarantee or at such other address
or number as it may from time to time notify in writing to the other party.
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A novice or demand served by first class post shail be deemed duly served on the second
business day afier the date of posting and a notice or demand sent by hand or facsimile
transtnission shall be deemed to have been served at the time of delivery or transmission
uniess served after 5.00 pm in the place of imended receipt in which case it will be deemed
served at 9.00 a.m. on the following business dsy. For the purposes of this paragraph
"business day" means a day on which commercial banks are open for business in Edinburgh
or London.

I proving service of any notice it will be sufficient to prove, in the case of a letter, that
such letter was propesly stamped or franked first ¢lass, addressed and placed in the post
and, i1 the case of facsimile transmission, that soch facsimile was duly transmitted on a
business day 1o a current facsimile number of the addressee at the address referred to
below.

The Employer may assign or charge this Guarantee or any benefit arising from it in favour
of the Financisrs to the Emplover under the Summit Assignation {as amended, varied or
supplemented from time to time) and theit permitied suvccessors, transferees and assigns on
such terms as it sees fit without the consent of the Guarantor and without affecting,
changing or releasing the Guarantor from its obligations under this Guarantee. Subject to
the rerms of the Services Sub-Contract Direct Agreement dated 16 June 1998 (as amended,
varied or supplemented from time to time) the Employer may not otherwise assign or
charge this Guarantes without obtaining the Guarantor’s prior written consent.

This Guarantee shall be governed by and construed in accordance with the laws of Scotland
and each of the persons constituting the Guarantor and the Emplover separately prorogate
the non-exclusive jurisdiction of the Count of Session in Scotland in relation to any disputes
hereunder the parties

IN WITNESS whereof this ag,reement consisting of this and the preceding three pagcs has been

executed

subsenbed for and on behaif of
SERCO GROUP PLC

at
on .‘ ?

acting by

Lichmady nite  (neom) Y
Ctipastodign Human [ Leentfan) Pl e DD AR “Emend

as fullows:-

sad

day of JUMNE 1998

St et Mot tm S’

Address V2 wﬂ?— SonRT



Subscribed for and on behaif of
SUMMIT BEALTHCARE (LAW)
LIMITED

at Micddor Sotiv BiosLld .
on LRy day of T o~ 1998

P LHL RS F tamed, irect
by ot AL Dhirector
and 02 Lepmny

Laatenin LA

DirfcmrfSenretary

Director/See

o, Ledrbans Wt

RSl cHRSTIE
S LDuTe TR TPorel
EDwa o AGwL .



