SUMMIT HEALTHCARE {LAW) LIMITED

(Reg. No. 182649)

MIMUTES of a MEETING of the
BOARD of DIRECTORS of SUMMIT
HEALTHCARE (LAW) LIMITED held
at London on the 17th day of june 1998

at i .':.'-amjpm-r
o € A

Present: Michael John Collard TRVE (ofY o P ial T

Robert Woolf Lo INAL

William Moves oF

Ao

In attendance: Alan Cambell {Dundas & Wilson}

Grigor Milne (Dundas & Wilson) —of

Gordon McCreath (Dundas & Wilson) e EC

It was agreed that Mr Collard should act as Chairman of the Meeting. The Chairman

established that a quorum was present and declared the Meetdng open.

1 BACKGROUND
The Chairman reported that the meeting had been called to consider the Company's
entering into various arrangements to carry out the design, financing, construction,
fitting out, commissioning, operation and maintenance of the New Law District

General Hospital, Netherton, Lanarkshire (the Project).

b

FINANCING OF THE PROJECT

The Chairman reported that the Company’s carrying out of the Project would be
financed in part through Summit Holdings (Law} Limited {SHL), the owner of the
entire issued share capital of the Company, and in part through Summit Finance
{Law} FLC (Issuer), the whelly owned subsidiary of the Company. The financing
would be structured as follows.



British Linen Investments Limited {BLI), Edison Capital {Netherlands) Investments
BV (Edison) and FFI Investors Limnited (PFE} (together the Investors) will invest
equity share capital and subordinated coupon bearing investment sums in SHL and
SHL will invest equivalent equity share capital and subordinated coupon bearing
investment sums in the Company pursuant to a shareholders” undertaking among
inter alia the Investors, SHL and AMBAC Insurance UK Lirmited (AMBAC) (the
Sharehalders' Undertaking) and a subscription and shareholders” agreement among
the Investors, the Company, Issuer and SHL (the Agreement). The obligations of
Ediscn and PFI to invest in Holdings pursuant to the Shareholders” Undertaking will
be supported by letters of credit. The cobligations of BLI to trivest in SHL pursuant to
the Shareholders’ Undertaking will be guaranteed by The British Linen Bank
Limited in the Shareholders’ Undertaking.

Issuer will issue guaranteed secured bonds (the Bonds) due 2028 pursuant to a bond
trust deed (between SHL, the Company, lssuer, AMBAC and Royal Exchange Trust
Company Limited (the Bond Trustee). The issue of the Bonds will be underwritten
by Morgan Stanley & Co. International Limited {Morgan Stanley) pursuant to a
subscription agreement between, inter alia, SHL, the Company, Issuer, AMBAC and
Morgan Stanley. Issuer will advance the proceeds of the Bonds to the Company for
the purposes of the Project pursuant to an intercompany loan agreement. AMBAC
will issue to the Bond Trustee a financial guarantee insurance policy in respect of the
Bonds, pursuant to which AMBAC will guarantee scheduled payments of principal
and interest and certain other amounts in respect of UK withholding taxes in respect
of the Bonds. The various obligations of Issuer, the Company and SHL to the
various other parties to the Finance Documents (as defined in the Collateral Deed
hereinafter defined) wiil be secured in favour of a security trustee {the Security
Trustee}, as trustee for those various other parties pursuant o a security trust deed.
The obligations of Issuer, the Company and SHL to the Security Trustee, the Bond
Trustee and AMBACT will be recorded in a collateral deed.

SUBSCRIPTION ANL SHAREHOLDERS AGREEMENT
The Chairman tabled a copy of the Agreement which related to inter alia the
regulation of the relationship of the Investors and the future operation and carrving

on of the Company's business. All of the Directors declared their respective interests
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in the Agreement for the purposes of Section 317 of the Companies Act 1985 (the
Act). After due consideration was had of the Agreement, IT WAS RESOLVED:-

{1) that the terms of the Agreement be and are hereby approved; and

{ii) that it was in the best interests of, {or the commercial benefit of, and withmn

the capacity of the Company to enter into and implement the provisions of

the Agreement and any Director be and is hereby authorised to sign the

Agreement (and any other ancillary documents contemplated thereby) on
behalf of the Company.

The Mesting was then adjourned to allow the Agreement to be signed on behalf of
the Company. On resumption of the Meeting it was noted that the Agreement had
been signed for and on behalf of the Company and all other parties thereto.

EXTRAOCRDINARY GENERAL MEETING

The Chairman reminded the Meeting of the provisions of Clause 3 of the Agreement.

IT WAS RESOLVED to recommend to the sharehoiders the passing of the following
resolutions.-
{i) that the Memorandum of Association of the Company be amended as

follows;

{a) by the adoption of a new Clause [l[{1}{za} to be inserted in
substitution for and to the entire exclusion of the existing Clause
IT{1){aa} as follows;

“faa) To act as an intermediate holding company and, without
prejudice to the foregoing generality, to act as an intermediate
holding company for, and to borrow money from, Summit
Finance (Law} PLC (Reg. No. 185067), to design, build,
finance, manage and operate a new district general hospital
for the Law Hospital National Health Service Trust or any
successor body thereof or any body to whom the functions of
the said Trust are ransferred and to grant certain securities in

respect thereof”; and



{iv)

{b) by the deletion of the word "and” in the second last line of the existing

Clause Il and its replacement with a comma; and

() by the insertion of the following wording at the end of Clause [1I:

"and {H) the obiects specified in the different paragraphs of this clause
shall not, except where the context expressly so requires, be in any
way limited or restricted by reference to or inference from the terms
of any other paragraph or the name of the Company, but may be
carried out in as full and ample a marner and shall be construed in as
wide a sense as if each of the said paragraphs defined the objects of
the separate, distinct and independent company.

that the Articles of Association produced to the Meeting and for the purpose
of identification signed by the Chairman {the New Articies) be adopted as
the niew Articles of Association of the Company in substitution for and to the

exclusion of the existing Articles of Asscciation of the Company;

that the authorised share capital of the Company be increased from £12,500
to £100,000 by the creation of an additional 87,500 Ordinary Shares of £1 each,
such shares to rank pari passu in all respects with the existing Ordinary
Shares of the Company;

that the Directors be generally and unconditionally authorised pursuant to
section 80 of the Companies Act 1985 at any time or times during the period
of 5 years from the date of this Meeting to allot relevant securities (as defined
in sub section (2} of the said secHon 80) up to a maximum nominal amount of
£100,000;

The Chairman produced fo the Meeting a form of Written Resclution of the Sole

Member of the Company approving the above mentioned Resclutions for the

purposes of Section 380 and 382B of the Act. The Meeting then adjourned to allow

the Sole Member of the Company to sign the Written Resclution.



On resumption of the Meeting, it was noted that Resolutions Nos, 1, 2, 3 and 4

contained in the Written Rescluton of the Sole Member of the Company had been

passed as Written Rescolutions of the Company.

BANKER

A standard bank mandate form of Lloyds Bank Plc and an engrossment copy of an

accounts agreement ammong, inter alia, the Company and the Bank (the Accounts

Agreement) was tabled. [T WAS RESOLVED THAT:-

(&)

(b}

{c}

Lloyds Bank pic be appointed as the Company's Banik;

the Accounts {as defined in the Accounts Agreement) be opened for the
Company with the Bank at its branch at 12 Bothwell Street, Glasgow G2 6MY
{Sort Code 30-15-33);

the signatories authorised to sign and endorse documents in relation to the
Accounts {as detailed in the resolution in the standard form referred to
below} shall be any two Directors, provided that one is a member of Panel A
of the Board and one is a member of Pariel B of the Board. For the purposes
of this Resolution, Panel A shall consist of Robert Woolf and Michael Collard
and Panel B shall consist of William Moyes;

a resglution in the standard form required by the Bank {2 copy of which is
annexed hereto) be and the same is hereby passed as part of the proceedings

of this Meeting and entered in the Minute Book; and

a copy of the said standard form resolution {with the names of the signatories
entered in the appropriate spaces) be forwarded to the Bank by the Secretary
together with specimen signatures of the members of Panels A and B of the

Board as autherised signatories.



ALLOTMENT OF SHARES
The Chairman advised the Meeting that the current shareholdings in the Company

Were -
Name of Shareholder No. of Shares Class of Shares
Summit Holdings (Law} 12,500 Ordinary Shares of £1 each

Limited {"SHL"}

The Chairman reminded the Meeting of the terms of Clause 3.3.3 of the Agreement
and advised that £87,.500 had been received by the Company from SHL in respect of
the above application by SHL for a hurther 87,500 Ordinary Shares of £1 each
pursuant to the said Clause. It was noted that the said sum was to be so used by the
Company subject to the Agreement becoming unconditional, failing which it would
be returned to SHL.

The Chairman advised the Meeting that the Directors were authorised to zilot the
relevant securities up to an aggregate nominal amount equal to the unissued

authorised share capital of the Company.

IT WAS RESOLVED that:-
{1} 87,500 Ordinary Shares of £1 each be allotted and a letter of allotment be

issued in respect thereof to SHL;

{1} the Company Secretary be and is hereby instructed to write-up the Register
of Members of the Company to reflect such allotments {including a note that

the Company is a single member company}; and

(iif)  any two Directors be and are hereby authorised to execute a share certificate

in respect of the shares so allotted.

PAYMENT OF SUBSCRIPTION MONIES FOR SHARES PREVIOUSLY
ALLOTTED

The Chairman referred to the Company's subscription on 22nd May 1998 for 49,998
Ordinary Shares of £1 each in Issuer. The Chairman then advised that, under the

terms of Clause 3.3.4 of the Agreement, the £37 498.50 outstanding in respect of the
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42,998 Ordinary Shares allotted to the Company by Issuer should now be paid to

Issuzer.

IT WAS RESOLVED that such sum should now be paid by the Company to Issuer.

TABLING OF DOCUMENTS

The Chairman tabled a copy of the latest draft of a master definitions schedule (the
Master Definitions Schedule} between the Company and the Law Hospital
National Health Service Trust to be entered into in relation to the Project, and of a
collateral deed (the Collateral Deed) between SHL, the Company, Issuer, Royal
Exchange Trust Company Limited and AMBAC Insurance UK Limited to be entered
into in relation to the Project. IT WAS RESOLVED that the definibions contained in
the Master Definitions Schedule or the Collateral Deed would apply to this Clause of
these Minutes. In the event of any inconsistency in the said definitions, the

definition contained in the Collateral Deed has been used.

Each of the following draft or final documents in relabion to inter alia the Project

were duly considered by the meeting:-

1. Project Agreement;

Dreveloprnent Apreernent;

pe

Ceneral Provisions;

Services Agreement;
Equipment Agreement;
Master Definitions Schedule;
Output Specification;
Method Statements;

el A

Equipment Specificabions;

10. Investment Flan;

11. Law Hospital National Heaith Service Trust {the Trust) Disclosure Letter;
12 Building Contract Direct Agreement;

13. Services Sub-Contract Direct Agreement;

14. Equipment Sub-Contract Direct Agreement;

15, Financier Direct Agreement;



16,
17.
18.
19.

20,

21

24,

26
27,

25,

30.
31
32,
33,

3.
36.
37

-f-

Building Contract {and the schedules thereto);

Performance Bond;

Building Contract Guarantee;

Collateral warranty to be given by Sir Robert McAlpine Limited (SRMcA} to
Summit Healthcare (Law) Limited and the Trust;

Collateral warranty to be given by Hulley & Kirkwood/Thorburn
Colguhoun to Summit Healthcare (Law) Limited;

Collateral warranty to be given by Fercy Thomas Partmership to Summit
Healthcare (Law) Limited:

Coilateral warranty to be given by [Sub-contractor] to Summit Healthcare
{Law) Limited;

Agreement for consultant services to be entered into between Summit
Healthcare {(Law) Limited and Chesterton plc trading as Cyril Sweett Project
Consultants;

Services Sub-Contract;

Equipment Sub-Contract;

Services Sub-Contract Guarantes;

Deed relating to £[11,400,000] {to be finalised) HoldCo Coupon Bearing
Investment Sum to be executed by SHLL and the HoldCo Shareholders;

Deed relating to £[11,400,000] (to be finalised) Summit Coupon Bearing

Investment Sum to be executed by SHL and the Company;

Collateral Deed;

Accounts Agreement;

Security Trust Deed;

Shareholders’ Undertaking;

Terms and conditions of the Bonds being the ternms and conditions to be

endorsed on ¢ach Bond in definitive form;

Bond Trust Deed;

Bond Policy;

Insurance and Indemnity Agreement;
Paying Agency Agreement;

Investment Management Agreement;



3.

41,

42,
43,

45
46.

47,

49,

54.

35.
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Letter of credit from Lloyds Bank to the Security Trustee re the obligations of
PFI Investors Limited under the Shareholders’ Undertaking;

Letter of Credit from First Chicago NBD Corporation to the Security Trustee
re the obligations of Edison Capital {(Netherlands) Investments BV under the
Sharehoiders’ Undertaking;

Latter of comfort from Bank of Scotland to MBIA - AMBAC International re
the involvement of The British Linen Bank Limited in the Project;

Intercompany Loan Agreement;

The Floating Charges;

The Assignations;

Surmunit Share Pledge;

Two stock transfer forms evidencing the transfer in security of the entire
issued share capital of Issuer pursuant to the Surnmit Share Pledge;

HoldCo Share Fledge;

Stock transfer form evidencing the transfer in security of the entire issued
share capital in the Company pursuant to the HoldCo Share Fledge:

Standby Commitment {which contemplates the entry into the Standby
Facilities referred to therein);

Standard Security;

Head Lease;

Sub-Lease;

Certificate of title to be given by Dundas & Wilson in relation to the Property;

Offering Circular in respect of the issue of the Bonds including the letter of
non-applicability in relation to compliance with the Listing Rules; and

Subscripton Agreement,

{collectively, together with any other letters, notices, documents or agreements

ancillary thereto or in connection therewith, “the Documents™)

DECLARATION OF INTERESTS

Those present being directors (and/or representatives of shareholders) of the

Company or any other party to any of the Documents declared their interest as such

to the meeting in accordance with Section 317 of the Companies Act 1985.



9.2

10.

10.1

10.2

10.3

i0.4

10.5

- 10-

It was noted that the Articles of Association of the Company permitted the Directors
who were so interested to nonetheless count towards the quorum for the purposes of

the meeting and to vote on matters to be ransacted at the meeting.

PRODUCTION CONSIDERATION APPROVAL AND AUTHORITY
The Directors present then considered the terms and provisions of the Documents in

detail and having done so, IT WAS RESOLVED THAT:

the transactons contemplated in the Project and the Documents are in the interests

of and to the benefit of the Company and that they are hereby approved;

the entering into by the Company of any of the Documents that have already been

executed on behalf of the Company is hereby approved and ratified in all respects;

all Documents required to be executed as a deed and to which the Company is
party {and any cther document required to be executed by the Company as a deed in
connection with the Project including any powers of attorney) should be executed

and delivered as a deed by the Company:

{(a) in the manmer prescribed by Section 36A(4) Companies Act 1985; or
(b} by any attorney properly appointed by the Company; or

{c} be executed under the common seal of the Company,

subject in each case to such amendments as the persons executing the same on behalf

of the Company shall think fit;

any two Directors of the Company or a Director and the Secretary or any attorney
duly appointed by the Company be authorised to witness the affixing of the

comumon seal of the Company for the purposes of paragraph 10.3 above;

all Documents required to be executed by the Company which are governed by the
law of Scotland {and any other document required to be executed by the Company
in connection with the Project which is governed by the law of Scotland) should be

executed and delivered on behalf of the Company:-



10.6

10.7

11.

=117 -

{a) by any two Directors or by one Director and the Secretary; or

(b by two attorneys properly appointed or by one such attormney and a witness;

of
{c} by one Director before a witness; or
{dd) (where the prescribed method of execution of the Document or docurment in

question is not that set out in paragraph 10.5 (a), (b} or {¢}) by any one
Director or the Secretary or by any attorney properly appointed,

subject in each case to such amendments as the person or persons executing the same
on behalf of the Company shall think fit;

any Director or Secretary of the Company or any attorney duly appointed by the
Company be and is hereby authorised to execute any of the Documents to which the
Company is party and any other documents required to be executed on behalf of the
Company in connection with the Project other than as a deed and do all such acts
and things and agree and execute on behalf of the Company all such other
documents as may be required in order to implement the Project and generally to
sign all such certificates, formalities certificates, confirmations, requests, letters,
appeintments, powers of attorney and notices and other documents as may be
required in connection with the Project, subject in each case to such amendments as

the person executing the same on behalf of the Company shall think fit;

any of the persons referred to in paragraph 10.6 be and are hersby authorised to
agree to such further amendments to the Documents as such person shall think fit.

ABILITY TO PAY DEBTS
The Directors were satisfied that the Company was able to pay its debts within the
meaning of that term in Section 123(1) of the Insolvency Act 1986 and would also be

so able after entyy into and compietion of the Documents.
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13,

14.
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HOLDCO SHARES PLEDGE

There was then produced to the meeting an unexecuted stock transfer form

evidencing the transfer in security of the entire issued share capital of the Company

pursuant to the HoldCo Shares Pledge. IT WAS RESOLVED THAT:

{i) subject to the execution of the HoldCo Shares Pledge and the executicn
pursuant thereto of the above-mentioned stock transfer form, Roval Exchange

Trustee Nominees Limited be entered in the Register of Members of the

Company;

fii) anv two Directors or any single Director before a witness be and are hereby
authorised to execute a share certificate in respect of the shares so transferred

in exchange for the exising cerbificates; and

{tif} & new share certificate, a certified copy of the stock transfer form and a
certified copy of the appropriate entry in the Register of Members of the
Company be delivered to Royal Exchange Trustee Nominges Limited, Royal
Exchange Trust Company Limited and AMBAC Insurance UK Limited.

ACCOUNTING REFERENCE DATE

IT WAS RESOLVED that the accounting reference date of the Company be changed
to 31st March, and that the current accounting reference period of the Company be
extended from 28th February 1999 to 31st March 1999 pursuant to section 225 of the
Companies Act 1985,

APPOINTMENT OF AUDITORS
IT WAS RESOLVED that Messrs Emst & Young be appointed as auditors of the
Company.



15. GENERAL
IT WAS RESOLVED to instruct the Secretary to make all requisite entries in the
Register of Members of the Company, the Register of Directors of the Company, to
file a Minute of this Meeting in the Minute Book, and to lodge all appropriate returns
with the Registrar of Companies.

There being no further business, the Chairman declared the Meeting closed.




DATED | F J~w 908

(13 SERCO GROUP PLC
-and -

{2) SUMMIT HEALTHCARE LAW LIMITED

PARENT COMPANY GUARANTEE
NEW LAW DISTRICT GENERAL HOSPITAL - SERVICES SUB-CONTRACT

ASHURST MORRIS CRISP
Broadwalk House
5 Appold Street
London EC2A ZHA

Tel: 0171 638 111
Fax: 017) 972 7990
Ref: LMM/5330120



THIS GUARANTEE

BY

{1y  SERCO GROUF PLLC {Company Registration No. 2048608) having its repistered office at
Serco House, Hayes Road, Southall, Middlesex UB2 5K] (the "Guarantor™): and

TO

{2} SUMMIT HEALTHCARE (LAW) LIMITED (Company Registration Mo, 182649} having
its registered office al Saltre Court, 20 Castle Terrace, Edinburgh {the "Employer™)

WHEREAS

fAl  Serco Limited (the "Subsidiary™), has entered into a contract dated 16th June 1998 with the
Emplover in relation to the provision of certain Services at the New Law Disinet General
Hospital as described in the contract (the "Services Sub-Contract”).

{B)  The Guarantor is the beneficial owner of one hundred per cemt. {100%) of the issved share
capital of the Subsidiary.

{C)  The Guarantor has agreed 10 guarantee all the obligations of the Subsidiary under the Services

Sub-Contract on the terms set out below,

NOW IT IS HEREEY AGREED as follows:-

[

The Guarantor in consideration of the Employer entering into the Services Sub-Contract
with the Subsidiary, for itself, its successors and assigns, hereby absolwiely, rmevocably and
{except as expressly provided herein) unconditionatly guarantees to the Employer as a
continuing guarantee the due, proper and punctual performance by the Subsidiary of all the
terms, conditions, obligations and agreements on the part of the Subsidiary contained in the
Services Sub-Contract {including, without limitation, the pavment of monies) and agrees
that if the Subsidiary shall in any respect fail to perform any of its obligations (including,
without limitation, the pavment of momes} arising under the Services Sub-Contract or shall
commit any breach of o fail w fuifil any warranty as set out m the Services Sub-Contract,
then the Guarantor will forthwith perform and fulfil in place of the Subsidiary cach and
every obligation or warmanty in respect of which the Subsidiary has defaulted or as may be
unfulfilled by the Subsidiary. The Guarantor shall be liable to the Emplover for any and all
losses, damages, expenses, liabilities, claims, costs or proceedings which the Employer may
suffer or incur by reason of the said failure or breach: provided always that the Guarantor’s
liability under this Guarantee shall not exceed that of the Subsidiary under the Services
Sub-Contract determined on the basis that the Services Sub-Contract is valid, enforceable
and has full force and effect,

The Guarantor covenants and agrees with the Employer that any act, event, circumstance or
omission which but for the provisions of this Clause 2 may affect, change or release the
Cruarantor from its obligations under this Guarantee, including, without limitation:-
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{i} waiver by the Emplover of any terms, provisions, conditions. obligations and
agreements of or under the Services Sub-Contract or any failure to make demand
upon o take action against the Sebsidiary,

i) any modification or changes. however fundamental, to the Services Sub-Contract
or referred 1o 1n the Services Sub-Contract;

iy the piving bv the Employer of any consent 10 an assignment or the making of any
assignment of the Services Sub-Contract;

fivy the granting of extensions of time or other indulgence to the Subsidiary,
(v} any dealings between the Employer and the Subsidiary;
{vi} the aveidance or termination of the Services Sub-Contract or the emplovment of

the Subsidiary for default by the Subsidiary; and

{vii) {except to the exient that such breach is not caused by the Subsidiary and aficcts.
changes or releases the Sobsidiary from its obligations under the Services Sub.
Contract) any breach by the Emplover of any terms of the Services Sub-Contract;

may be made and done withowt notice 1o or the consent of the Guarantor and no such act,
event, circemstance or omission shall in any way affect, change or release the Guarantor
from its obligations under this Guarantee and the liability of the Guarantor hereunder shall
not be in any way affected thereby.

This Guarantee shall remain in full force and effect until performance in full of the terms,
conditions, obligations and agreements oo the part of the Subsidiary containgd m the
Services Sub-Contract notwithstanding any act, event, circumstance o omission which bul
for the provisions of this Clause 3 mayv affect, change or release the Guarantor from ns
obligations under this Guaramee, inctuding, without |limitation:-

{1y - the insobvency, liguidation, receivership, reorganisation, amalgamation,
reconstruction or aty ahalogous evenl of the Subsidiary, the Guaranior or any
other person;

(i1} any disclaimer of the Services Sub-Contragt by & liguidator of the Subsidiary, the

Guarantor or any other person,

{iti} any change in the status, function, control or gwnership of the Subsidiary; andfor

{iv) vnenforceability or invalidity of any obiigations of the Subsidiary so that this
Guarantee shall be construed as if there were no such unenforceability or
invalidity. )

Until the terms, conditions, obligations and agreements on the part of the Subsidiary
contained i the Services Sub-Contract have been unconditionally and irrevocably
performed in full the Guarantor shall not by virtue or as a result of any payment or
performance by it under this Guarantes in respect of the Services Sub-Contract:-



8.1

8.2

9.

{a) be subrogated to any rights. security or monevs held or received or receivable by
the Employer; or

(b} receive, claim or have the benefit of any pavment, distribution. security or
indemnity from the Subsidiary or (if and for so long as the Emplover has any
unsatisfied claims outstanding or pending against the co-sureties) any such co

surety; or

(e} unless 5o directed by the Employer {when the Guaramor wilt prove in accordance
with such directions) claim as a creditor of the Subsidiary in competition with the
Employer.

The Guaramor shall hold in trust for the Emplover and forthwith pay or transfer (as
appropriate) to the Employer any such payment (including an amount equal to any such sel-
off), distribution or benefit of such security, indemnity or claim in fact recerved by 11 in
breach of Clause 4.

No delay or omizsion of the Employer in exercising any right, power or privilege hereunder
shall impair such right, power or privilege or be construed as 2 waiver of such right, power
or privilege nor shall any single or partial exercise of any such right, power or privilege
preclude any further exercise thereof or the exercise of any other right, power or privilege.
The rights and remedies of the Employer herein provided are cumulative and not exclusive
of any rights or remedies provided by faw.

A waiver given or consent granted by the Empiover under this Guarantes will be effective
only if given in writing 10 the Guarantor and then onfy in the instance and for the purpase
for which it is given.

If at any time any one or more of the provisions of this Guarantee 15 or becomes invahid,
illegzl or unenforceable in anmy respect under any law. the wvalidity, Jegality and
enforceability of the remaining provisions herepf shali not be in any way affecled or
tmpaired thereby.

As a separate and alternative stipulation the Guarantor wnconditicoally and irrevocably
agrees that any sum expressed 1o be payvabie by it or obligation (o be performed by it under
this Guarantee but which is for any reason (whether or not now existing and whether or not
now known or becoming known to the Guarantor) not recoverable from or enforceable
against the Guarantor on the basis of a guarantee shall nevertheless be recoverable from or
enforceable against the Guarantor as if the Guarantor were the sole principal debtor ot
obligor {where refevant),

Save as specificaily otherwise provided in this Guarantee any notice, demand or other
communication o be served under this Guarantee may be served upon a party hereto only
by posting by first class post or delivering the same by hand or sending the same by
Tacsimile transmission to the party to be served at its address or facsimile number shown
immediaiely afier its name on the signature page of this Guarantee or at such other address
or number a3 it may from time to time notify in writing to the ather party.

23



1.

A notice or demand served by first class post shall be deemed duly served on the second
business day after the date of posting and 2 notice or demand sent by hand or facsimile
transmission shall be deemed to have been served at the ume of delivery or transmission
unless served after 5.00 pm in the place of imended receipt in which case it will be deemed
served at 900 am. on the following business day. For the purpeses of this paragraph
“business day" means a dav on which commercial banks are apen for besiness in Edinburgh
or London,

In proving service of any notice 1t will be sufficient to prove, in the case of a letter, that
such letter was property stamped or franked first ¢lass, addressed and placed in the post
and, in the case of facsimile transmission, that such facsimile was duly ransmitted on a
business day to a current facsimile number of the addressee at the address refermed 10
below.

The Emplover may assign or charge this Guarantee or any benefit atising fram i in Tavour
of the Financiers to the Emplover under the Summit Assignation {as amended. vared or
supplemented from time 1o time)} and their permined successors, transferees and assigns on -
such terms as it sees fit without the consent of the Guarantor and without affecting,
changing or releasing the Guarantor from its obligations under this Guarantes. Subject to
the terms of the Services Sub-Contract Direct Agreement dated 14 June 1998 {as amended,
varied or suppiemented from time to time} the Emplover may not otherwise assign or
charge this Guaraniee without obtaining the Guaramor's prior written consent.

This Guarantee shall be governed by and construed in accordance with the laws of Scot]and
and each of the persons constituting the Guaranter and the Employver separately prorogale
the non-exclusive jurtsdiction of the Court of Session in Scetland io refation to any disputes
hereunder the parties

IN WITNESS whereof this agreement consisting of this and the preceding three pages has been

executed as fojlows:-

Subscribed for and on behalf of }
SERCO GROUP PLC J
)
)

at
on !1

acting by

Ciennty write  (Rweon)

Ctbpu s

oad
day of JUNE 1998

Oiter Hymad ( Locnt/pm)




Subscribed for and on behalf of
SUMMIT HEALTHCARE {LAW)

LIMITED
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P L R 3 el i
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and W Cenpe ) Dirfcmr.’ Secretary
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Director/Secrétary
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SERVICES SUBCONTRACT

between

SUMMIT HEALTHCARE (LAW) LIMITED (Registered No 182649) whose registered office is

situated at Salure Court. 20 Castle Terrace, Edinburgh EH1 2EN (*Summi¢™). and

SERCO LIMITED {Registered No 242246) whose repistered office is situated at Serco House,
Hzayes Road, Southall, Middiesex UB2 5N (#Serco™).

WHEREAS

{A)

{B)

Law Hospital National Health Service Trust (*the Trusi™) wishes to procure the provision of
& new hospital at Netherton to be known as the New Law District General Hospital and
certain services in relation to that hospital and Summit has or is about to enler into a Project
Agreement and related agreements with the Trust which will secure the required hospital and

services for the Trust,

Summit wishes to sub-contract to Serco the provision of, and Serco 15 willing 10 provide,
certain services in relation to that hospital on the terms and subject 1o the conditions of this

Agresment.

KOW THEREFOQORE IT IS HEREBY AGREED as follows:-

DEFINITIONS AND INTERPRETATION

In this Apreement, unkess the comtext otherwise requires, the following werds and
expressions shall have the following meanings:-

Additicnal Costs has the meaning set out in Part | of the Schedule;

Deep Clean has the meaning set aut in Part | of the Schedule,

Design Assumptions has the meaning set put in Clause 12.3;



Dispute Resolution Procedure means the procedure referred to in Clause 23 and set outin

Part © of the Schedule 1w this Agreement;

Guarantee means the puarantes in the Agreed Form to be given by the Guarantor in favour

of Summit;

Guaranter means Serco Group ple (Registered No 2048808) whose repistered office s

situated at Dolphin House, Windmill Road. Sunbury-on-Thames, Middlesex TW16 THT.
Inden'llniﬁed has the meaning set out in Clause 22.5;

Indemnifier has the meamng set out in Clause 22.5;

Interiem Secyrity Services has the meaning set out in Part 1 of the Schedule;

Interim Estates Services has the meaning set out in Part ! of the Schedule;

Initial Term means the period of seven years from and afler the Operanonal Date;

Master Definitions Scheduie means the document so emtitled signed by the Trust and

Summit and dated on the Execution Date, as amended or supplemented at any time;
Mobilisation Period has the meaning as set out in Clause 2 A1 of this Agreement,
Mohilisation Services means all activities 10 be undertaken by Seeca duning the Mobilisation
Feriod in preparation for the performance of the Services including, without limitation,
preparation testing and implementation of programmes and procedures for traiming,
management and administration. drafting of operating manuals. negotiation and preparation
of sub-contracis, management, administration and training;

parties means Serce and Summit;

Recovery Amount has the meaning set out 1n Clause 22.3,

Serco Residual Cap has the meaning set out in Clause 23;
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Serco Contract Officer means the person nominated from time to time by Serco under

Clause 10.15;

Services has the same mezning 45 in the Master Definitions Schedule subyect {in respect of
the Estates Maintenance Service) as provided in Clavse 9 and Part 6 of the Schedule and

subject further as provided in Clause 18.9.

Unless otherwise defined in this Agreement, any word or expression given a meaning in the
Mastér Definitions Schedule or, failing which, m the DBFO Contracts (as such expression is
defined in the Master Definitions Schedule} shail have the same meaning when used in this

Agreement.
In this Agreement, unless the context otherwise requires:-
1.3.1 areference to a Claose s a reference 1o & clause of this Apreement;

1.3.2 reference to @ numbered Provision shall be a reference to the paragraph of the

General Provisions bearing that number;

133 any reference in this Agreement to a document *in the Agreed Form™ is a reference
1o a document approved by Summit and Serco 2 copy of which has been signed for

the purpose of identification by or on behalf of ¢ach of them:

134  any reference to a statwory provision includes a referenee to all amendments and
maodifications to that provision and any subsequent legisiztion made from time to
time under it {and in gach case whether before or afier the entering inmo of this
Agreement} subject to potential adjustments in payment wnder the Change

Provisions;

1.3.5 references to the singular include the plural and vice versa and references o any

gender include the other ganders;

1.3.6 . references to a “person™ include any individual, firm. unincorporated association,

public orpanisation or body corporate including any Governmental Authority,



1.4

1.6

1.3.7  any reference 1o 2 public organisation shall be deemed (o include a reference to any
successor to that public organisation or apy organisation or entity on which the
functions or regponsibilities of that public organisation have been conferred or
imposed, including without limitation under of pursuant (0 the Scotiand Bill 1998

following its enactment:
i.3.8 headings and indices shall be ignored for the purpose of construing this Apreement;

1.39 7 any references 10 an agreement or other document includes {subject to all relevant
approvals) a reference to that agreement or document as amended supplemented,

substiiuted, novated or assigned;

1.3.10 the words “berein™, “bereto™ and “hereunder™ refer 1o this Agreement as a whole
and not to the particular clause, schedule, part, section, paragraph or annex in which

that word may be uzed;

1.3.11 reference 10 a “subsidiary™ or “holding company™ shall be construed according to
Section 736 of the Companies Act 1985 {as amended) and to 2 “subsidiary

undertakirg™ shall be construed according to Section 258 of that Act {(as amendad).
The Schedule forms part of and shall be construed as one with this Agreément.

The lanzuage of this Agreement is English. All correspondence, drawings, design data, test
reports, certificates, specifications and information shall he supplied by the supplying party

entirely in English.

In any case where Serco 15 to use reasonabie endeavours 1o procure or ¢nsure compliance by
any other party, it shail epsure that that person contracts 10 so comply and shall take all

reasonable steps availabie to it to enforce such contractual provisions.

References to persons for whom Summit is responsible in terms of thiz Agreement shafl be
construed in accordance with Clause 11.1, references to persons for whom Serco is
responsible 10 werms of this Agreement shall be construed in accordance with Clavse 114

and references to persons for whom the Trust is respansible in terms of the DBFO Contracts
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shall be construed in accordance with Clause 8.2 of the Project Agreement. References in
this Agreement to any person for whom Summit or the Trust, or either of them. 5 responsible
shall not include Serco or any person for whom Serco is responsible in terms of this

Agpreement.

If there is any conflict between the terms of this Arreement and the provisions of any of the
DBFO Contracts referred to in or incorporated by reference into this Agreement, the terms of

this Agreement shall prevail.

H any provision of any DBFO Contract delegated to Serco under this Apreement provides for
Summit 10 vse reasonable endcavours to procure or ensure camphance with an obhigation by
Approved Service Providers andfor Permitted Sub-contractors, Serco shall comply with that

obligation in terms of this Agreement,

CONDITION PRECEDENT AND MOBILISATION SERVICES

This Agreement, with the exception of this Clause 2 and (lause 14, shzll not ¢come into effact
untit the Project Agreement has become unconditional in accordance with its terms (save for
any pravision of the Project Agreement requiring the terms of this Agreement to have

bacome unconditional).
Immediately upon execution of this Agreement:-
231  Serco shali defiver to Summit:-
fa) the Services Direct Agreement executed by Serco.
(b} the Guarantee executed by the Guarantor,
{c) & copy, certified as & true copy by its Company Secretary, of the minutes of a
meeting of its board of directors in the Agreed Form authorising Serco 1o
execute and deliver and perform itz obligations under this Agreement and the

Services Direct Agreement; and

(d) a copy, certified as a true copy by the Company Secretary of the Guarantor,

of the minutes of a meeting of the board of directors of the Guarantor in the



br
b
b

Apreed Form authorising the Guarantor to execute and deliver and perform

s obligations under the Guarantee;

Summit shall deliver to Serco a copy, certified as 2 true cupy by s Company
Secretary, of the mmules of a meeting of 115 board of directors in the Agreed Form
authorising Summit to execute and deliver and perform its oblipations under this

Agreement.

If the Project Agreement ceases to have effect in terms of Clause 3.2 thereof, then this

Agreement shall thereupon immediately cease to have effect from that date and.

notwithstanding any other provisiens of this Agreement, neither party shail have any hability

12 the other under this Agreement save for any breach of this Clause 2 and/or Clause 14,

2A10

2A:

244

2A.5

The Mohbilisation Period witl commence at the start of the twenty-fourth month after

Fimancial Close and continue until the Services Commencement Date;

During the Mobilisation Pericd, Serco shall perform the Mobalisation Services 1o

Summit's reasonable satisfaction,

In consideration of the performance by Serco of the Mabilisation Services, Summit
shall pay to Serco the fixed amount of £739,746 Indexed from | April 1996 by
monthly instahments (sulbject 1o delivery by Serco to Summit of 2 VAT inveice) of
£54,000 {Indexed from 1 April 1996) in each of the first mine months and £84,582
{Indexed from | April 1996) in each of the following three months from the start of
the Mobilisation Peried, payment to he made within 15 Business Days of the end of

the month 1o which the relevant invoice retates;

The final date for payment of any sum which becomnes due pursuant to this Clause
2A shall be the date on which Serco is catitled to terminate this Agreement as 2

result of an eveni referred to i Clause 18.5.

Within five days after the date upon which pavment becomes due pursuant te this
Clause 2A {or would kave become due if Serco had camried out 1ts oblizalons under
this Agreement and no set-off or abatement was permitted by reference 10 any sum

claimed to be due under one or more other contracts) {but without prejudice io any
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eeher provision of this Agreement) Summit shall provide a notice spectfying \he
amouni if any of the payment made or proposed to be made and the basts upon which

such amoum has been calculated.

TRANSITION SERVICES

Durmg the Transition Period, Serco shall provide, or (subject as provided m this Ayreement)
procure the provision of, the Transition Services and shall observe, perform and comphy with
the obligations of Summit under Clause 17 (other than Clause 17.3.6) of the Project
Apgresment in each case at such time or times and in such manner as 1¢ ensure comphance by
Sumﬁit wilh the terms of Clause 17 {other than Clause 17.3.6) of the Project Agreement but

without prejudice to Clause 11.2.6.

In consideration of the provision and management by Serco of the Transition Services.
Sumnmit shall in accordance with and subject to the following provisions of this Clause 3

make payment to Serco of -

321  the Transition Pavment less the aggregate amount of (i) any of the Transition Costs
which have been incurred by Summit or i1s sub-contractors (other than Serco) and

{ii) 8 mark-up of 4% of the Transition Costs; and

3.2.2  all costs incurmed by Serco which are reimbursable by the Trust pursuant to Clause

17.3 4 of the Project Agreement.

Within ten Business Days of the end of each calendar month during the Transition Period {or
within ten Business Days of expiry of the Transition Feniod, as the case may be) Serco shall
issue to Summit an invoice (being a VAT invoice, if applicable) for the amount due under
this Clause 3.2 in respect of the immediately preceding calendar momh together with such
supporting documents and evidence as Summit may reasonably require.  Summit will pay
such invoice within ten Business Days thereafter including any VAT (if applicable) due

thereon.

Summit shall notify Serco of all costs incurred or Tikely to be incuered by or on behalf of
Summit or its sub-contractors {other than Serco} in the pmvisiuﬁ of the Transition Services

and amy likely changes in those costs in sufficient time to enable Serco o compile the
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forecasts reguired by Clauses 17.3.3 and 17.3.5 of the Project Agreement and Serco shall
include those costs in all forecasts and amendments to such forecasts prepared by it in

compliance with those Clauses.

Within three Business Davs of the end of each calendar month during the Transition Period
{or within three Business Dravs of expiry of the Transition Period, as the case may be) Serco
shall provide such details of the Transition Costs incurred by Serco {for the avoidance of
doubt, excluding any profit) as shall enable Summit to supply an invoice 10 the Trust in
accordance with Clause 17.3.6 of the Project Agreement. Summit shall thereafier supply an
invoice 1o the Trust in respect of the Transition Payment which shail include the Transition
Costs so notified by Serco and the management fee refe.rred to in Clause 17.3.1{b} of the
Project Agreement. Serco shall provide to Summit {or, at Summit's direction, the Trust) ail
supporting information and evidence of the Transition Costs incumed by Serco as the Trust

may require from Summit under Clauses 17.3.1 andfor 17.3.6 of the Project Agreement.

MNorwithstanding the Toregoing provisions of this Clause 3, Serco shall not be emtitled 10
receive in respect of the amounts payable 1o it pursuant to Clavse 3.2 above any amounts
greater than those which Sumnmit is entitled 1o recover from the Trust and which are referable
to the payments due to Serco persuant to this Clavse 3 in accordance with Clauses §7.3.4 and
17.5.6 of the Project Agreement (as agreed or determined thereunder) (but without prejudice
1o Serco's right to pursue claims for any reduction or shortfali directly against the Trust

pursuant 10 Clause 22.6 as applicable).

The final date for payvment of any sum which becomes due purswvant @ this Clawse 3 shall be
the date on which Serco is entitled w0 lerminate this Agreement as a result of an event

relerred to in Clause 18.5.

Within five davs after the date vpon which pavment becomes due pursuant to this Clause 3
{or would have become due if Serco had carried out its obligations under this Agreement and
ne se1-off or abatement was permitted by reference to any sum claimed to be due under one
of more other contracts} {(but without prejudice 10 any other provision of this Agreement)
Summit shall provide a notice specifyving the amount if any of the payment made or proposed

1o be made and the basis upen which such amount has been calculated.
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Nothing in this Clause 3, and no breach by Serco of its obligations under this Clavse 3. shali
affect Serco’s rights or obiipations in relation to the provision of the Services under this
Agreement. In particelar, but without imitation. no breach by Serco of its obligations under

this Clause 3 shall give rise 1o or be counted towards any right to terrminaie this Agreement.

Semmit shall advise Serco of the date on which Summit anticipates that the Transition
Commencement Date will occur by not less than three months written notice 10 Serce and
shalt thereafier keep Serco informed as to any anticipated change to such date. If the
Transitien Commensement Dhate does not occur within 21 days after the date first so notified
{other’ than as a resalt of any act or omission of Serco or persons for whom Serco is
responsible under this Agreement) then Summn shall reimburse Serco all reasonable and
proper costs incurred by Serco as a direct result of such delay up to 2 maximum amount of
£10,000 for each whole week of delay afier that 21 dav period and up t0 &2 maximum
aggregate amount of £250,000, provided that Serco shall use all reasonable endeavours 1o

mitigate such costs.

Serco shall indemnify Summit on demand from and against all claims, costs. losses,
damages, liabilities and expenses suffered or imcumed by Summit as a resalt of or in
connection with any breagh of Clauses 3.1, 3.3 and 3.4 by Serco or any person for whom
Serco 15 responsible in terrns of this Agreemem provided that Serco’s maximum ageregate
lizbility under this Clause 3.10 (save in respect of any liability or liabilities arising as a result
of or in connection with any faihure to observe, perform and/or comply.with the obdigations
of Summit under Clauses 17.2.1 and 17.5.2 of the Project Agreement which liability shall not

be limited by virtue of this Clause 3.10) shall not exceed ™/, of the apgregate management

fee paid to Summit under Clause 17.3.1{b) of the Project Agreement.

3.11.1 Summit shall procure that the Contractor shall provide training in the operation and
maintenance of mechanical and electrical elements of plant and Group 1 equipment
for appropriale Serco staff in accordance with the proposal 1o be developed in

ascordance with Clause 3.11.2 below,

3.11.2 During the Transition Period Summit shall supply Serco with a draft proposal for
training Serco Personnel no later than & months prior to the Contractital Practical

Completion Date and (without prejudice to Clause 25) the parties shall, acting
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reasonably, endeavour o reach agreement on such proposals no laer thar 1 month
after supphy of the same to Serco, If the parlies cannot reach apreement within that

peried either party may refer any dispute to the Disputes Resolution Procedure.

COMMISSIONING PERIOD

Serco shall during the Commissioning Period at the Hospitab:-

4.1.}  perform its obligations specified in Section A of Part | of the Schedule in accordance
with Applicable Laws and Good Industry Practice and the reasonable instrucuons of

© Bummir; and

4,1.2 provide all assistance to Summit and its sub-comtractors in relation 1o their
commissioning activities at the Hespital during the Commissioning Period as

Summit shall reasonably request.

Serco shali indemnify Summit on demand against any claims, losses, damages expenses of
pther liabilities suffered or meurred by Summit as a result of failure by Serco 1o comply with

its obligations under Clause 4.1 but without prejudice 10 Clause 22.2 below:,

In considerattan of performance by Serco of its obligations under Clause 4.1 and Section A
of Part 1 of the Schedule, Summit shall make payment to Serco in accordance with Section B

of Part | of the Schedule.

SERVICES

Subject to Clause 2, Summit, relving on the representations of Serco in Clause 121, appoints
Serco exclusively (subject as provided in the Change Provisions and as otherwise expressly
provided in this Agreement) 1o provide, or procure the provision of, the Services throughout
the Inival Term {but subject to Clavses 6.2, 18 and 21.5 (early termination)) on the terms and

subject 1o the conditions set out in this Agreement and Serco accepts such appointment.

During the lnitial Term, Serco shall provide, or (subject as provided i this Apreement)
procure the provision of, the Services and shall observe, perform and comply with the
obligations of Summil under the Services Agreement {including. for the avoidance of doubt,
the General Provisions, the Cutput Specification and the Method Statements) in each case at

such time or times and in such manner as to ensure compliance by Summit with the terms of

-10-
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57

the Services Agreement unless expressly otherwise provided in Clause & or Clause 9 of this

A greement,

Mo guarantee is given by Summit in respect of the ievels of demand for the Services which

the Trust will reguire during the Inttial Term or any period during the Initial Term.

Serco confimms that it has been involved in the negotiation of the DBFO Contracis (for the
avpidance of doubt including the Qutput Specification and the Method Statements), m so far
as they relale to the Services, and has copies of and has had the opportunity to Tully consider
the tefms of those contracts and has taken these terms into account in entering into this
Agreement. Serco acknowledges that it will not have any claim against Summit arising from
anv misunderstanding or inaccurate interpretation by Serco of any provision of any of the

DBFC Contracts,

Serca shall not knowingly act or omit 1o act in such 2 way as to cause Summit or any of its
sub-contractors 1o be in breach of any oblipations on the part of Summit or any of its sub-
contracters under the DBFO Contracts not delegated to Serco under this Agreement except (o
the extent that such obligations conflict or interfere with Serco’s obligavons under this

Agreement.

Each of Serco and Summit undertake to co-operate in good faith with the other in order to
facilitate the performance of this Agreement and, i particular, each parn will kave due
repard to any reasonable and proper representation made by the other on any matler which
may affect the respective rights, obligations and Habilities of the parties under this
Apreement or under any other agreement or instrument at any time emtered into by either of

them in connecticn with the Project.

H either Serco or Summit becomes aware of any conflict or inconsistency between or within
any of the documents forming part of or incorporated by reference into this Agreement or
any requirement thereof or any instruction properly issued thereunder, that panty shail inform
the other accordingly and the parties shall meet, discuss in good faith and use reascnable
endeavours to agree the manner in which such conflict or inconsistency shatl be rezolved but
fatling such agreement, either party may refer the marter in dispute to be resoived under the

Dispuie Resolution Procedure.



DURATION
This Agreemem shall, subject to Clavse 2. commence an the date of execution of this
Agreemend and shail subsist unti] the lzst day of the Initial Termn, but subject 10 the lawiul

exercise of any termination rights set out in this Agreement and 10 Clause 6.2,

Subject to the provisions of the Services Dircet Agreement, this Agreement shall (without
prejudice to the rights of either party in respect of anv antecedent breach or in respect of any
right or obligation which is expressed to survive the termination of this Agreement} unless
previously terminated in accordance with its terms terminate and cease 10 have effect

automatically on the date of termination of the Project Agreement.

PAYMENT
In consideration of the performance by Serco of its obligations under this Agreement,

Summit shall make payments to Serco in accordance with Part 2 of the Schedule,

EXCLUDED OBLIGATIONS
Liniess otherwise agreed in writing by Summit and Serco from time to time, Serco shall not
be obliged to perform any of the following obligations of Summit under the Services

Agreement;-
2.1 any obligations of Summit 1o the extent they relate to the Equipment Services,

3.2 the obhigations of Summit under Clause 4.2 of and Part 2 of the Schedule 1o the
services Agreement {utilities) and paragraphs 2 and 3 {save, in the case of paragraph
5, in respect of maintenance obligations) of the Appendix to Part 8 of the Cutput

Specification (Utibities Contingency Provision) subject as provided in Clause 102,

3.3 the obligations of Summit under Clause 5.4 of the Services Agreement {consultation)

subpect as provided in Clause 10.15;

8.4 the obligations of Summit under Provision 3.2 {patient confidentiality) subject as

provided in Clause 14.6,

&5 the obligations of Summit under Provisions 7.) and 7.2 (agreement managetnent)

subject as provided in Clavse 10.153;
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314
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the obligations of Summit under Provision 8.1 {prompt paymem} subject as provided

in Clause 10.9.5,

the obligations of Summit under Provision 10 (reputation of the Trust) subjeet as

provided in Clause 10.5;

the obligations of Summit under Provision 11 (Approved Service Providers):

" the obligations of Semmit under Provision 12 {market testing) subject as provided in

Clause 104

the obligations of Summit under Provision )3 and Part B of the Schedule {Penalty

Points);
the obligations of Summit under Provisions 16.2.5 to 16.2.8;

the obligations of Summit under Provision 18 (status of Summit} subject as provided

in Clause 29.11;
the oblirations of Summil under Provision 20 {Tax Deduction Schemel;

the obligations of Summit under Pravision 22.1 {security) sebject as provided in

Claugse 17 4;

any obiigations of Summit under Provision 4 and Part A of the Schedule to the
General Provisions (pavment mechanism) subject as provaded in Pag 2 of the

Schedule;
the obligations of Summit under Parts D and E of the Schedule to the General
Provisions (Change Provisions) subject as provided in Clause 10.5 and Part G of the

Schedule o the General Provisions {Reinstatement};

the obligation of Summit (o provide as part of the Summit ftems, the patient meal

trolleys and the central dishwasher and ward pantry dishwashers pursuvant to Part 1 of

-13-



the Schedule to the Services Agreement (Trust Related Materials) and the obligaiions
of Summit under paragraph 1.7 of Part 1 of the Schedule 10 the Services Apreemom;

and

B.18  the obligations of Summit in relation to the IT Network, [T Software and 1T Repairs
under Part 8§ of the Qutput Specification,
Q. ESTATES MAINTENANCE

The provisions of Part & of the Schedule shali apply with regard 1o the parties’ respective

responsibilities for the Estates Maintenance Service and the parties shall comply with their

respective oblizations under Part 6 of the Schedule.

10. ADDITIONAL SERCO OBLIGATIONS
(LU Latent Defects

10.1.1

10.1.2

10.1.3

Serco shatl promptly upon becoming aware of anv defect or any circumstance likeby
to give rise 1o any defect in the Buildings during the Commissioning Period and the
Initial Term notify Summit and give Summii details of such defect or circumstances

of which Serco iz or becomes aware.

In performing the Services, Serco shall use all reasonable endeavours conststent with
Serco’s obiigations under this Agreement to ensure that it dogs not thereby prejudice
any rights which Summit may have against the Contractor .under the Building
Contract, Serco acknowledges that it has been provided with a copy of the Butlding

Comtract.

Serco ackpowledges that during the Commissioning Pertod and from the Services
Commencement Drate the Contractor will require access 1o the Hosprtal and/or the
Sie for the purposes of remedying such snagging iterns as may be set oot m the list

attached to the Certificate of Contractua! Practical Completion.

102 Utilities

10.2.1

Serco shall, and shall vse all reasonable endeavours to procure that its sub-
contraciors shall, camy oart its aclivities at the Hospital 1n an energy and water
efficient manner (but, notwithstanding the foregoing, shall not be required o

reimburse Summit for any amounts Summit is obliged to pay to the Trust pursvant to



1¢.3

10.2.7
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paragzraph 3.2 of Part 2 of the Schedule to the Services Agreement) and shall provide
training to its staff in this regard and shall co-operate in the development and
implementation of an energy (and, if required by the Trust, water) efficiency
programme to be prepared by Summit and the Trust in terms of paragraph 3 of Part 2
of the Schedule to the Services Agreement and shall provide to Summit or, at
Summit’s dirgetion, the Trust such mformation and advice as the Trust may
reasonably request pursuant to or as 15 otherwise required by paragraph 1.2 of Part 2

of the Schedule to the Services Agreement.

Serco shall pay for its own line rental and call charges in respect of telephones used

by it in ns FM Manager's office at the Hospital.

Serco shall perform Summit’s obligations under paragraph 2 of Part 2 of the
Schedule to the Services Agreement (Interruptible Gas Supply) at such time or iimes
and in such manner as to ensure compliance by Summit with that provision provided
that the lability of Serco for failing so to do shall not exceed 75% of that of Summit
t¢ the Trust in respect of each failere and provided that Summit shall not without the
consent of Serco agree a period shorter than 4 hours for requiring the imemuption of

the gas supply.

Serco shall perform Summit’s obligations wnder paragraph 4 of Part 2 of the
Schedule to the Services Agreement {Monitoring of Usage) at such time or times and

in such manner as to ensure compliznce by Summit with such provisions,

Serco shall as soon as reasonably practicable advise Summit in the event that the

Reserve Fuel begims o be vsed.

Iesurznce

Serco shall procurs that inswrance is effected and mainizined in accordance with the

requirements of Sectipn B of Part 3 of the Schedule.

-15-
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Default

Serco shall promptly inform Summit in writing of:-

10.4.1 any breach or default under this Agreement or any of its contracts with Permitied

10.4.2

Sub-Contractors of which 1t 15 aware, and

any event described in Clause 18.1 (events of default);

grving reasonable details of the circumstances and the steps being taken 0 remedy or

mitigate

Change

their effect.

Serco shali:-

10.5.1

10.5.2

Market

make available 1o Summit or, at the direction of Summit, the Trust, such information,
documents, assistance and co-operation ai such 1ime of times and 1 such manner {1)
as Summit may reguest to ensure compliance by Summit with the provisions of the
Change Provisions in so far as they relale o the Services and Serce’s obligations
under this Agreement and {11} 25 otherwise requested by Summit in connection with

thase provisions;

implernent and/or comply with any Change in accordance with the termms thereof in
go far as relative to the Services and its obligations under this Agreement subject,
where Summit 5 entitled to or subject 1o an adjustment 1 the payments to it vnder
the DBFO Contracts, to an adjustment in the payments to be made under this

Agpreement as provided in Part 2 of the Schedule to this Agreement; and

procure simifar co-operation. assistance, information, documents and compliance of

or from its Permitted Sob-contractors.

Testing

Without prejudice 1o the provisions of Clause 16, Serco shall, at no additional cost to Serco

unless Summit agrees to pay such costs:-

- 16 -



10.7

10,3

10.6.1 co-operate with Summit and the Trust in the operaion of the market testing
procedure tn Provision 12 and provide such informstion and documents 1 Summiy,
the Trust and potential tenderers as Summit may request to faciliate the market
testing procedure with a view to achieving a smooth handover from Serco to any
incoming service provider (but excluding the provision of any Proprietary

Information of Serco);

10.6.2 seli 10 the incoming service provider. with effect from the relevant Market Testing
Date, all Related Materials (save for any Transferring Related Materials which shal
©wransfer at nil cost), subject 10 such Related Matenials being in an appropriate and
satisfactory condition and not excessive in quantity, redundant or obsoiete and
reasonably suitable Tor their purpose at a price (o be agreed or. failing agreement, at

their market value and on the basis that Serco shall warrant to the incoming service

provider that 1t bas good Dtle 10 such Related Matenals;

10.6.3 1if the market 1esting procedure fails to produce a new service provider as envisaged
in Provision 12.7.1, Serco shall assist in effecting a smooth handover of the Services

from it 10 Summit and‘or the Trust, as the case may be.

Summit Approval

I any provision of any DEFO Contract delegated 1o Serco under this Agreement requires 1n
respect of any matter the consent or approval or agreement of the Trust or, but for the
delegation w Serco, of Summit in respect of that matter, such matter shali also require the
consent or approval or agreement of Summit. not to be unreasonably withheld or delayed
provided that, in the case of matters requiring the consent ar approvel or agreement of the
Trust. Summit shall be deemed to be acting ressopably in withholding or refusing such
¢onsent or approval or agreement if such consent or approval or agreement on the part of the

Trust has been withheld or refused.

Reputaticn of the Trust

Serco shall not, and shaill use all reasonable endeavours to procure that no Personne! shail,
knowingly do or emit to do anything in relation to this Agreement or otherwise which may
bring the standing or reputation of the Trust or the Hospital into disrepute or attract adverse

pubihicity ¢ the Trust or the Hospital,
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10.9

Permitted Sub-contractors

16.5.1

10.9.2

10.5.3

10.9.4

16.9.5

10.9.6

Serco may only subcontract the provision of ail or any part of the Services in
accordance with, and shall comphy with, Provision 13 and with the prior wrinep
consent of Summit and on such terms and subject 1o such reasonable condilions as

may be specified by Summit in any such conzent.

Serco shall ensure that no Permitted Sub-contractor to whom the emplovment of any
Employees is to transfer (whether by operation of the Directive, the Emplovment
Reguiations or otherwise) shall commence the provision of Services until n has

emtered into a Services Direct Apreement with the Trust save in terms of paragraph

. 2{d) of the Trust Objection Procedure when such direct agreement shall be entered

into as soon as reasonably practicable (but in anv event within two weeks of

completron of such procedure).

Notwithstanding, the appointment of any Perminted Sub-contracior, Serce shall

remain liable for the performance of its obligations under this Agreement.

Serco shall not amend, terminate of waive any default under any contract with any
Fermitted Sub-contractor without the prior written consent of Summit, such consent

not 1o be unreasonably withheld or delayed.

Serco shall include in its comracts with any Permitted Sub-contractor a writlen
undeniaking to pay for the relevant goods andfor services within 30 days. or such
longer pericd (1) as may result in commercial benefit to the Project or (i1) as the Trust
may agree, after receipt of the suppliet’s invoice and {provided that such poods
andfor services have been supplied in accordance with the relevant agreement and
such liability to pay has arisen and there is po dispute in good faith and in accordance
with the conditions of the relevant contract for resolution of disputes regarding the

amount due) shall comply with the undertaking 10 pay.

Serco shall include in any contract with a Permitted Sub-contractor a provision that
such contract will terminate immediately upon the termination (for any reason) of
this Agreement and no compensation payable upon any such termination {in

aggregate under or in respect of all such subcontracts) shall be greater than that
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pavable in relation io the termination of such sub-contract on termination of this

Agreement an the principles set out in Clause 20 and Fart 5 of the Schedule.

10.9.7 Serce shall provide to Summit details (excluding prices) of all contracts with
Ffermitted Sub-contractors and of all amendments to such contracts within five
Busmess Days of the date such contract or amendment thereto is entered into or

made,

i0.1¢  Licences

10,1t

101077 Serco shall observe, perform and comply with the obligations of Summit under
. Clauses 10,6, 10.8 and 10.9 of the Project Agreement to the extent they relate to the
Services and Serco’s obligations hereunder at such time or times and in such manner

as to ensure compliance by Summn with the provisions of those Clauses, Serco shall

exhibit to Summit on request any permits, licences, consents or authorisations the

responsibility of Serco under this Clause.

10.10.2 On expiry or termination of this Agreement, (o the extent any such permits, hoences,
consents of authorisations the responsibility of Serco under Clawse 10.10.1 are
Serco’s name, Serco shail, a1 Summit’s request, wse all reasonable endeavours to
procure the transfer of any such permil, licence, consent or avthorisatien (¢ Summit
or its nominee {and. in taking out any such permit, licence, consent or authorisation,
shall {in s¢ far as it is able} procure this is transferable 10 Summit oF 18 nominge at
no costy andfor shall sign all documents and provide all assistance as Summit may
reascnably reguire (at no cost 10 Serco unless Summit agrees to pay such costs) in
relation to that transfer ar to secure the issue of a new permit, licence, consent or

authorisation to Summit or % nomines,

Applicahle Laws eic

Without prejudice to Serco’s obligation to provide the Services to ensure compliance by
Summit with its cbligations under the Services Agreement. Serco shall perform its
oblhigations under this Agreement in accordance with all Applicable Laws, Indostry Standards

and Good Tndustry Practice,
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10.13

1014

10,15

Personnel

Serco shall not, and shall ensure that none of the persons fur whom it is responsible under
this Agreement shall, imterfere with Summit or the Trust or persons for whom they are
responsible under this Agreement or the DBFO Contracts. as the case may be. in performing

their obligations under the DEFQ Contracts,

Communications to the Trust

Any notices or communications to be made by Serco or its Perminted Sub-contractors to the
Trust 1y performance of Serco’s obhigations under this Agreement shall be sent 10 the Trust
directly with a copy sent tp Summit at the same time, unless Summit requires in refation o
any specific notices or communications or any category of notices of communications that
these should first be approved by Summit in which case Serco shall not send any such notice
or communicaiion 1o the Trust unless & shall first have been approved by Summit and shall
obtain such approval in sofficient time to ensure compliance with its obligations under this
Agreement.  Summit undertakes not to delay any consideration” of any notice or
communication subminted to it for approval under this Clause provided always Serca has
given it a reasonable time in which 1o do so consistent with the obligations of Serco under

this Agreement.

Persons for whoem Serco is responsible

Serco acknowledges that, as between Summit and Serco, it will be responsible pursoant to
this Agreement for the asts or omissions of its cmplovees, agents, leséees, sub-lussees, s
Fermitted Sub-contractors and its sub-contractors 1o the same extent o whick Serco would be

respansible under the terms of this Agreement if they were its own acts Or oMIssions.

Serco Contract Officer

Serco shall appoint at least two months prior to the Transinon Commencement Date {and
thereafter throughout the duration of this Agreement ensure that al ail times there s
appointed) a Serco Contract Officer 10 be Serco’s representative and 1o supervise the
performance by Serco of the Services and Serco’s other obligations under this Agresment
and his identity shall be notifled to Summit by notice in writing from time 10 time 10gether
with details of his duties, functions and authority. Serco shall procure that the Serco Contract
Officer consults the Summit Contract Officer and the Trust Contract Officer on a reguiar
basis and as often as is necessary with a view 1o ensuring the eflicient provision of the

Services in accordance with this Agreement.



1016

10.17

1018

10.18

1020

Trust Objection Procedure

Where any provision of the DEFO Contracts delegated w 5erco under this Agreement
requires any submission 1o the Trust Objection Procedure, Serco shall in making such
submission comply with the requirements of the Trust Objection Procedure in relation 10 that
submussion includimg compliance with Trust requests for information under that procedure
with a view to ensuring compliance by Summit of its obligations and requirements under that

pracedute,

Contimination

Serco .Shﬂ]] be responsible for appropriate treatment or removal as desceribed in Clause
26.10.3 of the Project Agreement of and costs relating to Contamination arising due to the
act, default or omission of Serco or any person for whom Serco is responsible in terms of this

Agreement and shall indemnify Summit in respect thereof,

Remedy by Trust

Without prejudice to Serco’s other obligations under this Agreement, Serco shall remedy any
failure to perform notified by the Trust in accordance with Provision 16.2 within the
timescale required by or in terms of Provision 16.2, failing which Summit shall be entitled,

but not obliged, 10 effect such remedy.

Services Monitoring Procedures

Summit shafl be entitled to the same rights t¢ audit the camrying owt of the Services
Monitoring Procedures as those to which the Trust s entitled in terms of the Services
Monitoring, Frocedures provided that if the Trust has served a warmning notice under Frovision
15, Summit shall be entitled i¢ such additional nghts in refation thereto as it shall require in

reiation to the Services the subject of the warning notice.

Autg Attendant Faciliry

Serco shall purchase, install, maintain, replace and use in the provisions of the Switchboard
Services an aute attendant facility approved by Sommit, such approval not w0 be
upreasonably withheld, and may remove the auto attendant facility on expiry or termination

of this Agreement, provided it makes good any damage caused by such removal.



10.21

10.22

[J

Manuals eic

Subject 1 Summitl procuring the supply of such items ot documents from the Contractor 1n
accordance with Clause 11.6 below, Serco shall take or maintain costody of log books, all
manuals, test certificates, drawings, plans, buitding regulations and other similar iems and
documents from the Contractor at Contractual Practical Completion Date for use in the
Estates Mainienance Service, keep these in 2 secure place and permit access 10 them by
Summit and itz nominges at all rezsomable times, update these in conjunclion with
performance of the Estates Maintenance Service and deliver them up to Summit or as it may
direct on termination or expiry of this Agreement. For the avoidance of doubt. all documenis

and itéms shall remain at all times the property of Summit.

Serco shall observe perform and comply with the obligations of Summit in Part 11 of the
Schedule to the Project Agreement to the extent that such relates to the Services and Serco's
obligations hereunder at such time or times and in such manner as to ensure compliance by

Summit with the provisions thereof.

SUMMIT'S OBLIGATIONS

Persons for whom Summiit is responsible

Summit acknowledges that, as between Serco and Summit, it will be responsible pursuant o
this Agreement for the acts or omissions of itz emplovess, agents, lessees, sub-lessees, its
Approved Service Providers, 1ts Permitted Sub-c¢ontractors and its sub-contractors {other
than, in each case, Serco or persons for whom Serco is responsible in térms of Clause 10.14
and the Trust, or persons for whom the Trust s responsibte in terms of the DBFC Contracts)
to the same extent to which Summit would be responsible under the terms of this Agreement

H they were its own acts of omisstons.

General Obligations

Summil shall:-

1121 effect and maintain the msurance specified in and otherwise comply with its

obligations under Section A of Part 3 of the Schedule;

11.2.2 promptly supply or procure the supply to Serco of such information as Serco shall
reasonably request 10 enable it 1o perform its obligations under this Agreement a

such time or times as Serco may reasonably request including information made



11.3

available 10 Summit by the Trust in rclation to the Services under the DIBFG
Contracts, such information being limited to information which Summil is entitled to
receive and does receive (using reasonable endeavours to obtain such information)

from amy third party or is otherwise within the possession or control of Summit;

=
ta
LN

not amend or agree the construction of any term of the DBFO Contracts {including,.
for the avoidance of doubt, the Qutput Specification, the Method Statements and
relevant provisions of the Master Definitions Schedule referred to therein used in the
construction or inlerpretation thereol) performance of which is delegated 1o Serco
under this Agreement or which otherwise directly relates to performance by Serco of
its ohligations under this Agreement without the prior written consent of Serco, such

consent not o be unreasonably withheld or delaved;

11.2.4  not release or waive any obligations of the Trust under the DBFO Contracts where 1o
do so would have a material adverse effect on Serco’s performance of its obligations
or exercise of its rights under this Agreement without the prior written consent of

Serco, such consent not to be unreasonabhy withheld or delayved;

11.2.5 not amend the Building Contract nor release or waive any uf the obhigations of the
Contractor under the Building Contract where to do so would have a material adverse
cffect on Serce’s performance of its obligations or exercise of 15 rights under this
Agreement without the prior written consent of Serco. such consent not to be

unreasenably withheld or delaved;

11.2.6 not knowingly act or omit to act im such & way as to cause Serco or any of its sub-
contraciors to be in breach of any obligations on the part of Serco or any of 15 sub-
contractors in relation to the performance of the Services except to the extent that
such abligations confiict or inmterfere with Summit's obligations under the DBFO

Contracts.

Summit Contract Officer
The Summit Contract Officer shall be the representative of Summit m respect of al) matters
arising under or connected with this Agreement and bis identity shall be notified in writing to

Serco from time o time together with details of his duties, functions and authority.



11.4

1.6

Spare Parts
Summit shall make available 10 Serco free of charge for use in the Estates Maintenance
Service any spare parts for the Hospital made available, at no extra cost, 10 Summit by the

Contractor.

Method Statements

Summit shall, at Serco’s reguest and expense, implement the procedure set out in Clause 8 of
the Services Agreement subject 1o the consent of Summit (not to be unreascnably withheld)
10 any changes to the Method Statements for the Estaies Mainmtenance Service and any other

changes which, in the reasonable opinion of Summit wouid adversely impact on Summit.

Manuals

Summiat shall procure the supply 10 Sereo:

11.6.1 by 4 months prior to the Contractval Practical Completion Date, preliminary draft

manufacturers’ technical data; and

1162 by 8 weeks prior to the Contractual Practical Completion Date the items and
documents referred to and on the terms referred to in paragraph 7 of Part 5 of the

Schedule to the Development Agreement.

11.63 by B weeks pricr to the Services Commencernent Date the final handover documents
referred to and on the terms referred to in paragraph 7 of Part 5 of the Schedule to the

Drevelopment Apreement;

In gach case so Tar as these are necessary 1¢ eénable Serco property o provide the Estales

Maintenance Service and the Interim Estates Services.

WARRANTIES AND DESIGN ASSUMPTIONS

Serco represents and warrants o Summit, at the date of this Agreement and on the basis that
such warranties will be deemed to be repeated at Financial Close, that:-

12.1.1 Serco:

12.3.1.1 iz validly incorporated; and



12.3

12,112 has the power and capacity to execute this Agreement and periomm its

cbligations and exercise its rights under this Apresment;

12.1.2 it will not by entering into or performing its obligations or exercising its rights under
this Agreement be in breach of or cavse to be breached any restriction (whether
arising in contract or otherwise) binding on Serco or any of its assets or undertaking
which would adversely affect its performance of this Agreememi or permit

termination of this Agreement.

12.1.53 it has all necessary powers to own its assets and carry on its business as now

conducted;

12.1.4 this Agreement constitutes a binding obligation on Serco and is enforceable in

accordance with its terms.

Without prejudice to Clause 22,6, Serco acknowledges that, in entering into this Agreement,
it is not relying upon any documentation supplied by Summit whether or net originally
detived from the Trust and Summit acknowledges that in entering into this Agreement it is
not relving upon any documentation supplied by Serco, save in each cise as otherwise

expressly provided in this Agreement.

Serco acknowledges that, provided that the Hospital is constructed in accordance with the
design assumptions sel ouwt in Part 7 of the Schedule {“the Design Assemptions™) and in
accordance with the Development Agreement the design of the Hespital will saiisfy its
requirernents 1o enable it ¢ perform the Services in accordance with the terms of this

Agreement.

Summit shail copy to Serco docoments, plans and/or drawings produced as pan of the
detailed design development process subseguent to Financial Close and {in consideration of
pavment by Summnt of £40.000 which amount shall (subject 1o the delivery by Serco to
Summit ¢of 3 VAT invoice in respect thereof) be pavablie within 15 days of Financial Close)
Serco shall notify Summit in writing promptly if it believes the detailed design would or is
likely. to conflict with the Design Assumptions and otherwise provide comments and

suggestions but without prejudice to Clause 12,5, The fingl date for payment of the sum

35



12.6

referred 1o in this Clause 12.4 shall be the date on which Serco is entitled to 1erminale this
Agreement as a result of an event referred to in Clause 18.5. Within five davs after the daie
upon which pavment becomes due pursuant to this Clause 12.4 {or would have become due if
Serco had carried oul its obligations under this Agreement and no set-off or abatement was
permitted by reference to any sum claimed to be due under one or more other contracts) (but
without prejudice to any other provision of this Agrecment) Summit shall provide a notice
specifying the amount if any of the payment made or propesed to be made and the basis vpon

which such amount has been caleulated.

Subjedt 10 the provisions of Clause 12.6 below, if the Hospital fails to comply in any material
rﬂspec.l with the Design Assumptions at the Contractual Practical Compleion Date,
otherwise than as agreed in writing by Surnmit with Serco, such that this matenially adversely
affects the performance by Serco of the Serviges then, subject to Clause 22.3, Summit shall
indemnify Serco against the additional cosis properly, necessarily and reasonably incurred in
the performance of the Services as a result of such non-compliance provided that Serco shall

use all reasonable endeavours to mitigate such costs.

Serco shall within five days of request by Summit ingpect the Hospital to verify compliance
with the Design Assumptions and shall promptly advise Summit following such inspectian
and w1 any event within five days thereof of any non-compliance in this respec and, Tor this
purpose, Summit shall permit Serco reasonable access to the Hospital a reasonable period
prior to the Contractual Practical Completion Date. Summit shall have no liability to Serco
pursuant to Clause 12.5 and Serco shall be deemed to be satisfied that the Hospital complies
with the Design Assumptions to the extent that Serco omits to advise Summit of amy non-
comphanze with the Design Assumptions in accordance with Clause 12.5 1o the extent such
non-compliance was readity apparent to Serco upon making such inspection or which would
have been readily apparent to an experienced provider of services similar o the Services
having taken all reasonable steps in making such inspection for such purposes. In the event
that Serco does so advise Summit within the required period Serco and Summit shall
{(without prejudice to Clawse 25) endeavour io agree what if any effect the matter or matiers
advised wH] have on the performance by Serce of the Services, and in the evemt of a failure
to agree within two days of Serco having advised Summit as aforesmd the matter shall be

resotved under the Dispue Resolution Procedure,



F3.1

13.2

The provisions of Clause 12.5 represent the sole and exclusive remedy of Serco. and Summit
shall have no further iiabitity of whatsoever nature to Serco, in respect of any failure of the
Hospitel to comply with the Design Assumptions for any purposes connected with

performance of the Services or Serco’s obligations under this Apreement.

ORGANISATION, CO-OPERATION AND INFORMATION

Serco shall make available to Summit or, al the direction of Semmit, the Trust or jts
nominees such co-operation, assistance, attendance al meetings, reparts. information and
access {meoluding access to key Personnel and 1o inspect equipment, materials and records at
the Siie and to test and take samples) at such time or times and in such manner s Summit
may réquest to ensure compliance by Summit with the provisions of Clauses 5.5, 5.6, 14,15
and 18 of the Froject Agreement in so far 2 they reiate to the Services and Serco's
obligations under this Agreement. Serco shall procure similar co-operation, assistance,

information and access is given by its Permitied Sub-contractors.
Without prejudice to the provisions of Clause 13.1, Serco shall:-

15321 provide 1o Sumsmit such additional information as Summit may reasonably request in
relation to Serco's obligations under this Agreement within such time as Summit
shall reasonably request such information being limited to information which Serco
may from time 1o time have within its possession or control, or which Serco is
entitled 10 receive and does recerve {using reasonable endeavours to obtain} from any

third party incloding a Permitted Sub-contractor;

13.2.2 provide wo Summit such assistance as Summit may reasonably require in relation 1o
the performance by Summit of its obligations under the DBFQ Contracts consisient

with the oblizations of Serco under this Agreement;

13.2.3 co-operate with Summit and its other sub-contractors and the Trust in order to ensure
the efficient provision of and interface between the Services, the Equipment Services
and the chmical services of the Trust and, without prejudice (o the generality of the

" foregoing, participate in the preparation and review from time to time of the Liaison
frocedures, and/or provide Summit with such assistance and documents as it may
require to agree the Liatson Procedures with the Trust tn consulation with Serco, and

comply with the provisions and co-operate in the operation of the Liaison Procedures

.97,



13.4

in 5o far as they relate 1o the provision of the Services and Serce’s ohligarions ender
this Agreement and the interface of the Services with the Equipment Services and the

clitucal services of the Trust,

13.24 so far as may be permissible under all Applicable Laws and contracts of
employment, provide 1o Summit such access as it may reasonably require to the
premises used for the purposes of, records relating to and key Fersonnel engaged in
the Services on reascnable notice during normal working hours, save 1 the case of

an emergency when such notice as is practicabie shall be given; and

13.2.5 so far as it is able having taken all steps reasonably practical to so procure, procure
sirnilar co-operation, assistance, information, access and ¢omphiance by its Permitted

Sub-contractors,

Serco shall exercise all due care and diligence m the preparation of information and
documents referred o in this Clause 13 and shall ensure the same are accurate (in alt material
respects) and not misleading and shall ensure that at all times there shall be adequate secunty
and retention arrangements for all such documents and information which shall in all cases
be retained by Serco for a period not less than required by law or seven vears from receipt

thereof whichever is the greater, save with the consent of Summit and the Trust.

The provisions of Part 4 of the Schedule shall have effect regarding par‘[i.::ipation by Serco in
the Joint Operating Group and the parties shall comply with their respective obligations in
Part 4 of the Schedule. Serco acknowledges that the provisions of Clause 11 of the Project
Agreement regulate the operation of the Joint Operating Group. Serco shall procure that any
Serco representative on the Joint Operating Group will attend meetings of the Trust’s sub-
committees where so requested by the Trust in accordance with Clause 11.7 of the Project

Agreement,

Serco shall provide. at no additional cost to Serco unless Summit agrees to pay such costs,
such reasonable assistance as may be required by any person from time to lime appointed as
Techmecal Adviser under the Finance Facilities Agreements and shall provide such
information as he may reasonably require 10 enable him 1o discharge his proper duties and

functions.



14 CONFIDENTIALITY

t4.1  Each pamy shall treat all Cenfidential Information of the other party and ns sub-contractors
as confidential and Serco shall treat all Confidential Information of the Trust, of which it
becomes aware by reason of the operation of this Agreement, as confidential, except as may
be necessary for the performance of any obligations under this Agreement and in the case of
Summit, the Project Documents. and each party shall use all reasonable endeavours to
prevent the disclosure of such Confidential Information by their respective officers,
employees, agents or sub-contractors, but so that Serco acknowledges Summit may supply
information 10 the Trust or its nominees in accordance with the DBFO Contracts and that the
Trust may disclose information where permitted and subject as provided in Clause 2.2 of

the Project Agreement. This Clanse 14 shall survive any termination of this Agreement.
14.2  Clause 14.1 shall pot apply 1o Confidential Information which.-

14.2.1 prior to its receipt by the recipient was in the possession of the recipient and at its

free disposal;

14.2.2 s subsequently disclosed 10 the recipient without any obligation of confidentiality by

a third party who has not derived it directly or indirectly from the other party:

14.2.3 15 or becomes generally availabie 1o the public otherwise than throegh the act or

default of the recipient or its 2gent or emplovees,

14.2.4 is required to be disclosed by Applicabie Law. Competent Authority, any recognised
slock exchange on which the Bonds are traded at any time or the order of any
competent court of {provided tenderers shall first agree tn writing to be bound by a
confidentiality undenaking substantially in the terms of this Clause 14 and excluding
Froprietary Information of Serco) in connection with a market testing under

FProwvision 12, or

14.2.5 s required to be disclosed under Clause 18 of the Praject Agreement after receipt of

a confidentiality undertaking referred io in Clausze 12.2.5 of the Project Agreement.

143 Nothing in this Clause 14 shall prohibit Summit from disclosing information to its current or

praspective financiers, shareholders, the Promoters, anyv Associated Company of Summit



i4.4

14.3

14.6

15.]

fexcluding any company or undertaking which is a direct competitor of Serco), any rating
agency. any recoenised stock exchange on which the Bonds are traded al any titme or, where
reascmably necessary to enable any of the Project Documents to be duly performed. 10 a
current or prospective Contracior, Approved Service Provider or Permined Sub-Conracior
and to its or their respective professional advisers, auditors, agents or representatives
provided that any recipient of Confidential Information contemplated by this Clause 14.3
shalt Tirst agree in writing 10 be bound by a confidentiality undertaking substantially in the

terms of this Clause 4.

Nothihg in this Clause 14 shall prohibit Summit from disclosing relevant information which
15 TL'QI...IETEd to be made available by Summit or by a receiver or administrative receiver or
administrator to any person bono fide proposing to provide funding (whether by way of
equity investment, loan or ctherwise) 10 Summit or any Associated Company of Summit for
the purpose of performing its obligations under the Project Documents or as otherwise
provided therein, provided that anv recipient of Confidential Information centemplated by
this Clause 144 has agreed in writing o be bound by a confidentiality undertaking

substantially n the terms of this Clause 14,

Serco shall use all reasonable endeavours to ensure that the conditions of employment of its
Personnel shall permiv disclosure of such conditions in accordance with the provisions of

Clause 13 and this Clause 14.

Serco shall at all times, whether before or after termination of this Agreement, and shall use
afl reasonable endeavours to procure thal all Permitted Sob-Commerors and all Personne]
{being Personnel who have access to confidential information relating to patients) shall. keep
as confidential all mformation relating 1o all patients in the Hospital, not wse {save for the
purpose of performing any of its obligations under this Agreement) or disclose any of that
information and make every reasonable effort to prevent the use (save as aforesaid) or
disclosure of any of that information by a third party, and comply with the requirements of
all Trust procedures from time o time i relation to patient confidentiality, The provisions

of Clause 14.2 shall apply to this Clause in the same manner as they 2pply to Clause 14.].

LICENCE OF INTELLECTUAL PROPERTY RIGHTS
Serco. shall grant, and shall procure the grant by any relevamt third paties (including

Perminted Sub-Contractors), of such licences or sub-licences of Intellcctual Property 1o the



Trust and shall supply. and shall procure the supply by any relevant third parues. of any
relevant software or (subject to the provisions of the Data Protection Act 1984} database on
such terms and at such time or times as are necessary 10 ensure comphiance by Summit with
the terms of Clauses 20.1, 20.2, 20.3 {excluding the licence from the I'T Software Supplier}.
206, 20.8 and 209 of the Project Agreement in so far as they relate 10 Serco and s
Permitted Sub-contractors and the performance by Serco of its oblizations hereunder. In the
case of sub-licences granted or 1o be granted as required by Clause 203 of the Project
Agreement, Summit shall pay 1o Serco any costs retmbursable by the Trost in respect of any

such sub-ficences procured by Serco.

Serco hereby grants 10 Summit, an irrevocable, nom-exclusive, rovalty-free hicence during the
Initial Term and at all times thereafier subject as provided in Clause 158 1o use all
[ntellectual Property owned by Serco whether now in existence oF conmng inde existence
during the continuance of this Agreement developed for and relating to the provision of the
Services and Serco’s obligations under this Agreement, including, for the avoidance of
doubt, any software developed or supplied to fulfil any obligation of Serco under this
Agreement, solely for the purpases of () performing Summit's obligations 1o the Trust under
the DBFO Contracts and (b) in relation to operation of the Hospital and performance of the
Services. Sommit may not sub-licence, transfer, or assign this licence without the prior
writlen consem of Serco such conmsent not 10 be unreasonably withheid nor make any
alterations, adaptations or additions to the subject matter of the Imellectual Property.
Summmit acknowledges that Serco s and will remam the sole owner ﬂf.éll.'l}' such software or
Intellectual Property and Summit shall acquire no right, claim or imtergst in any such
software or Intellectual Praperty during the continuance of this Agreement or thereafter, save

in terms of any licence granted under or in terms of this Clause 15,

Where Serco procures a sub-licence by a third party {in¢luding a Permitied Sub-contracior}
in favour of the Trust in terms of Clause 13,1, Serco shall use reasonable endeavours to
procure the prant of such a sub-licence by such third party on the same terms in favoor of
Summit at no addivonal cost (or if there 15 an extra cost oceasioned thereby and Summit still

requires the grant of such & licence, Summit agrees to pay such extra cost}.

Summit shall comply with the reasonable instructions of Serco in relation 1o the use of
Intellectual Propeny licensed under Clause 15.2 including progedures to avoid infringement

of any third party rights and notification of any third party claims.



15.5

In accordance with the terms of the licence granted by the Trust to Summit under Clause 20.5
of the Project Agreement, Summit hereby grants 10 Serco an irrevocable. pon-exclusive,
rovalty free iicence during the continuance of this Agreement to use all, if any. Intellectual
Property owned by the Trust. whether now in existence or coming inte existence during the
continuance of this Agreement, for any purpose relating to the provision of the Services.
Sumimnit shall. at Serco’s request and expense, and subject to the approval of the Trust, gram
t0 any Permitted Sub-contractor of Serco, appointed in accordance with this Agrecment, s
licence on substantially the terms of this Clause 155, Serco shall comply, and procure
compliance by its Permitted Sub-contragtors, with any instructions of the Trust tn relation 10
the use of such Inteilectual Property including procedures to aveid infringement of any third

party rights and notification of any third party claims.

Serco shall indemnify Summat {or, at 1ts direction, the Trust) on demand and hold Summit
and the Trust harmless from and against all ¢laims made ar brought by any persons for or on
account of actual or alleged infringement of any Intellectual Property hicensed under or in
terms of Clzueses 151, 132 and 5.3 save to the extent, in the case of Intefllectual Property
licensed to Summit snder Clause 15.2. that any such infringement 15 due to failure by
Summit to comply with the reasonable instructions of Serco in the use of such Intellectual
Proparty as aforesaid or use by Summit of such Intelleciual Froperty for a purpose Tor which

it was not licensed under this Clause 15

Subject to Clause 223, Summit shall indemnify Serco on demand and hold it harmless from
and against all claims made or brought by any persons for or on account of actual or 2lleped

infringement of any Intellectual Property {icensed by Summit to Serco under Clause ]335

save to the exient that such infringement is due to failure by Serco to comply with any

instrictions of the Trust in the use of such Intellectual Property or use by Serco of such

intetiectual Property for a purpose for which it was not licensed under Clause 15.3.

All heences of Intellectual Property created by or pursuant to Clawses 15.2 and 15.3 shall
{without ¢ost 1¢ Summit save as provided m Clause 15.3) survive {ermanation or expary of
this Agreement (however caused) save n respect of (a) Proprietary Information of Serco or
{b) where the terms of any sub-licence procured from a third party under Clause 15.3 provide
otherwise, in which case such licences or sub-licences (or the appropriate part} shall,

autormatically termmate on lermination or expiry of this Agreement, as the case may be.



159

15,10

15.11

To the extent that any of the Imellectual Property licensed to Summit andfor the Trust under
Clauses 15.2 and 15.3 is generaled by or maintained on a computer or m any other machine
readable format. Serco shall procure, at no charge to Summit, for the duration of this
Agreement, the gran! of 2 non-exclusive licence or sub-licence for and supply of anv relevam
software or {subject always to the provisions of the Prata Protection Act 1984} database to
enable the Trust and/or Summit or ils nominee 1o access and otherwise use that data for the

purpases set oot i this Agreemnent.

Serco’and Summit shall, at the reasonable request of the ather or as required by the Trust in
terms of Clause 20,10 of the Project Agreement, execute all documents and do all such
further acts which may be necessary to bring into effect or to confirm the terms of any

license or sub-licence created by of pursuant to this Clause 15,

In implementation of Clause 21 of the Project Agreement, Serco shall, within six manths
from Financial Close, submit to Summit for approval the procedures and practices which
Serco proposes 1o adopt for maintaining security of data, materials and documents (including
without limnration all documents referred to in Clause 14 of the Project Agreement),
including arrangements for the backing-up and subsequent recovery of information stored in
electronically retrievable form. The parties shall agree such procedures and practices and
thereafier Serco shall submit such procedures and practices for approval by the Trusi in
accordance with Clause 21 of the Project Agreement and comply with- the Trust Objection
Procedure in relanon thereto. Any disputes shall be referred 1o the D¥spute Resolution
Procedure. Serco shall, and shall procure that its sub-contractors shatl, comply with such
procedurés and praclices as approved by the Trust. I Serco wishes 1o change such
procedures and practices, the parties shall consult together regarding such proposed changes
angd Serco shall submit any proposals for chanpe approved by Swummit to the Trust in

accordance with Clause 21 of the Project Agreement.

EMPLOYEES
The provisions of Part & of the Schedule shall apply with regard 10 emplovees and the parties

shall comply with their respective obligations set put in Fart 8 of the Schedule.
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17.
17.1

17.2

UISE OF PREMISES

Summit shall provide or procure there is provided 10 Serco and its Permitted Sub-contractors
such non-exclusive access to the Trust’s Facilities andi/or the Site as may be necessary to
enable them to fulfil their obligations under this Agreement bul nor otherwise and subject as
provided in Provision 9.2, Serco acknowledges it has been involved in the negatiation of the
Liaison Procedures and the DBFO Contracis and thal the access rights and the limitations set
oul therein are acceplable (o it and further acknowledges that the Trust may restrict or deny
Serco and its Permitted Sub-contractors access to the Site or any part(s) thereof, from time 10

time. in accordance with the Liaison Procedures,

Serco shall, and shall procure that its Permitted Sub-contractors shall. at all rimes comply
with the instructions and regulations of the Trust and the reasonable insiructions and
regulations of Summit {provided these do not conflict with the instructions and regulations of
the Trust with which Serco is obiiged to comply) while present at the Hospital and/or the Site
including, without limitation, all such regulations, conditions or Applicable Laws as Summit

is obliged to comply with under the DBFO Contracts,

Serco shall co-operate reasonabiy with Summit, its emplovess, agents, conteactors and sub-
contractors and any person authorised by Semmit to be on the Site or at the Hospital and with
the Trust's emnplevees, agents, comractors and sub-contractors and shall exercise it rights of
access under Clause 17.1 5o that np inconvenience or disruption is caused 10 Summit or the
Trust or persons for whom they are responsible in terms of this ,&gréemcnt or the DBFO
Contracts respectively but nothing shall require Serco to act in a manner which would
prevent, impede or interfere with the proper delivery of the Services by Serco or a Permitted

Suh-contractor,

Subject 10 Clause 22.2 and Part 3 of the Schedule, loss of or damage to any goods. matenals
or equipment provided by Serco in the course of the performance of its obligations under this
Agresment and any other goods, materials or equipment owned by Serco or for which Serco
15 responsible shall be at the soie risk of Serco. Serco shail be responsible for the secuniy of
all Related Maitenals and any other goods and equipment belonging to Serco and its

Petrmitied Sub-contractors relating to the provision of the Services.

Serco undertakes to take good care of the accommedation, furnishings, fixtures, equipment

and other materials made avasable by Summit and the Trust to Serco for its performance of



7.6

18.
18.1

the Services, Within 30 days followmg the Operational Daie. Serco shall prepare an
inventary and schedule of the condition of all furmiture. fixtures. equipment and other
materials pravided to Serco by Summil andfor the Trust for the provision of the Services,
such inventory and schedule of condition to be subject to Summit approval, acting
reasonably. Serco shall maintain and update the inventory on an annual basts provided it has
received all necessary information from Summit to enzble it to do so.  Serco shall
compensate Summit for any uninsured loss of or damage to any such fumniture. fixtures.

equiprnent or matenals {far wear and tear excluded),

Serco shall advise Summit and its sub-contractors from time to Lme of its proposed Planned
Prex'eﬁtative Maintenance and/or Statutory and Mandatory Inspection and Testing
programmes and both parties shall co-operate regarding programming this so far as
reasonably practicable not to impact on their own individual access requirements and those
of the Trust and Summit’s other sub-contractors but, subject always 1o the requirements of

the Liaison Procedures.

TERMINATION

Summit Termination Rights

Subjest to Clavse 18,7, 1 -

18.1.1 any act of insolvency occurs in respect of Serco or the Guarantor (in the case of an
act of msolvency m respect of Sercoe specified in Clauses IP;‘.I.].E, 18.1.1.4 and
I8.1.1.5 only where the event has a material adverse effect on Serco’s ability to
perform any of its materal obligations under this Agreement) and for the purposes of

this Clause 18.1.1 “act of insolvency” means:-

18.1.1.1 a receiver, administrator, administrative receiver or ligquidator being
appointed and not being withdrawn, set aside or discharged within 20
Business Dravs over all or a material part of the assets of Serco or the
Guaranior other than a solvent liguidation in terms which have been
expressly and previously approved by Summit in writing {acting

rezsonably); or

18.1.1.2  a petition being presenied or a resoclution being passed for the making of

an administration order in respect of Serco or the Guarantor unless a



resolution is passed not to proceed with the proposed course of action or
such petition 15 not granted or 15 withdrawn, set aside or discharged in

each case within 20 Business Davs: or

18.1.1.3  any arrangement or compesition with or for the benefit of its creditors
{including any voluntary arrangements as defined m the Insobvency Act
19863 being entered into by of in relation 1o Serco or the Guarantor other
than in the course of a solvent corporate restructuring the terms of which
have been expressly and previoushy approved by Summil in writing

{acting reasonably); or

18.1.1.4 any encumbrancer taking possession of or being appointed over. or any
diligence {other than to found jurisdiction or on the dependence of an
action), distress, arrestment. exccution or other similar process being
levied or enforced and, mm any such case, not being withdrawn, set aside or
discharged within 20 Business Days on all or any pant of the assets of
Serco or the Guarantor in any such case in respect of an amount exceeding

£75000; ar

18.1.1.5  Serco or the Guarantor ceasing to cary on business, or being or becoming
unable to pay its debts as they fall due within the meaning of Section
F23(1Ke) of the insolvency Act 986 except and for so long as Serco
provides to Summit evidence 1o Summit’s reasonable satisfaction that
Serco or the Guarantor 15 in the course of negotiation with 115 financiers
with a view to re-scheduling or re-financing its debts or resolving the
ISsuc in guestion and Sommit 15 satisfied (acting reasonably} that such
refinancing, restructuring or other resolution is likely to succeed within a

reasonable time thereafter;

18.1.2 Serco commits a Material Breach {not otherwise listed in this Clause 18.1) of this
Agreement, a Material Breach for this purpose being a material and substantiat
breach of any of the terms of this Agreement in respect of which a Service Penalty
Foint is not and could not have been awarded but which has 2 material adverse effect

. on the carrymg oul, by the Trust, of clinical activities from the Sihe or where such

breach has or will have a materially adverse effect on Summit {including without
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18.1.3

18.1.4

815

181.6

limitation such a breach which would constitute an event of default under the Fimance

Facilities Agreement) and in respect of which:-

18.1.2.1  notice is given by Summit to Serco within 120 days of Summit becoming
aware of the breach giving reasonable details of the mater complained of,

and

{a) tf capable of remedy, 5Serco has not commenced and thereafter
completed remedial action within a reasonable penied from the date
of receipt of the notice from Summit which period shall be specified

0 the notice: or

fo) if irremediable, Serco has not compensated Summit (in terms which
are reasonably satisfactory to Summit) for the loss or damage it shall
have incurred as a consequence of such breach’ within a reasonable
period from the date of receipt of the notice from Summit which

petiod shall be specified in such notice; and

18.1.2.2 the issue of whether 2 Material Breach has occurred and/or whether the
remedy pericd given to Serco is reasonable has (m the case of any

dispute) first been resolved by the Dispute Resclution Procedure;

sufficient Service Fenalty Poims are awarded to Serco in any period of twelve
months suech that Summit shall be entitled to 1emminate this Agreement pursuant to

Clause 18,10

the Serco Residual Cap is reduced to less than £1,500.000 (Indexed from | Apri
19967,

the Service Score 15 less than 80% for any Service for any two consecutive months
but disregardimg for these purposes any faitures agreed or determined a5 having been
caused by any default of Summit or any person for whom Summit is responsible in

lerms of this Agreement;

Serce’'s right to provide more than one of the Services terminates under Clause 18.9;
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18.1.7 there is a fundamental breach by Serco of the terms of this Agreement including

abandonment;
15.1.8 the Guarantee ceases 1o be in full force and effect:

then, whilst any such termination event (specified in Clauses 18.1.1 to 13.1.8) is subsisung in
any such case, without prejudice to any of its other rights or remedies, Summit may within
six. months of the happening of such event (or such longer period as may be agreed) at its

discretion:-

(a} lerminate this Agreement by notice in writing having immediate effect or on such
notice {pot exceeding three months) as it may at its option determing and the terms of
Clauses 19 and 20 (and any other provisions of this Agreement as to rights and

obligations on termination) shall apply; or
" serve notice of default on Serco requiring Serco at Summit’s option either:-

(i to rectify or remedy the breach(es) referred to in that notice of default
continuing at the date of service of the notice within 30 days of that notice
{or such longer period as Summit (acting reasonably) may agree in writing is

reasenable in the circumstances prevailing at the relevant time); or

(i1 within 14 days of that notice to put forward a reasonable programme to
rectify or remedy the breach{es) continuing at the date of service of the
notice, that programme 1o be in writing and specify the proposed
rectification or remedy in reasonable detail and the latest date by which it is
proposed that that rectification or remedy shall be completed, in which case

the terms of Clause | 8.2 shall apply.

Where Serco puts forward a programme following notice under Clause 18.1{bXit), Summit
shall have 28 days in which 1o notify Serco in writing that it does not accept that programme
as reasonable, fathing which Summit shall be deemed to have accepted that programme.
Where Summit notifies Serce that # does not accept that programme, the parties shall

endeavour in the following seven days to agree any necessary amendments 1o the programme



18.3

18.4

pul forward. In the absence of agreement in that seven day period. the question whether the
programme is reasonable may be referred by either party to the Dispute Resolution
Procedure. and the Expert shall either accept Serco’s programme as reasonable or substitule
such programme as he beiieves to be reasonable having regard to the represemations of both

parties.

if-

18.3.1 the breach(es) specified in a notice of default served under Clause 18.1{b) is or are

not rectified or remedied:-

18.3.1.1 before the expiry of the pericd referred 1o in Clause 1E1{b)Ni) (if
applicable); or

18.3.1.2  where Serco puts forward a programme pursuant to Clause 8. 1(b)}n)
which has been erther accepted by Summit or delermmed by the Dhspute
Resolution Procedure to be reasonable, in accordance with that
programme ©r such other programme as is agreed or determined pursuant
to Clause 18.2, (uniess due to Force Majeure ot Suspension Event m
which case the programme shall be extended by a period which is
reasonable having regard to the period during which the Force Majgure or

Suspension Event subsisted),

18.3.2 then Summit may terminate this Agrecment by notice in writing having immediate
effect or on such notice (not exceeding three months} as 1 may at 115 ophion
determine and the terms of Clauses 19 and 20 (and any other provisions of this

Agresment as to nghts and obhgations on termination) shall apply.

Withaut prejudice to the rights of Summit under this Clause 18 if the Trust serves notice of
default on Summit under Clause 22.1(b) of the Project Agreement and that default is due to a
breach by Serco of its obligations hereunder then Serco shall, at its own cost, either remedy
the breaches referred to in that notice within such pgriod as the Trust may require or ¢o-
operate with Summit and provide to Summit such information and proposals as it may
request within such time as 1t may require {0 enable Summmit to put forward a programme to

remedy the breaches as required in terms of Clauses 22.1{b}ii) and 22.2 of the Project
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Apreement andfor agree any amendments 10 the programme with the Trust and Serco shall

further comply with the terms of any programme agreed or determined in accordance with

Clause 22.2 of the Froject Agreement. Summit will not agree 1o any such programme or

amend any such programme without the pripr written consemt of Serco. not o be

vnreascnably withheld or delaved.

Serco Termination Rights

Subject 1 Clause 18.7, ift-

18.5.1 there are sums due and pavable under this Agreement by Summit to Serco (which

sums are noet in dispute) which sums have not been paid within 30 days following

receipt by Summit of written notice of non-payment from Serco and provided that

Serco shall also have served a second written notice of non-payment specifying the

intention to terminate this Agreement which second written notice may not be served

prior 1¢ the 20th day following service of the written notice of non-payviment referred

to above and the amount of such sums equals or exceeds:-

18.5.1.1

18.5.1.2

18.5.1.3

in the case of sums which are referable to amounts which Summit is
entitled to recover from the Trust under the DBFO Contracts, and which
have not been recovered by Summit from the Trust, £100,000 Indexed

from Financial Close (exclusive of VAT, or

in the case of sums which are referable to amounts which Summit s
entitled to recover from the Trust under the DBFO Contracts and which
have been recovered by Summit from the Trust, £5,000 Indexed from

Financial Close {exclusive of VAT); or

in the case of sums which are not referable 1o amounts which Summat is
entitled to recover from the Trust under the DBFQ Contracts. £5,000

Indexed from Financial Close {exclusive of YAT);

and provided that in circumstances where the Trust has become entitled 10 terminate

the DBFOQ Contracts pursttant 1o Clause 22,11 of the Peoject Agreement {act of

insolvency) the 30 day period referred 1o in Clause 13.5.1 above shall be deemed to

be a 7 day period, and Serco shall not be required 1o serve a second writlen notice;

T



18.6

18.7

18.8

185

15.52 control (as defined in Secticn 416 of the Income and Corporation Taxes Aci 1988) of
Summit becomes vested in & person wha 15, oF persons acting 1 concert amangsl
whom is, a direet competitor of Serco {and provided that, in the evemt of anv
terrmnation of this Agreement in such circumsiances no compensaton, damages or
other payment of whatsoever nature shall be paid to Serco {without prejudice to

Clause 19.8%

then, whilst any such Termination Event (specified in Clauses 18.5.1 ar 18.5.2) ts subsisting
in any such case, without prejudice to any of its other rights or remedies, Serco may within
BN méﬁnths of the happenmng of such event (o7 such longer period 25 may be agreed)
terminate this Agreement by notice in writing having immediate effect or on such notice (nat
exceeding three months) as 1t may at 15 aption determine (but provided that i the event of
any termination pursuant to Clause 18.5.2 not less than &6 months notice shall be given) and
the terms of Clauses 19 and 20 and any other provisions of this Agreement as to rights and

abligations on termination shall apply.

Summit and Serco’s rights under this Clause 18 are in addition and without prejudice o any
other rights or remedies Summit or Serco may have, including without limitation but subject
to the provisions of Clause 23 any claim for the amount of any loss or damage suffered by
Summmit or Serco on account of the acts or omissions of Serco or Summit, as the case may be
whether pursuant 1o any guarantee given in accordance with the terms of this Agreement or

otherwise, but subject always as provided in this Agreement,

Semmit and Serco acknowledge that their rights of termination are subject 10 the terms of the
Services Direct Agreement and any exergise by the Trust or Financiers of their rights under

any such direst agreement.

Summit and Serco confirm that they have no rights 10 terminate this Agreement save as set

out in Clause 5.2, 11 this Clavwse 18 and in Clause 21,5,

Termination of individual Services
18.9.1 I the Trust terminates the provision by Summit of any one or more Services nnder
the DBFC Contracts (whether under Provision 13, Provision 17, under the Change

Provisions or otherwise) then that Service or Services shall thereupon immediately
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18.9.2

18.9.3

cease 10 be provided by Serco under this Agreement, Serco shall cease 1o be entitled
to payment for that Service or Services under Part 2 of the b¢chedule and the

provisions of Clause 19.6 shall apply.

If, in respect of any Service, 90 or more Service Penaity Points are aceumnulatad in
any period of 12 consecutive months, Summit will be entitied by written notice (o
Serco given within three months thereafter 1o tlerminate the provision by Serco of
that Service under this Agreement and, if any such notice is given, Serco shall cease
io provide that Service under this Agreement from the date specified in such notice,
Serco shall cease 1o be entitled w pavment for that Service under Part 2 of the

Schedule and the provisions of Clause 19.6 shall apply.

Without prejudice to Clause 18.1.2, Summit may terminate the provision of any one
of the Services by notice in writing to Serco within four months of the happening of
such event if Serco commits & material breach (not otherwise listed in thas Clause
18.9) of its obligations in respect of that Service under this Agreement, a material
breach for this purpose being a materizl and substantial breach of the lerms of this
Agreement in relation to that Service which is not dealt with and cannot be deait with
b the award of Service Penalty Points but which has a material adverse effect on the
carrying out, by the Trust, of clinical activities from the Site or where such breach

has or will have a malenially adverse effect on Surmmit and e respect of which;:-

18.9.3.]  notice is given by Summit to Serco within 120 days of becoming aware of

the breach giving reasonable detaiis of the matter comptained of; and

(i3 if capable of remedy Serco has not commenced and thereafter
completed remedial action within & reasonable period from the
date of receipt of the notice from Summit as specified in the

notice;, or

fii) if irremediable Serco has not compensated Summit (in lerms

- which are reasonably satisfactory to Summit) Tor the loss or
damage it shall have incurred as a conseguence of such breach

within a reesonable period from the date of receipt of the netice

from Summit as specified in the notice; and
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18.10

19,
19.1

19.2

18.3

18.93.2 the issue of whether a material breach has occurred andfor whether the
remedy period given to Serco 15 reasonable has (in the case of amy

dispute} first been resolved by the Dispute Resolution Procedure.

Termination ¢f Agreement by reference to Penalty Points

Subject to Clause 18.7, if there are accumulated in respect of Serco in any period of twehve
conseculive months a number of Service Penalty Points which equals or exceeds the Summit
Threshold Poimts (see Provision 15,8 of the General Provisions) then Summit will be entitled

pursuant to and subject to Clause 18.1 to terminate this Agreement.

CONSEQUENCES OF EARLY TERMINATION/EXPIRY

In the event of this Agreement terminating or expiring in either case on any early termination
of the DBFO Contracts, Serco shall observe, perform and comply with, and procure that its
Permitted Sub-contractors observe, perform and comply with, the provisions of Clauses
23.1.1 and 23.1.4 (other than Clause 23.1.4{e)) of the Project Agreement 1¢ the extent they
relate to the Services and the performance of Serco’s obligations hereunder at such time or
times and in such manner as {0 ensure compliance by Summit with the provisions of those

Clauses,

On any expiry of this Agreement at the end of the Term, Serco shall provide such assistance
as the Trust may reguire, in accordance with Clause 2553 of the Proiect Agreement, 1o
ensure an orderly transfer of responsibility for the provision of the Services or equivalent

services to be provided by the Trust or 2 new service provider thereafter.

Cn any early termination or on the expiry of this Apreement without any early termination of

the DBFO Contracts:-

19.3.1 Serco shall deliver 1o Surmmint all decuments and data in the possession af control of
Serco which relate to the performance, monitoring. management and reporting of the
Services and its obligations hereunder (and which shall at the request of Summit be
dehivered in electronic file format or other electronic media o0 the extent such
documents and data exist in such medium), excluding Proprietary Information of

Serce, but including all documents, manuals, certificates, drawings, log books and
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other such items made available by the Contrastor in relation to the Hospital and held

by Serco for the purpose of the Estates Maintenance Service:

the responsibility for the provision of the Services shall be transferred from Serco
and shali vest in Summit or s nominee and Serco shall have no further nght or

obligation 1o provide the Services;

Summit may, at its option, reguire Serco or its Permitted Sub-contraclors 1o transfer

i Summit or its nominee any materials or equipment refating to the provision of the

" Services at a price 10 be 2greed and, in default of agreement, at their market value, as

1934

19.3.5

18.3.6

independentty valued and on the basis that Serco warrants that it has good title to
such materials and equipment save that Transferring Related Materials will transfer
at no cost and, save where such termination is caused by Serco breach, Serco may at
ils opticn reguire Summit (or the incoming service provider) to acquire such
equipment and materials at a price (o be agreed or at their market value provided that
such items are not redundant or obsolete, excessive in quantity and in reasonable

candition and suitable and required for performance of the Services,

serco will ensure that there 15 removed from the Site all matenals and equipment
belonging to Serco or its Permitted Sub-contractors which are not o be acguired by
Summit or its nomines under Clause 199353 and will, and will ensere that its

Permitted Sub-contractors and their employees, vacate the Site;

Serco shall do all such other reasonable acts or things necessary to accomplish a

smaoth transition of the management of the Services to the new service provider;

save as required ar permitted in terms of Clause 19.3.1, each party shall, within thirty
days of such expiry or early termmmation, rewm all documentation, statements and
other materials (and all copies) supplied under or in connection with Serco’s
performance of the Services which contains Confidential information of the other
party ot the Trust {or its sub-contractors} and, if requested, either party shall certify
i writing 1o the other that it has fully complied in all respects with this provision

after the return of such documentation;



19.4

19.5

19.6

19.3.7 if Surmmit 50 elects any contragt entered into by Seeco in respect of this Agrecment
shall be novated or assigned to Summit or such other person as Summit may elect
with effect from the expiry or termination of this Agreement and epon such election
Serco shall take all necessary steps and execute such documents as and when
necessary to give effect to such novation or assignation to Summit or such other
persan and Serco shall indemnify Summil or such other person in respect of any

liability arising from any breach of contract prior to such novation or assignation.

In order to facilitate the requirements of Clause 19.3.7 Serco undertakes 10 Summil thai with
effect Trom the date hereof, it will ensure that any contract i enters with any Permitted Sub-

coniracior:

19.4.1 will contain an undertaking by the party or parties contracting with Serco to novate
or assign the benefil and bunden of any such contract to Summit (or as it may direct)
if so requested by Serco {and in this respect, Serco shall only make such request to
any such contracting party if so0 requested by Summit) immediately prior 1o the

expiry or termination of this Agreement;

19.4.2 will not contain any terms which would have the effect of depriving Summil (or its
nominee} of all or a substantial part of the benefit of any such novated or assigned
contract or of imposing on it obligations which are more onerous than those imposed

on Serco.

On the expiry or termination of this Agreement, Serco shall indemnify Sumnmit (and/or, at its
direction, the Trust) on demand and hold them harmless in relation to all losses, actions,
claims, demands, costs, charges and expenses arising out of any acton or ¢lam by any
person in relation o the termination of s contract with Serco or a Permitted Sub-contractor
as a result of the expiry or termination of this Agreement save where the termination of this

Agreement 15 otherwise than due to Serco default,

Serco shall, at no cost to Summit, provide such assistance and comply with such timetable as
the Trust may require, or a5 Summit may reasonably require, for the purpese of ensuring an
orderhy transfer of responsibility for provision of a Service upon the transfer of responsibility

for a particutar Service from Summit under Provision 17 or Serco under Clause 18.9, a5 the

.45,
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19.8

19.9

case may be, or the deletion of & Service under the Change Provisions, Such assistance ma

include. (without limnaton) so far 28 permitied by law-

19.6.1

delivery of documents and data in the possession or control of Serco which relate 10
performance, monitoring, management and reporting of that Service {and which shall
ai the request of Summil be delivered in elestromic file formar or other elecironic
media to the exient such documents and dafa exist in such format) but excluding
Proprietary Information of Serco provided that Summit shall permit Serco, its agents

and representatives reasonable aceess 10 such documents subsequent to such transfer,

" where in the possession or under the control of the Trust, to the extent such access is

19.6.2

19.6.3

made available by the Trust;

delivery of data refating to the terms and conditions of employment and employment
records of those of Serco’s emplovees who may be affected by the Emplovment
Regulations and/or the Directive upon any transfer of responsibility lor the provision

of a Service;

the trapsfer of anv matenals or equipment relating to the provision of that Service at
a price 1o be agreed or, failing agreement, at their market value as mdependently
valued or otherwise the removal of such materials and equipment from the Site (save

that Transferring Related Materials will transfer at no cost)

Serce undertakes that it shall not knowingly do or omit to do anything which may be

reasonably Dkely to adversely affect the ability of the Trust or Summit to ensure an orderly

iransfer of responsibility for provision of a Service or the Services.

Termination of this Agreement shall not affect any rights and obligations under this

Agreement in relation to antecedent breach as at the date of termination or which are

expressed 1o survive the termination of this Agreement and shall not affect this Clause 19 or

Clauses 11,2, 10.17. 14, 158, 20 and 23, which shall remain in full force and effect.

Where, following termination of this Apreement, compensation may be recoverable pursuani

to Clause 24 of the Project Agreement, Serco shali provide to Summit such information as

Semmit may reasonably request to ehable it 1o caiculate the amount of any compensation so

recoverable.

T
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20.3

If Summit proposes to terminate this Agreement pursuant o Clavse 181 Summit shall,
having regard {acting reasonably} to the urgency with which it requires (o substitute Serco
with a new Approved Service Provider taking account, for these purposes, the level of the
Serco Residual Cap and the extent and speed at which it may be reducing, underiake either a
market testing exercise on the same terms as described in Provision 12 of the General
Provisions (hut withoot mviting Serco to retender) or a different bona fide competitive
tendering exercise. If the contractual terms on which such tender is based taken as a whoie
are more onerous than those 1o which Serco is subject under this Agreement. then 1o the
extent Summit incurs additional costs as a result of such more onerous terms, the sums

recoverable under Clause 23 .4 shall be reduced to that extent..

COMPENSATION

Save as otherwise expressly provided in this Clause 20, Serco shali not be entitled to any
compensation, damages or any other pavment of whatsoever nature on expiry or termination
{for whatever reason} of this Agreement but without prejudice to the provisions of Part 5 of

the Schedule and 1o Clause 19.8.

If this Agreement is terminated prior to Contractual Practical Completion, other than in terms
of Clauses 18.1, 18.3.18.5.2, 18,10 or 21.5 or termination of the DBFO Contracts as a resuit
of or in connection with any breach of this Agreement by Serco or any act or omission of
Serco or any person for whom Serco is responsible in terms of this Hg;rmmem, then Serco
shall be entitled to compensation as a result of such termination equal to the aggregate of (i)
zll amounts {if any} owing or accrued to Scrco under this Agreement up io the date of
termination and (iI) Serco’s imecoverable reasonable costs arising from the tendering,
negoliation and entering into of this Agreement 1o the extent not already reimbursed by
Summit andfor the Promoters bess {0ii) any prepayments received by Serco which relate to the
period after the date of termination or payment deductions accrued but non yet incurred up to

the date of termination.
If this Agreement:-

20031 s termminated by Serco pursuant to Clause 18.5.1; or

w47
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20.3.2 1erminates under Clause 6.2, other than as a result of or in ¢onnection with (i) breach
of this Agreement by Serco or any sl or omission of Serco or any person for whom
it is responsible in terms of this Agreement. or (ii) termmation of the DBFQ

Contracts under Clause 26.7 or 26.8 of the Progest Agreement.

in either case on or after Contractual Practical Completion then Summit shall pay 1o Serce
the Serco Compensation Amount calewlated in aceordance with and as provided in Section A

of Part 5 of the Schedule,

1f this Apreement:-

20,40 isterminated pursuant to Clause 21.5 (Force Majeure). or

20.4.2 terminates under Clavse 6.2 as a result of terminaton of the DBFO Contracts under

Clause 26.7 or 26.8 of the Project Agreement;

in either case on or after Contractual Practical Completion then Summit shall pay to Serco
the Serce Compensation Amount calculated in accordance with and as provided in Section B

of Part 5 of the Scheduie.

Amounts payable under this Clause 20 shall be payable by Summit within forty days of
agreement or determination of the applicable sum or in circumstances where there is no
termination of the DBFO Contracts, after 20 Business Days after the date of ermination of
this Agreement or the date of agreement or determination of the applicable sum, whichever is

the latar,

Where termination of this Agreement occurs as a result of or contemporaneously with the
DBFO Contracts, Serco shall not be entitied to receive in respect of the amaunts pavable to 1
pursuant to this Clause 20 any amounts greater than those which Summit is entitled to
recover from the Trust and which are referable to the payments due io Serco under this
Clause 20 pursuant to Clause 24 of and Schedule 10 to the Froject Agreement {as agreed or
determined thersunder) (but without prejudice to Serco's right to pursue claims for any

reduction or shortfall directly against the Trust pursuant to Clause 22.6 as applicabie),

-4%-
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The final date for payvment of any sum which becomes due pursuant 10 this Clause 20 shall be

as set out in Clause 2005 abowve,

Within five days afier the dale upon which payment becomes due pursuant ¢ this Clause 20
{or would have become due if Serco had camied out its obligations under this Agresment and
no set-off or abatement was permitted by reference to any sum claimed to be due under one
or more other contracts (but withowt prejudice to any other provision of this Agreement))
Summit shall provide a notice specifying the amount if any of the pavment made or proposed

to be made and the basis upon which such amount has been caleulaled.

The pavments made pursuant to Clavses 20.2. 20.3 and 20.4 are in full and final sentlement of
any liability of Summit for the acts, omissions or events which are the grounds of
termination and Serce shall not be entitled to any other compensation, damages or payment

of whatsoever nature in respect of such but without prejudice to Clause 19.5.

FORCE MAJEURE/SUSPENSION EVENTS

Meither party shall be in breach of an obligation under this Agreement 10 the extent it is
unable to perform or is delaved in performing that ebligation in wheole or in part by reason of
Force Majeure or a Suspension Event (or the consequences thereol) provided that Serco shall
only be relieved of liability to the extent that Summit is entitled to be reliaved from liahility
under the Project Agreement in relauon 1o the provision of the Services, Serco shall be
entitled to any extension of ime for performance as is granted to Summit under the DBFC
Contracts in respect of any obligation under the DBFO Contracts delegated to Serco under

this Agreement,

If enber party shall seek to rely oo this Clause 21, it shall as soon as reasonably practicable
give notice 1o the other with all avatlable particulars of the act or matter claimed as a Force
Majeure event or a Suspension Event. The party so affected shall take af! reasonable sieps 10
remedy or mitigate the faiiure to perform and keep the other party informed of the steps so

being taken.

If a Force Majeure or 2 Suspension Event accurs then payment will be dealt with under

paragraph 7 of Part 2 of the Schedule.

_ 40
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21.5

If Serco is unable as a resuit of the event of Force Majeure or the Suspension Evenl 1o
provide any of the Services, Summil may at its own osl obtain the affected Services from
any third party until Serco resumes the provision of the affected Services. Serco shall give
such assistance and information 1o that third party which is reasonably necessary to cnable
that third party to provide the affected Services (and shall procure like co-operation from
each Permined Sub-Contractor) ban neither Serco nor 1ts Fermitted Sub-Contractors shall in
so doing be obliged 1o reveal any commercially sensitive information or make available any

Froprietary Information.

If either party is unable to perform all or any material part of its oblipations under this
Agreement a5 a consequence of Force Majeure for a continuous peniad 1o excess of nine
months, either party may, following consultation with a view to resolving the macter for a
peried of not less than 60 davs, terminate this Agreement by giving one month’s prior notice

in writing and the compensation provisions in Claese 20 shall appiy.

INDEMNITIES

Serco shall indemnify Summit and/or, {at Summit’s direction,} any person for whom Summit
is responsible in terms of this Agreement or the Trust or any person for whom the Trust is
responsible in termms of the DBFO Contracts on demand and hold them harmless against all
costs, damages, losses, ¢laims, demands. expenses and liabilities (including reasonable legal

and other professional expenses) incurmed by them:-

22.1.1 as a direct result of any claim for or in respect of the death or personal injury of any
person emploved or engaged by Summit or any person for whom Summit is
responsible in terms of this Agreement or the Trust or any person for whom the Trust
15 responsible i terms of the DBFO Contracts or any other person in cach case if and
to the extent that it is caused by Serco or any person for whom Serco is responsible

in 1erms of this Apreement;

I-a
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—
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in repairing or reinstating or replacing any assets owned by or in the possession of
Summit or any person for whom Summit is responsible in terms of this Agreement or
the Trust or any persoa for whom the Trust is responsible in terms of the DBFO
Contracts which have been lost or damaged if and to the extent that such loss or
damage has becn caused by Serco or any person for whom 3ereo 13 responsible in

terms of this Apreement;
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as a direct reselt of any Prosecution against Summit or any person for whom Summit
is responsible in terms of this Agreement or the Trust or any person for whom the
Trust 15 responsible i teems of the DBFO Comiracts brought against them as a result

of the breach or non-performance of any obligations of Serco under this Agreement:

in respect of any tncrease in insurance premiums or podicy excesses as a result of any
¢laims made on account of any matter for which Serco is responsible under the

indemnities in this Clause 22.1;

as a result of any damages or compensation payable to any workmen or other person
in the employment of Serco oF any person for whom it 15 responsible 1n terms of this

Agreement;

as a result of a breach by Serco or any person for whom it is responsible in terms of
thes Agreement of 115 obligations under this Agreement inciuding, but not hmited to
any costs, {osses and liabilities suffered by Summit under or in connection with the
Project Documents, inciuding (without limitation) any reduction or deductions of
sums payable to Surnmit by the Trust pursuant t¢ the DBFO Contracts, any merease
in the amounts pavable by Summit under the Finance Facilities Agreements
inclnding for these purposes the inter-company loan agreement berween Summit and
the Subsidiary and any costs, losses or expenses arising as a result of the acceleration

of Fmancial Indebtedness; and

as set out i Clauses 330, 4.2, 18.2.3, 10.17, 156, 19.5, 23.4, and Part § of the
Schedute;

provided always that:

(a}

(k)

Sereo will not be obliged to pay more than once for the same costs, loss or damage;

"in the event that any costs, loss or damage are imcurred by any person for whom

Summit is responsible under this Agreement or the Trust or any person for whom the

. Trust 15 responsible in terms of the DBFQ Contracts which ts recoverable under any

indemnity in or referred to in this Clawse 22.1, ther Summit shall either be entitled to

=51 -



recover those aosts or that loss or damage from Serco hereunder on behall of and as
agent for that persen or shzll direct Sereo to. in which case Serco shall. indemnify

the relevant person directly in respect of those costs or that loss or damage,

Subject 1o Clawse 22,3, Summit shall indemnify Serco {or. ar the direction of Serco, its

Femmitied Sub-contractors) on demand and hold them harmless against all costs, damages.

losses, clzims. demands, expenses and liabilies {mcluding reasonable lepal and other

professional expenses) incurred by them:-

12
&3
e
1}

" as a direct result of any claim for or in respect of the death or personal injury of anv

person employed or engaged by Serco or its Permitted Sub-contraciors or any
patients or visitors to the Hospital or any other person if and to the extent that it is
caused by Summit or any person for whom Summit is responsible in 1erms of this
Agreement or the Trust or any person for whom the Trust is responsible in terms of

the BBFO Contracts;

i repairing or Teinstating or replacing any assets which are owned by or in the
possession of Serco or iis Permitted Sub-contractors which have been lost or
damaged if and to the extent that such loss or damage has been caused by Summit or
any person for whom Summit is responsible in terms of this Agrecment or the Trust

ot any person for whaorn the Trust is responsible in terms of the DBFO Contracts;

a5 a direct result of any Prosecution brought zgainst Serco or any Permitted Sub-
contractor as a result of the breach or nor-performance of Summit's obhgations

under this Agreement or the Trust's obligations under the DBFO Contracts;

as a result of the breach or non-observance by the Trust or any persons for whom it 1s
responsible o terms of the DBEC Contracts of any of its obligations under the

DRFO Contracts:

as a result of a breach by Summit or any person for whom it is responsible in terms

of this Agreement of its obligations under this Agreement; and

- as set ot an Clauses 12,5, 157 and paragraph 3 of Part § of the Schedule,
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provided always that.-

{2}

{b}

(c)

{d}

Serco shall., to the exient that any such maner arises where Summit s liable 10
indemnify Serco or any of its Permitted Sub-contractors 1n terms of Clauses 22.2.1,
2232 or 22.2.3 claim under the relevant insurance pelicy (or policies) effected and
mainlained by Summit of 5erco in terms of Part 5 of the Schedule and use all
reasonable endeavours 1o pursue such claims and, 1o the extent that such recovery 15
made, Sumnmit’s {iability under this Clause 22.2 shall be reduced accordingly or, to

the extent Sumsit has already indemaified Serco or s Perminted Sub-contractors.

* Serco shall reimburse such amounts to Summit not to exceed the amount paid by

Summit provided that Summit shall be obliged to indemmify Serco for all reasonable
costs incurred in comnection with making such claims but withowt prejudice 1o
Serco’s rights ender this Clause 222 to the extent that no recovery is made under

such insurance {including to the extent of any policy excesses);

Summit shall not be obliged to pay more than once for the same costs, oss or

damage:

in the event that amy costs, loss or damage are incurred by any Permitted Sub-
contractor which are recoverable under any indemnity in or referred to in this Clause
22.2, then Serce shall ether be entitled to recover that loss or damage Trom Summal
hereunder on behalf of and as agent for such Permitted Sub-contracter or shall direct
Summit to, in which case Summit shall, indemnify the Permitted Sub-contractor

directly in respect of those costs or that loss or damage;

in the case of Clause 22.2.4 the liability of Summit shall be limited to the additional
costs reasomably and properly incurred by Serco and its Permitted Sub-Contractors in

the performance of Serco's obligations under this Agreement.

To the extent that any liability or obligation of Summit whether under Clause 22.2 or

otherwise arising pursuant to this Agreement relates to any act or omission or default of the

Trust of any person for whom the Trust is responsible in terms of the DBFO Contracts or any

act of omission or default of a sub-contractor of Summit (other than Serco), including,

without limitation, the Approved Service Provider providing the Equipment Services and/or

the Caontractor, Serco shall be entitled to recover from Summit (under any indemnity set out
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225

ot referred o in Clavse 222 ar otherwizse as 2 result of any claim arising pursuant to this
Agreement) only 1o the extent of and no more than the Recovery Amount. In this Clause
22.3, the “Recovery Amount” means the amount (net of any costs of recovery properly
incurred which have nat been recovered by Summil from the Trust or such sub-contractorn. or
Serco, provided that for these purposes, costs incurred at Serco’s direction or in complying
with Serco’s directions shall be deemed 1o have been properly incurred) which Summit is
entitled 10 recover under and 1n accordance with the DBEO Contracts or the relesvant sub-
contract (25 agresd or determined thereunder), 25 the case may be, in respect of the event or
circumstances giving rise to Summit’s obligation to indemnify Serco under this Agreement
or any claim by Serco against Summit hereunder. Summit may satisfy any of the indemnities
set oul or referred to in Clavse 22.2 by procuring that another person indemnifies Serco
directly in respect of any such claim. The conduct of any proceedings by or on behalf of

Summit against the Trust or any such sub-comtractor as referred to above shall be carried omt

in accordance with Clause 22.6 below.

Where ¢ither party makes a claim under any indemnity set out or referred 10 in this Clause
22, that party shall take all reasonable steps to avold or mitigate the costs, loss andfor damage
in respect of which such elaim is made.

Subject to Clauses 22.3 and 22.6, if any claim 15 made or action brought against either party
{“the Indemnified™} by any third party arising out of the matters indemnified under this
Clause 22, the other party (“the Indemnifier™) shall be prompthy notified thereof and mayv at
its own expense conduct all negotiations for the sentlement thereof and any iitigation or other
proceedmas that way arise therefrom.  The Indemnified shall not, unless and wunti] the
Indemnifier has failed within a reasonable period m the circumstances to take over the
conduct of the negotiations, litigation or other proceedmes, make any seftlement of or
admission in respect of such claim or action. The Indemnifier shall be responsible for all
costs associated with the condoct of such nepotiations, litigation or other proceedings and
shali further mdemnify the Indemmfied from and azainst afl costs, hatulimies and expenses
which may be suffered or incurred by the Indemnified in respect thereof. The Indemnifier
shafl keep the Indemnified fully informed of the conduct of all negotiations, litigation or
other proceedings and the Indemnified shall provide all reasonable assistance, at the cost of
the Indemnifier (but excluding the costs of reasonable management time}, to the Indemnifier
for the purpose of contesting such claim or action and in connection with such ncgotiations,

litiation or other proceedings. Serco agrees that Summit may further pass the conduct of
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any such claims or actions to its Approved Service Providers, Permitted Sub-contractors., the
Comtractor or the Trust in which case. subject as aforesaid, Serco shall provide &l reasonable
assistance to such Approved Service Providers. Permitted Sub-contractors, the Contractor or

the Trust m accordance with this Clause.

In circumstanees where Serco’s entitlement 1o recover fram Summit under any indemnity or
otherwise pursuant to this Apreement is limited in terms of Clause 223, the following

provisions shall apply:-

22.6.1 5Serco shall notify Summat of w5 claim against Summit withowt avordable delay and
f of its intention 1o conduct 2 claim in accordance with Clavse 22.6.2 below against the

Trost or the person for whom the Trust is responsibie n terms of the DBFO
Contracts or the relevant sub-contractor as appropriate (and in any event within

month of becoming aware of the occumence of the event giving rise 10 such claim)

and shall supply a copy of the relevant documents to Summit;

22.6.2 subject to the provisions of this Clause, on the giving of the notice pursuant 1o Clause
22.6.1, Serco shall be entitled, at its costs, to conduct the claim against the Trust or
the person for whom the Trust is responsible in terms of the DBFQ Contracts or the
relevant sub-contractor as appropriate in the name of Summit and shall have the
conduct of any incidental negotiations and Summit shall give Serco ot its nominec
all reasonable co-operation, access and assistance, at the cost of Serco, for the
purppses of the conduct of such elaim provided that Summit is indemnified to its
reasonable satisfaction in respect of any costs, expenses and Liabilities it may seffer
or incur as a result of the conduct of the claim by Serco and Serco shall keep Summit

fully informed and shall consult with Summit about the condect of any such ¢laim,

22.6.3 if, in the reasonable opinion of Summit, it becomes apparent thal the claim relaies o
wider issues affecting more than one of Summit and/or Summit's sub-contractors
then Summit may notify Serco that it is taking over the conduct of such ¢laim and of
any incidental negotiations and. upon receipt of such notice, Serca shalt take all sieps

' reasonably necessary to transfer the conduct of such ¢laim 1o Summit and shall
provide Summit with all reasonable co-operation, access and assistance for the
purposes of such claim. Summit shall keep Serco fully informed and shall consubt

with Serco abowr the conduct of such claims and shall use abl reasonable endeavours
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to pursue such claim and Serca’s right to indemnification shall include all reasonable
costs incurred by it in the canduct of the clan by it until trapsfer of the conducy of

the clasm 10 Semmit:

=264 if Serco fails 1o pive notce to Summit that it wishes 1o conduct a claim pursuant 1o
Clavse 22.6.2 within the one month period referred to in Clause 22.6.1 above,
Summit shall be entitled 10 conduct such claim and to defend, compromise or settle

such claim as its sees fit.

LIABILITIES'REMEDIES

Subjec.t to Clause 23.2, the maximum aggregate liability of Serco in respect of (i} alf claims
under Clanses 4.2, 10025, 1017, 22.1.4 {10 the extent arising otherwise than as a resull of
Serco breach). 22.1.6, and 23.4. (ii) all deductions made under paragraphs 2 to 5 (inclusive)
of Part 2 of the Schedule and (iil} additional costs agreed or determined under Clavse 23.3
shall be limited to and shall in no evenmt excesd £2.000.000 (Indexed from April 19983

provided that;-

23.1.1 there shall be disrexarded or added back in for the purposes of calculating this limit
on liability any amounts recovered under any insurance policy or from a third party
and Serco shall wse all reasonable endeavours w effect such recovery and shall

promptly notify Summit of any such recovery;

b2
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deductions under paragraph 4 (No Substantive Service) and 5 (Self help) of Pan 2 of
the Schedule shall be reduced {for the purposes of calculating this imit on liability)
by an amount equal (¢ any net saving in Serco’s costs relating 10 the matter the

subject of deduction;

23.1.3 there shall be disregarded or added back in for the purpose of calculating this limit
on hability costs the subject of any claim 10 the extem these would have been

mewred by Serco if the circumstances piving rise 1o the claim had not arisen:

and the maximum aggregate remaining liability of Serco in terms of this Clause at any time
and from time to time, taking into account at such time claims and deductions made and
costs ancumed, adjusiments made or to be made and indexation, t5 referred to in this

Agreement as the “Serco Residual Cap™. Serco shall provide to Summit such information

- 58 -
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and evidence and access 10 such records as Summt mav reasonably require 1o determine the
amount of the Serco Residual Cap from time to time including, without Hmitation,
information retating to all costs refered 1o in this Clause 23.1. Serco shall fusther noufy
Summi i writing with each inveice submitted in terms of paragraph 8 of Pant 2 of the
Schedule its calewlation of the amount of the Serco Residual Cap at that time (bui. for the
avondance of doubt, Serco’s calculation may be disputed at any time by Summil). Any such

dispute shall be determined in accordance with the Dispute Resolution Procedure.

If at any time this Agreement has become terminable by Summit on account of Serco default
in cireumstances where Serco could reasonably he treated as having constructively
abandoned its responzibilities under this Agreement, the Serca Residual Cap shall thereupon
be deemed 10 become £3,000,000 (Indexed from April 1996) and, for the avoidance of doutt,
no account shall be taken in ascertaining the amount of the Serco Residual Cap of any

liablities incurred by Serco prior to that point in time.

Serco shall notify Summit from time to time in writing of the amount of any additional costs
incurred by 1t in performing the Services as a result of the occurrence of a Legislanive
Change requiring a change m the Ouipnt Specification, other than an Ehgivle Change, and
shall provide 1¢ Summit all information and evidence 2s Summit may reasonably require to
substantiate such notification. The parties shall endeavour in good faith to agree the amount
of such addittonal costs but, failing such agreement within ten Business Days of receipt by
Summit of such notice from Serco, either party may refer the matter to the Dispute

Resclution Procedure for delermination,

If:-

2341 this Agreement s Terminated by Summit under Clause 18; ar

23.4.2 this Agreement terminates under Clause 6.2 as a result of a breach of this Agreement

by Serco or any act or omission of Serco or amy person for whom Serco is

responsible in terms of this Agreement; or

Todd
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LI ]

Summit terrnates the provision by Serco of any ape or more Services under Clause

15.9;

.57.
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then Serco shall indemnify Summit on demeand from and against all losses. liabilities. claims,
costs and expenses suffered or incurred by Summit as a result of, or 10 connection with, the
ermination of this Agreement of such Service or Services, as the case may be. including,
without limitation, costs in relation to obtaining a replacement service provider to perform
the Service ar Services on the terms of this Agreement as are additional o those which
would have been incurred by Summit pursuant to this Agreement but for lermination of this
Agreement or the Service or Services, as the ¢ase may be and any costs. hosses and hiabilities
suffered by Summit under or in conpection with the Project Documents, including (withowt
limitation) any reductions or deductions of sums payable to Summit by the Trust pursuant to
the DBFD Contracts, any increase in the amounts peyvable by Summit under the Finance
Facibit.ies Agreements including for these purposes the inter-company loan agreement
between Summit and the Subsidiary and any costs, losses or expenses arising as a resuft of

the acceleration of Financial Indebtedness.

Summit shall not be liable 1o Serco for any loss of profit, loss of business or financing costs
suffered or incurred by Serco or any person for whom it is responsible 1n terms of this

Agreement as a result of any breach of this Agreement by Summit.

Serco shall not be [iable to Summit for any costs, losses or lizbilities under the Finance
Facilities Agreement suffered or incurred by Summit or any persan for whom it 18
responsible in terms of this Agreement as a result of any breach of this Agreement by Serco
provided that the provisions of this Clause 23.6 shail not apply to any C.Iaims brought under

the Clauses referred to In Clause 23.1(1) of this Agreement

Each party shall take all reasomable steps to mitigate any 1058 1L may suffer as a result of the

performance ot failure 1o perform by the other party of this Agreement.

AVAILAEBILITY

Without prejudice to Serco’s obligations under this Agreement, Serco shall so perform its
obligations under this Agreement that none of the Affected Areas as defined in Part A of the
Schedule to the General Provisions shall a1 any time be Unavailable as a result {wholly or

partly) of any of the following:-

24.1.1. failure by Serco properly to carmy out its obligations under this Agreement in respect

of Estates Maintenance Services;
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24.1.2 any other breach of this Agreement or act or omission on the part of Serce, or any

person for whom it 15 responsible under this Agreement,

Withowt prejudice 1o the other provisions of this Agreemem, if any Affected Arca becomes
Unavailable, Serco shall discharge its obligation in relation to Estates Mainmienance Services
s¢ &5 1o minmse the Unavailability and to remedy the Unavailatility as soon as reascnably

practicabie.

Serco'shall promptly copy 1o Summit any notices served upon Summit or Serco {at the Help

Desk or otherwise) pursuani 1o the DBFO Contracts,

DISPUTE RESOLUTION PROCEDURE
The provisions of Part 9 of the Schedule shall apply with regard 1o any difference or dispute
(*a Dispute™) of whatever nature between Summit of the one part and Sérco of the other par

arising under the Agreement (including, without limitation, any question of mterpretation).

NOTICES
Any notice or other communication 10 be given by one party to another wnder, of in
connection with the matters contemplated by this Agreement shall be communicated as

follows:-

L



26.1.1 ifto Summn; Summit Healthcare (Law) Limited
céo Dr. William Moves
The British Linen Bank Limited
PC Box 49
4 Mehville Street
Edinburgh EH3 TNZ
Fax No: 0131 - 243 - 8351

Copy to: Mr M. ). Collard, McAlpine Hegalthcare Limited. Eaton
Court, Mavlands Avenue, Heme!l Hempstead, Herts HPZ
TR

Fax No: 01442 - 230024

26.1.2 ifto Serco; Mr John Jeffery
Serco Limited
Alderney House
Mo, 4 Sandy Lane
Teddington
Middlesex TW11 00U
Fax No: 018] 614 3737

Copv io: Mr . Smith, Serco Health Limited, Aldemey House, No. 4
Sandy Lane, Teddington, Middlesex TW11 0DU
Fax No: 0718] 614 3737

ar, 10 either case, to such other addresses and/or facsimile number in the United Kingdom
and/or marked for such other attention as may from time to time be specified by the relevant
party t0 the other, by notice given in accordance with this Clause 26, for the purposes of this

Clause 26,1,

Any notice or other communication to be given by one party to the other under, of in
vonpection with the matters contemplated by this Agreement shall, uniess otherwise
specified, be in writing and shall be given by letier defivered by hand or sent by firsi class
pre-paid posl or recorded delivery or registerad post or by facsimile transmussion and shall be

deemed 10 have been recerved:-

2621 in the case of delivery by hand prior to 4.30pm on a Business Day, when delivered

and in any other case on the Business Diay following the date of delivery; or

26.2.2 in the case of first class pre-paid post or recorded delivery or registered post. on the

second Business Day following the day of posting; or

- 50 -



27

29,
9.1

29.2

26.2.3 in the case of facsimile where the transmission oecurs prior 1o 4 30pm on a Business
Day, on acknowledgement by the addressee’s facsimile receiving equipment and in
any other case on the Business Dray following the day of acknowledgement by the

addressee’s facsimile receiving equipment.

LAW AND JURISDICTION

This Agreement shall be governed by and consirued in accordance with the Law of Scotland
and the parties irrevocably submit to the non-exclusive jurisdiction of the Count of Session,
5c0ﬂaijtd and waive any plea of forum non conveniens, The submission in this Clause 27
shall not preclude procesdings in any other court of competent jurtsdiction subject always as

provided in the Dispute Resolution Procedure.

RESTRICTIVE TRADE PRACTICES ACT

Any provision of this Agreement or any agreement o1 arrangement of which it forms pan
which is subject to registration under the Restrictive Trade Practices Act 1976 shall not take
effect until the date after particulars have been furnished to the Director General of Fair

Trading pursuant to Section 24 of that Act.

GENERAL
The rights and obligations under this Agreement may not be assigned, wransferred, sub-
contracted or otherwise disposed of in whale ar in part by either party without the prior

written consent of the other except:-
29.1.1 tothe extent expresshy provided in this Agreement;

9.1,

[R%

in the case of Summit. by way of a fixed and/or floating charge or charges given to
any Financier, as security for any Financial Indebtedness under the Finance Facilities
Agreements; and

29.1.3 interms of the Services Direct Agreement,

Mo amendment to this Agreement shall have effect unless agreed in writing stgned by 2 duly

authorised representative of each party. Each party acknowledges that it does not enter into
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29.4

299

this Agreement in reliance on any representation. warranty or other undentaking by any party

not expresshv set out or referred 1o in this Agreement.

Mo delay by or omission of either party in exercising any right, power, provilege or remedy
under 1h1s Agreement shall operale 10 impair that right, power, privilege or remedy or be
construed as a wajver. Any single or partial exercise of any such right. power. privilege or
remedy shall not preclude any other or further exercise or the exercise of any other right,

power, privilege or temedy,

Meothing in thes Agreement shall be constroced as establishing or implying a parmership. joim

YENIUre or agency.

If apy provision in this Agreement shall be or become illegal, invalid or unenforceable, the
effectiveness of the remaining provisions of this Agreement shall not be prejudiced or

impaired.

Each party shall at the request of the other execute any additional documents and do any

other acts or things which may reasonably be required w give effect to this Agreement.

Each party shall be responsible for paving its own ¢osts and expenses in relation to the
preparation, execution and implememation of this Apreement, excepl where expressly
provided to the contrary and except for any award of costs or expenses by a competent court

or under the Dispute Rezolution Procedure.

This Apgreement topether with all provisions of the DBFOQ Contracts referred to in or
incorporated by reference into this Agresment constitutes the entive agreement of the parbies
in rclation to the subject matter of this Agreement and supersedes any prior negotiations,
proposals, agreements and representations {whether written, oral or implied) relating thereto

tetween the parties or their respective professional advisers.

o anncuncement shall be made by either party in connection with this Agreement without
the prior written consent of the other, not to be unreasonably withheld or delayed, save as
required by law or the requirements of any recognised stock exchange on which the Bonds

are traded at any time.
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26.14

All financiat obligations arising m the performance of Serco’s obligations under this
Agpreement shall be the sole responsibility of Serco. except as expressty stated 10 the contrary

in this Agreement.

Except where expressly authorized in writing by Summit, Serco shzll not hold itself oot as
the agent of Summil or the Trust and shall have ng power 10 bind or pledee the credit of or
otherwise have any deslings on behalf of either of them. Serco shall not say or do anything
that mav lead any other person to behieve that Serco ts acting as the agent of the Trust or

SUmmit.

Subject to Clause 29.1, this Agreement shall enure for the benefit of and be binding on the
respective permitted successors in title and permitted assignees of each party. who shall
procure that each such transferee executes an agreement with the other party by which the

transferes agrees 1o be bound by this Agreement.

Anry sum pavable under this Agreement not paid by the due date {or, where pavable on
demand, on that demand being made) shall (uniess otherwise staled or a different rate is
specified} bear interest at the Interest Rate calculated on a daily basis with gquarterly rests
from the due date uniil the date of actual payment, after as well as belore judzement or
decree, provided that in any case where it is determined that Summit is entitled 10 any sum
which it would have been entitied 1o deduct from the Serco Payment or by which Summit
would bave been entitled 1o reduce the Serco Payment had the same nol been dispuied,
interest will be payable upon such sum at the Bond Rate calculated on a daily basis with
guanerly rests from the date of such Serco Payment until the due date for pavment fallowing

upon such determination,

29.14] Subject to Clawse 29.14.3, all references to amounts in this Agreement are
references to those amounts exclusive of any YAT which 15 or may be properly

chargeable im relation o any suppby for which they form the consideration.

22.14.2 (a)  Each party shall pay to the other party an amount equsl to any VAT properly
chargeable in respect of any supply made 1o it under this Agreement against
delivery of a valid VAT invoice in respect of that supply which, in all
material respects, complies with the requirements of Part Il of the Value

Added Tax Regulations 1995,
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(b}

25.145 ()

(b)

If the amount of the Serco Favment 15 adjusted pursuant 10 Part 2 of the
Schedule {or under any ather provision of this Agreement) or if a sum of
money shall become due for payment by or to Summit any monies pavable
shall have added to them a sum equal 1o any appropriate adjustment in
respect of the VAT chargeable by reference to the final valve of the supply
of any goods andfor services under this Agreement and 2 credit note shall be

1ssued where appropriate for VAT purposes.

Where any cost, Tee, expense or disbursement 5 to be indemnified or
reimbursed to any party of to be taken into account in any computation, in
each case, under this Agreement, the amounts (o be mdemnified, reimbursed
or deducted shall be taken to be the amount of that cosi, fee, expense or
disbursement net of any VAT chargeabie thereon to the extent such VAT is
recoverable as input tax by the recipient of any supply to which the cost, fee,

expense or disbursement relates.

Where (i) any cost, fee, expense or disbursememi referved to in Clause
29.14.3(a) above includes an amount in respect of VAT chargeable thereon
ard {1i} any party {acting reasonabhy) certifies that it is unable 1o recover
such VAT as input tax from H M Customs & Excise {such certificate to be
conclustve and binding, save in the case of manifest error) the cost, fee,
expense or disbursement shall, to the extent so centified. be reimbursed,
indernnified or taken into account in any computation (as the case may be)

together with an amount equal 1o any VAT chargeable thereon.

29.15  Summit and Serco shall, in cammying out their respective obligations under this Agreement,

act at all times in good faith.

CORRUFPT GIFTS AND PAYMENT OF COMMISSION

Serco warrants that in entering this Agreement it has not {and to the best of its knowledge

none of its Permitied Sub-contractors nor the Guarantor have) done any of the following

{hereafter “prohibited acts™):-
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3010 offered, given or agreed to give any director, member, emplovee or representative of

the Trust any gift or consideration of any Kind as an inducement or reward:-

30.1.1.1 for deing or not doing (or for having done or not having done) any action in
relation to the abtaining or performance of this Agreement or the DBFO

Contracts, or

30.1.1.2 for showing or not showing favour or disfavour to any person in relation 1o

this Agreement or the DBFO Contracts;

K .2. entered into this Agresment in connection with which cammission has been paid or
has been agreed to be paid by it or on its behalf, or to its knowledyge, to any director,
member; emplovee or representative of the Trust unless before the Execution Date
particulars of any such commission and of the terms and condinens of any such
agreement for the payment thereof have been disclosed in writing to the Trust and

Summit.

Nothing in this Clause 30 shall prevent the Guarantor, Serco or its Permitted Sub-contractors
from paying any proper commission or bonus to their employees pursuant to their terms of

employment.

SET OFF

Subject as otherwise expressly provided in this Agreement or as required by law, all sums
due under this Agreement shall be paid in full without set-off, counter-claim, withholding or
cther deducticn save that there may be deducied therefrom any sums which have bheen
determined pursuant to the Drspute Resolution Procedure or by a competent court 10 be due

and pavable or previously agreed 1o be due and payable,

If any sum, other than interest, pavable by either party 1o the other party in accordance with
this Agreement pursuant to any indemnity obligation or otherwise pursuant to or in
connection with any breach of contract shall be subject to a charge 1o taxation in the hands of
the recipient, the sum pavable shall be increased to such sum as will ensure that after
payment of such taxation the recipient shall be left with a sum equal to the sum that it would
have recetved in the absence of such charge to taxation, provided that the paver shall not be

requited 1o make an increased payment {a “Tax Payment™) under this Clause 31.2 1o the
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extent that the Tax Pavment represents taxation chargeable in respect of the prefit clement
due to the recipient m respect of any amounts pavable by either party to the other parry
pursuant to this Apreement provided further that this Clause shal! not apply 1o payments 10
be made by Summit under Clause 20 nor 1o imerease any sum pavable bevond any limit on

that payment expressly provided for in this Agreement.

NEW SERVICES

Nothing in this Agreement shall prevent either the Trust or Summit from entering into
arrangements with third parties for the provision of services which are not Services, and
neither the Trust nor Summit is obliged to offer the provision of such services to Serco first
ar at all provided that, where the Trust consults with Summit, Summit shall consult with
Serco with regard to the Trust’s requirements for such services where it is given sufficient

time by the Trust 1o do so.

INVALIDITY

H any of Clauses 3.5, 206, 22.3, and Paragraph 8.5 of Part 2 to the Schedule of this
Agreement is or are held to be or are rendered void or ineffective or will otherwise be
unenforceable on the part of Summit by or a5 a resalt of any Applicable Law then the parties
hereby agree that any such ¢lause or claeses of this Agreement so held or rendered shall be of
no further force and effect and this Agreement shall be construed and interpreted as if such

clauses do not form part of this Agreement.

If, m respect of any amount to which Clauses 3.5, 20.6, 22 3, and paragraph 8.5 of Pan 2 of
the Schedule of this Agreement apphies, the restrictions to entitlement referred to in Clauses
3.5, 2006, 22.3, and paragraph 8.5 of Part 2 of the Schedule of this Apreement are held 1o be
or are rendered void or ineffective or will otherwise be unenforceable on the pant of Summit
{an "Act Event™}, then Serco and Summit agree that, notwithstanding the other provisions of
this Agreesment, the due date for payment of any Additional Amount under this Agreement
shall be sixty (60) davs after the date that, bt for this provision, sech amount would have

been pavable.

For the purposes of this Clause 33.2, an "Additional Amount” {5 an amount equal to the
difference berween the amount that Serco is entitied to receive under this Agreement and the
amount that Serco wouid have been entitled to recover under this Apgreement if the

restrictions to entitlement referred to in Clauses 3.5, 20.6, 22.3, and paragraph 8.5 of Part 2
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of the Schedule of this Agreement had not been held to be or rendered void, ineffective or
gtherwise unenforceable. as determnined by Summit's Contraet Officer acting reasonably and

with reference to any relevant rates or prices set out in this Apreement.

IN WITNESS WHEREOF this Agreement consisting of this and the preceding 66 papes together

with the Schedule is executed as follows:-

SUBSCRIBED for and on behalf of

SUMMIT HEALTHCARE (LAW) LIMITED
at {erTpord on

the {8t day of June 1998 by

one of its directors in the presence ofi-

QJ"R"‘SB Q"‘@\Q‘kk" Witness I[ .

Auds Dheaent Chnsmen  puiName  Midet, Sory. Cocc AL, Full Name

.............. Drrector

LD o kameE TEERNCE  Address

ED o edw g gl

SUBSCRIBED for and on behalf of
SERCO LIMITED

at AL on

the  /G/A _day of June 1998 by

one of its dirgctoys in the presence of:-

L
/{.%wé Witness ,/h\“"-/%h}-‘h.x Director

”ﬂf{’%ﬁﬁﬂﬂ’ oo .Address
LT HELES. Pl LY [tk A
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This is the Schedule referred to in
the Services Sub-Contract
between Summit Healthcare
{Law) Limited and Serco Limited
THE SCHEDTULE
PART I

SERVICES DURING COMMISSIONING PROCEDURE

Section A

1.

{a)

(b]

(c)

(d}

Serco shall, duripg the Commissioning Period at the Hospital. undertake the following

matiers;-

a deep clean and, where appropnate, clinical cleaning being the cleaning 1o be carried out
following the builders” clean in order to bring the Hospital to the standard of cleanlingss
required in the Output Specificanon ("Deep Clean™). For the avoidance of doubt the Deep
Clean will be 2 single event occurring prior to the Services Commencement Date (or if the
Commissioning Services are delayed in the circumstances detailed in Pant 7 of the Schedule

ta the Project Agreement prior to the Operational Date} and not & recurring event;

the same obligations as the Estates Maintenance Services (bul excluding the Performance

Measurement Syvstem) (“loterim Estates Services™)

security services to the extent of four persons during the day and evening and two persons at
night, including receipt/responsibility for kevs and responsibility for permitting access to the
Hospital to persons permiited access by Summit in 2ccordance with a programme drawn up
by Summit and notified to Serco daity at least 24 hours in advance, compliance by its
security personnel with that programme such that, without prejudice to the foregoing, Serco
shall not permit or refuse access other than in accordance with that programme unless

otherwise instrocted by the Summit Contract Officer (*“Interim Security Services™). and
such other matters and services as Summit may request including matters and services

reguested of Summit afier 90 days from the Contractual Practical Completion Date up to the

Operaticnal Date (*“the Additional Services™).
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2. Serco shall further during the Commissioning Period (without the right to additional pavmem
therefor):-

{a) install 2 computerised Planned Preventative Maintenance System and prepare hard copy log
books in such form as may be approved by Summit acting reasonably;

(k) receive from the Trust the Autocad Station at the Site,

{cy make available its stafl for training on svstems by the Contractor on the basis of a
programme 1o be agreed.

Section B

In consideration of performance by Serco of its obligations under Clause 4.1 and Section A of this

Part of the Schedule. Summit shall in respect of the Commissioning Period make payment to Serco

as follows:.

(a)

(b)

{c)

{d}

{e)

Serco shall not be entitled to any additional payment in respect of the Deep Clean;

the additional sum of £19,889 (Indexed from t April 1998) in respect of Interim Security

Services;

the sum of £214.941 (Indexed from ] April 1996) in respect of the Interim Estates Services
phus the cost incurred by Serco of all Components imespective of their cost during the
Commissioning Period in accordance with and subject to the other provisions of Part 6 of the

Schedule to this Agreement; and

the sum of £45,000 {Indexed from 1 April 1996} in respect of the consamables and

managemerd of the above services; and

the costs properly incurred by or on behalf of Serce in the provision of the Additional
Services {excluding any profit} as demonstrated to Summit on an open book basis (“the
Additional Costs™) plus a margin of 10% of the Additicnal Costs provided that Serco shall,
and shall procure that 1ts sub-contractors shall, use all reasonable endeavours to mimmise the

Additional Costs consistent with its obligations under this Agreement and provided that no
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Additional Costs shall be pavable in respect of any Additional Services requested by Summit

as & result of any breach by Serco of s obligations hereunder.

Within Tive Business Davs after the end of each calendar month during the Commissioning Period
{or within five Business Days of expiry of the Commissioning Period, as the case may be} Serco shall
provide an anvoice to Summit for the amounts due to Serco in respect of the preceding calendar
month {being the amounts referred to in paragraphs (b)-{d}) of Section B as apportioned on a pro-rata
basis between each month of the Commissioning Period (or part thereof) topether with such
Additional Costs as defined in paragraph () above incurred by Serca in the preceding month and
Serca shall provide to Summit all supporting information and evidence of such amounts due by
Summit as Summit may reasonably require. Summit will pay such inveice within ten Business Days

thereafter incleding any VAT (if applicable} due thereon.

The final date for payment of any sum which becomes due pursuant to this Section B shall be the
date on which Serco is entitled to terminate this Agreement as a resuft of an event referred to in

Clause 18.5.

Within five days after the date upon which pavment becomes due pursuant to this Section B (or
wonld have become due if Serco had carried out its obligations under this Agreement and no set-off
of abatement was permitted by reference to any sum claimed o be due under one or more other
contracts) {but without prejudice 1o any other provision of this Agreement) Summit shall provide a
metice specifving the amount if any of the pavment made or proposed to be made and the basis upon

which such amount has been calculated.

Section C
Without prejudice to Clause 11.2.6, Serco shall not be responsibie for any failure 1o perform s

obligations under Section A above io the extent that such failure arises from:-

{a) Serco's inability 1o obtain appropriate access for its persemnel for training and access for
persennel of the Trust prior to and during the Contractor's commissioning of the plant and

the Hospital;
{b) Serco’s imability to obtain access to the Hospital to witness the testing and commissioning of

the plant and egquipment and provided that {afier ihe Transition Commencement Date) Serco

shall make available appropriate personnel to witness such i accordance with the

-70-



(c)

(d)

{e)

Yalidation/Testing schedule deveioped in accordance with the requirements of paragraph 1.1

of Part 5 of the scheduie to the Development Agreement;

Summit's failure to provide reasonable training on the operation of the plant in accordance
with the proposal referred to in Clause 3.11.2 commensurate with the requirements of an
experenced facilities management provider (and provided that Serco shall make appropriate
personnel available for such training).

Surnmit's failure 1o implement the Validation Testing schedule referred to above: and

it Summit or any persens for whom it is responsibde in terms of this Apreement interferes

with Serco in the performance of its obligations in terms of this Part 1 of the Schedule,

save in each case as a result of any ast or omission of Serco or as a result of any breach by i

of ns obligations hereunder.
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PART 2

PAYMENT

Serco Payment

Subject to the provisions of paragraphs 2 o 7 {inciusive) of this Part 2 and the other
provisions of this Agreement, Summit shall pay to Serco in respect of each Month during the
Imitial Term in accordance with the provisions of this Part 2, the sum (“the Serco Payment™)
being the aggregate of the foliowing amounts {each adiusted so far as applicable by the

Change Provisions) for that Menth:-

1.1 the Indexed Services Total less the Management Portion (“the Serco Capacity

Element™); and

1.2 the Usage Element {excluding the Utilities Payment) less the Management Portion

(“the Serco Usage Element™};

provided that, if any Service ceases to be provided by Serco under this Agreement, Serco
shall cease to be entitled to pavment for that Service and the necessary adjustments shall be
made to this Clause and provided further that no deductions shall be made under paragraphs
2 10 & (inclusive} uniess and until the same shall have been agreed by Serco or determined 1o
be due under the Disputes Resolution Frocedure applicable to Disputes between the Trust

angd Summit under the DBFO Caontracts,

Performanee Deductions - Unavailability

Summit shall be entitled to deduct from the Serco Payvment the amount of any Unavailability
Deductions arising as a result of breach of Serco’s obligations under this Apreement or
otherwise recover such Unavailability Deductions from Serce which recovery shall be made
at Summit’s discretion either by deducting such amount from the Serco Payment payable in
respect of any subsequent Month or Months (which amount shall be taken into account and
deducted on the relevant invoice(s) to be provided by Serco in sccordance with paragraph 8.1
below?} or by recovery of such amount as a debt due from Serco which amount shall become

due and payable by Serco within 5 days of written demand in respect thereof by Summit

-
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Performance Deductions - Performanee Measorement System

Summit shall be entitled to reduce the Serco Pavment apphicable in anv Month by the PMS
Deducuon for that Month or otherwise recover the PMS Deductions from Serco which
recovery shall be made at Summit’s discretion either by deducting such amount from the
Serco Payment payable in respect of any subsequent Month or Months {which amgunt shall
be taken into account and deducted on the relevant invoice(s) to be provided by Serce in
zecordance with paragraph £.1 below) or by recovery of such amoumt as a debt due from
Serco which amount shall become due and pavable by Serco within 5 davs of written demand

in respect thereof by Summit

Performance Deduetions - Mo Substantive Service

Summit shall be entitled 1o redoce the Serco Payment applicable 1in any Month by the
agpregate of all Relevant Deductions in respect of the Month or Months to which the Penod
or Periods relate calculated in accordance with the procedure for caleulating such deductions
set out in paragraph 9 of Part A to the Schedule 1o the General Provisions {any aliocation of
such deductions batween Months being on 2 pro rata basis) or otherwise recover all Relevant
Deductions from Serco which recovery shall be made at Summit’s discretion either by
deducting such amount {rom the Serco Payment payable in respect of any subsequent Month
or Months {(which amount shall be taken into account and deducted on the relevant invoice!s)
to be provided by Serco in accordance with paragraph 8.1 below) or by recovery of such
amount as a debt due from Serco which amount shall become due and payable by Serco

wiihin 5 days of written demand in respect thereof by Summit.

Self Help

Summit shall be entitied to reduce the Serco Pavment applicable in any Month by the
apgregate of all costs incurred by Summit under Provision 16.2 of the General Provvisions or
under Clause 10018 in respect of ithat Month or otherwise recover such costs from Serco
which recovery shall be made at Summit’s discretion either by deducting such amount from
the Serco Pavment pavable m respect of any subsequent Month or Months {which zmount
shall be taken mto aceount and deducted on the relevant invoice(s) to be provided by Serco in
accordance with paragraph 8.1 below) or by recovery of such amount as a debt due from
Serco which amount shall become due and payable by Serco within § days of written demand

in respect thereof by Summit.
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Industrial Action

Summit shall be entitled to reduce the Serco Pavment appticable in any Month by anv
amounts deducted from the Uninary Payment by the Trust in accordance with paragraph 9.9
of Part A of the Scheduie 1o the General Provisions in that Month or otherwise recover such
amounts from Serco which recovery shall be made at Summit’s discretion either by
deducting such amouni from the Serco Payment payvable in respect of any subseguent Month
or Months (which amount shall be taken Imo account and deducted on the relevant invoice(s)
to be provided by Serco in agcordance with paragraph §.1 below) or by recovery of such
amount as a debn due from Serco which amaunt shall become due and pavable by Serco

within 5 days of written demand in respect thereof by Summit.

Force Majeure
During any period when paragraph 10.3 of Part A of the Schedule to the General Provisions

applies, Serco shall:-

{a) for the first six weeks thereof be entitled, in substitution for any amounts otherwise
due to 1t pursuant to paragraph | of this Part 2, to all costs reasonably, properly and
necessarily incurred by Serco in respect of the period in guestion in performing the
Services in compliance with this Agreement excluding, for the avoidance of doubt,

all loss of prefit of Serco and its Permirted Sub-contractors; and

{t) thercafier be entitled to payment in terms of paragraph 1 of this Part 2 disapplying
any Additional Unavoidable Services Operating Costs as referred to in paragraph 10
of Part & of the Schedule 1o the General Provisions except to the extent such
Additional Unavoidable Services Operating Costs constitute costs incurred by Serco;

and

Serco shall have an obligation 10 mitigate 115 costs incured in performing the Services and,

in deing so. shall comply with the instructions of the Trust.

Payment Procedure
Serco shall provide Summit as soon as reasonably practicable and in amy event within 5
Business Days of the final day of each Month with an invotce for the Serco Payment

apphicable for that Month itemising the amount of each of the Serco Capacity Element and
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the Serco Usage Eiement and any amounts to be deducted therefrom pursuant to paragraphs 2

to & (inelusive} of this Par 2.

Summit shall pay 1o Serco the amounts due to Serco pursuant 10 thes Part 2 on or prier to the
date falling five Business Diavs after the end of the Month following the Month to which the
paviment relates ar, if later, within |5 Business Davs afier recerpt by Summit of the inveice

1ssued pursvant 1o paragraph 2.1,

Each of Surmmit and Serco shall have the right at reasonable hours and on giving reasonable
notice to the other 1o examine the books and records of the other, or, in the case of Serco. any
relevant Permitted Sub-conmtractor, 1o the extent necessary to verify the accuracy of any
information provided pursuant to this Part 2 and Serco shall permit the Trust 10 examine its
books and records, and those of s sub-contractors where the Trust so requires in lerms of

paragraph 12.5 of Part A of the Schedule to the General Provisions.

Within 5 Business Days after the expiry or termination of this Agreement, Serce will pay to
Summit any overpayment of the Serco Payvment as a conseguence of any deductions under

paragraphs J t0 6 (inclusive) not having been made,

Notwithstanding the foregoing provisions of this Part 2. Serco shall not be entitled 1o receive,
in respect of amounts pavable to it pursuant to this Part 2, any amounts greaier than those
which Summit is entitled to recover from the Trust and which are referable io the payments
due to¢ Serco pursuvant 1¢ this Part 2 in accordance with Paragraph 12 of Part A of the
Schedule to the General Provisions {zs agreed or determined thereunder) (but without
prejudice to Serco's right to pursue claims for any reduction or shortfall directly against the

Trust pursuant to Clause 22.6 g5 applicable).

The {inal date for payment of any sum which becomes due pursuant to paragraph 3.2 of this
Part 2 of the Schedule to this Agreement shall be the date on which Serco is entitled to

ierminate this Agreement as a result of an event referred 1o in Clause 13.5.

Within five days after the date upon which payment becames due hercunder {or would have
become due if Serco had carried oat its obligations under this Agreement and po set-off or
ahatement was permitted by reference 10 any sum elaimed 1o be due under one or more other

contracts) (but withowt prejudice to any other provision of this Apreement) Summit shall



provide a notice specifying the amount if any of the payment made or proposed to be made

and the basis upon which such amount has been calculated.

Change

It is envisaged that any adjustments to payments under the DBFC Contracts consequent upaon
a Change the subject of Clause LS will be made 10 the Indexed Services Total sndior the
Usage Element but, if this is not the case, then appropriate adjustments shall be made to

paragraph 1 of this Part 2.
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PART 3

INSURANCE

SECTION A - SUMMIT INSURANCE

-3

!-J

Insured Risks
Subject to paragraph 6, Summit shall effect and maintain in full force and efiect the
following insurances during the period commencing on the Contractual Practical Completion

[rate and ending on the expiry of the Initial Term:-

L.1.} all risks inswrance for the buildings and all other insurable assets of Summit and
Serco comprised m the Hospital and the Site to their full replacement value, naming

Summit and amongst others Serco as appropriate, as the insured panties;

1.1.2  at least six months business interruption cover;

1.1.3  third party legal liability insurance in respect of loss or damage o any property or
death of or njury to any person with & minimum amount of cover for each
occummence of at least £50,000,000, (Indexed from Financial Close) and naming

Summit and amongst others Serco, as appropriate, as the insured parties;

1.1.4  emplovers’ liability insurance for Summit onky to comply with the Employer’s
Liability {Compulsory Insurance) Act 1962 ot amy amendment or re-gnactment

thereof;

1.1.5 such other insurances as are required by law to be taken out by Summit,

Insurance Terms

All insurances required 10 be effected onder paragraph 1 of Seetion A of this Part 3 shall be
effected with a reputable insurers). in such form and on such terms as Serco has approved
{acting reasonably} under thiz paragraph 2 provided that it shall be deemed unreasonable for
Serco to withhold itz consent 1o (1} any of the terms envisaged in the Insurance Repon
prepared for Summit by Sedgwicks dated March 1998 and copied to Serce prior to the
Execution Date or (ii) any insurances so far as taken out in accordance with the requirements

of the Collateral Deed. Mot less than 14 days (save in case of emergency when such notice
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as is practicable will be given) before any insurances are effected under paragraph | of

Section A of this Part 3. Summit shall give notice to Serco of'-

-

A1 the identity of the 1nsurer(s). and

[

1.2 a summary of the principal terms and conditions of the proposed insurances

fincluding the amounts of any ¢xcesses) or any revision to those msurances;

but shall not. for the aveidance of doubt unless requested by Serco and such policy

documents are available at that time be required to submit the policy documents.

Each policy or contract shall contain provision for 30 days prior written natice of

canceliation or non renewal to be given to Serco by the insurers,

Further Summit Obligations

Summit shall as soon as reasonably practicable provide te Serco a copy of the insurance
palicy(ies), a copy of the receipt for the premium for the current period of insurance and all
notices and certificates of renewal or other evidence reasonably satisfactory 10 Serco of

renewal of the appropriate insurance policies,

Summit and Serco shall and shall procure that any persons for whom they are responsible in

terms of this Agreement shall:-

3.2.1  duly perform its obligations under and not knowingly fail wo comply with the terms

of all policies ar other coniracts of insurance; and

S
ta
bt

in particular, but without himitation, insofar as rcasonably practicable shall not
knowingly do or omit to do anything by which any such policy or contract may be or
become void or voidable at the instance of any insurer(s) or which would entitle any

msuren(s} 1 refuse to pay any claim.
Save as otherwise expressiy provided, the subsistence of any insurances under this Part 3

shall not relieve Serco from any of its obligations or liabilities to Summit under this

Agreement.
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Application OT Proceeds

The proceeds of any claim to which Serco is entitled under any insurance required 1o be
taken out under paragraph | above shall be applied in satisfaction of the third party claim in
reinstatement of the damage or in reimbursement of the specthc insured loss unless
atherwise agreed in writing by Summit, any of its other sub-contractors named as insured on
the relevant policy, Serco, Financiers and the Trust or as otherwise required purswant 1¢ the

Finance Facilities Agreements.

Costs

Serco shall be responsible for payment (limited 10 £500 {Indexed from Financial Close per
claim} of all excesses under the insurance policies for physical loss of or damage to property
taken out under paragraph 1.1.1 of this Section A but shall not, subject as provided m Clause

22.1.4, be responsible for payment of any part of the premium for such insurance policies.
Market Availability

Notwithstanding the foregoing pravision of this Section A, Summit shall not be in breach of
its obligations under this Agreement in respect of:-

a1 insurances which are the subject of this Section A but are not maintained by Summit:

{2} for so long as Summit ceases 1o be required to insure that risk in terms of

Clause 26 of the Project Agreement;

{b) for =0 long as Summit ceases 1o be required o maintain such naurance m

terms of paragraph 6 of Part A of the Third Schedule to the Collateral Deed;

in which case Summit shall not be required 10 take out that insurance for either

Summit, Serco or its Permitted Sub-contractors,

SECTION B- SERCQ INSURANCE

1.1
1]

Insured Risks
Serco shall effect and maintain in full force and effect or procure that its sub-contractors

effect” and maintam in full force and effect the following insurances during the pericd
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3.1

commencing o0 Contracteal Practical Completion Date and ending on the expiry of the

Initial Term:-

i.1.1  empleyers” hability insurance to comply with the Emplover’s Liability (Compulsory
Insurance) Act 1969 any statutory orders made thereunder or any amendeent or re-
enactment thereof and which is to include a warver of subrogation against Summit

and its contractors, sub-contractors, emplovees and agents,

1.1.2  such other insurances az are required by law to be taken out by Serco or it sub-

CONtraciors.

Insurance Terms

All insurances required to be effected under paragraph | of Section B of this Part 3 shall be
effected with a reputable insurer(s), in such form and on such terms as Summit has approved
{acting reasonably) under this paragraph 2. Accordingly, not less than I4 davs {save in case
of emergency when such notice as ts practicable will be given} before any insurances are
effected under paragraph 1 of Section B of this Part 3, Serco shall submitt (0 Summit for

approval (such approval rot to be unreasonably withheld or delaved):-

2.1.1  ihe identity of the insurer{s); and

2.1.2 2 summary of the principal terms and conditions of the proposed insurances

{including the amount of any excesses} or any revision to those insurances;

but shall not, for the avoidance of doubt, uniess requested by Summi and such policy

documents are available at that time be required to submit the policy documents.

Each policy or conmtract shall comtain provision for 30 davs prier written notice of

cancellation or non renewal to be given to Summit by the insurers.

Further Serco Oblications

Serco shall as soon as rezsonably practicable provide to Summit a schedule of the principal
terms of the insurance policyfies), a copy of the receipt for the premium for the current
period of insurance and all notices and certificates of repewal or other evidence reasonably

satisfactory 10 Summit of renewsl of the appropriate insurance policies.
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5.3

Serco shall and shall procure that its sub-contractors shall:-

Lk
[}

duly perfarm its abligations under and not knowingty fail to comply with the terms

of al] policies or other contracts of insurance; and

3.2.2 in particular, but without limitation, insofar as reasonably practicable shall not
knowingly do or omit 10 do anything by which any such policy or contract may be or
become void ar voidable at the instance of any insurer{s) or which would entitie any

" insurer(s) 1o refuse 10 pay any claim.

Save as otherwise expressly provided, the subsistence of any insurances under this Section B
of this Part 3 shall not relieve Serco from any of its obligations or liabilities to Summit under

thts Agreement,

Application OF Progeeds
The proceeds of any claim under any insurance required to be taken out under paragraph 1 of
this Section B shall be applied in satisfaction of the third party claim or reinstatement of the

damage unless otherwise agreed in writing by Serco and Summit.

(eneral
So far as reasonably practicable, Serco shall, and shall precure that its sub-contractors shali,
comply with such ¢laims management procedure as Summit may put in place from ume to

time and as nonfied w Serca.

Subject to compliance by Sumumit with its obligations under Scetion A of this Part 3, Serco
and its sub-contractors shall be deemed to be satisfied with any insurance taken out by

Sumnmit on their behalf.

Each party shall give to the other prompt notification of any claim with respect 10 any of the
insurance policies referred to in this Part 3 accompanied by full details of the incident giving
rise to such clamm and shall afford each other ail such assistance a5 may be required for the

preparation and negotiation of insurance claims.
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3.57

Serco and Sumsmit shall comply with all the conditions of such msurance policies and all
requirements of insurers in conoection with the settlement of claims. the recovery of |osses
and prevention of accidents. and each shall bear at its own cost the consequences of any

failure on its part so to do.

Serco shall, and shal] procure that its Permitted Sub-contractors shall, disclose 10 Summit at
nat less than monthly imervals all mformation which may be material in relation 1o the
insurances which Summit has arranged under this Agreement and the DBFO Contracis upon
which it or such persons are respectively named as insured until the expiry of such insurances
and shall permit Summit to forward all such information to the relevam insurers. Summit
shall disclose 1o Serco when reasonably required all information which may be material in
refation 10 the insurances which Serco has amanged under paragraph 1.1.3 of this Section B

and shall permit Serco to forward all sech information 1o the relevant insurers.
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PART 4

JOINT OPERATING GROUP

General
The provisions of this Part 4 shall regulate participation by Summit and Serco in the Joint

Operating Group.

Liaison
Summit and Serco apree that at least three davs prior to each meeting of the Joint Operating
Group they shall meet to discuss the items on the agenda for that meeting of the Joint

Cperating Group.

Serco and Summit undertake to each other that they will act in concert in relation 1o all issues

on which, under paragraph 2.1, they have agreed to do so.

Hepresentative on Joint Operating Group
Summit shall procure that one nominee of Serco shall be appointed as a representative 1o the
Joint Operating Group and, if appropriate. procure the removal of any such nominee and

appointment of another nominee in his place at the request of Serco.



PART 5
COMPENSATION

SECTION A - SUMMIT BREACH
If this Agreement is terminated im the circumstances enviszped in Clause 20.3 then the Serco

Compensation Amount will be calculated acearding to the following formula:-

SCA=c=b+ [%xln%xzd]

where
S5CA means the Serco Compensation Amount
a means the Serco Breakage Costs;

b means ail amounts due and owing or acerued under this Agreement but unpaid at the date of
actual temnination less all amounts pre-paid which relate 10 a period after the date of actual
termination and all payment deductions accrued but not yvet incurred up to the date of actual

termInanon;

c means the lesser of 24 and the number of whole months remaining until the expiry of the

Initial Term: and

d means the Serco Payment for the previous twelve months less any deductions or reductions
made during that period pursuant to paragraphs 2 to & inclusive of Part 2 of the Schedule 10

this Agreement.

Serco Breakape Costs means all costs and liabilities reasonably, properly and necessarily imcuorred
by Serco as a consequence of the termination of this Agreement provided that Serco will (and will
use all reasonable endeavours 1o procure that its Permitted Sub-contractors will) take alf reasonable

steps to minimise the amount of such costs or damages.

SECTION B - FORCE MAJEURE
If this Agreement 15 terrminated in the circumstances envisaged im Clause 20.4, then the Serco

Compensation Amount will be calculated according to the following formula:-

5CA=a+b
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as defined above.

- B5 -



PART &

ESTATES MAINTENANCE

Befinitions

In this Part 6 of the Scheduie. the following words and expressions shall have the following

meanings:-

Asset Renewal Plan means the five year rolling plan 1o be prepared by Summit pursuant 1o

paragraph 3.1;

Component means any item of Group 1 equipment (or any part or parts thereaf) and/or the

Haspital or any part or paris thereof (but excluding any materials);
Component Threshold means £2.500 {Indexed from April 1996);

Estates Repair means any work of repair, replacement and/or reinstatement of or to the
Hospital and/or Group 1 equipment which is able to be carried out as a discrete 1ask and not
comprising Planned Prevemative Maintenance, Statotory and Mandatory Inspecting and
Testing, First Line Maintenance and excluding the renewal of assets as set out in the Asset

Renewal Plan;

Qualifving Scrco Estates Repair mezns a Serco Estates Repair for which either {i) the
prime cost of a Compenent necessary to effect such repair exceeds the Component Threshald
or (i1} the prime cost of 5 or less of the same Components all of which are necessamy 1o effect

such repar (but in each case excluding VAT exceeds the Component Threshold;

Serco Estates Repair mesns any Estates Repair the cost of which, including the prime cost
of Components, labour {but excluding the costs of any management time or the costs of
personnel engaged i the Estales Maintenance Services in 50 far as such Estates Repair can
be carried out without conflicting with Serco's obligations pursuant to paragraph 2.1 below),
plant, materials, sub-contract work, professional fees (if any) and a 10% margzin {but in each

case excluding any VAT does not exceed the Relevant Amount;

Sumit Estates Repair means any Estates Repair the cost of which, including the prime

cost of Components, labour {but excluding the costs of any management time or the costs of
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personng] engaged in the Estates Maintenance Services m so far as such Estaes Repair can
be carried out without conflicting with Serco’s obligations pursuant to paragraph 2.1 below).
plant. materials, sub-contract work. professional fees {if any) and a 10% margin {but m each

case excluding anv WA T) exceeds the Relevant Amount:
Relevant Amount means Five thousand Pounds sterling {£5,000} (Indexed from Apnl 1996}

Estates Maintenance Service

In compliance with Clause 2.2, Serco shall save as expressly otherwise provided in this Pan
¢ observe, perform and comply with the obligations of Summit in relation 10 the Estates
MhMaintenance Service under the Services Agreement, at such time or Umes and in such

manner as 10 ensure compliance by Summit with such obligations.

Serco shall umdertake all Planned Preventative Maintenance, Stawnory and Mandatory
Inspecting and Testing, First Line Maintenance and Serco Estates Repairs in accordance with
the Chetput Specification for the Estates Maintenance Services in each case at no additional

cost to Summit save as provided in Clause 2.3,

In the case of a Qualifying Serco Estates Repair, Summit shall pay to Serco the prime cost of
the Component or Components which exceed the Componemt Threshold, provided that such
prime cost of the Component or Components has been notified in advance {except in the case
of an emergency when Serco shall be entitled to take appropriste lerﬁporar}' tneasures) 1o
Summit and Summit has agreed with such cost, such agreement not to be unreasonably

withheld or delayved.

Serco shall be responsible Tor undentaking in accordance with and subject to the provisions of
paragraph 4, all Summit Estates Repairs 25 may from time to time become necessary in order
to gnsure compliance by Summit with its obligations in retation to the Estates Maintenance

Service under the Services Agreement.

Asse! Renewal Plan/PPM Programme

Summit shall be responsible for the preparation of an Asset Renewszl Plan dealing with the
renewal and/or replacement of Components which plan shall be based on the estimate of
asset maintenance cvcles and life expectancies as referred to in Part 4 of the Specification

and Summit shall copy the Asset Renewal Plan to Serco a1 least 12 weeks prior 1o the
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Services Commencemem Date.  Summit shall further updaie the Asser Renswal Plan
annually and copy the updated Asset Renewal Plan to Serco prior to 1 November in each
vear. The preparation and updating of the Asser Renewal Plan from time 1o tme shall be
underiaken in consultation with Serco and Serco shall provide all assistance and information
in retation thereds as Summit may reasonably request. Serco shall, within F) Business Days
of receipt from Summit of the Asset Renewal Plan and each update of the Asset Renewal
Flan notify Summat in writing if 1t does not agree with the Assel Renewal Plan which it shall
be entitied to do by reason only that it reasonably behieves that a Component requires
renewal and/or replacement prior 1o the date specified for such in the Asset Renewal Plan as
a result of its useful economic life having expired such that the cost to Serco of performing
its obligations in relation to the Estates Maintenance Service 15 materially increased.
{Without prejudice to Clause 25 the parties shall in good faith endeavour 1o resobve any such
dispute but failing any agreement within 20 Business Dayvs of receipt by Serco of such Asset
Renewal Flan either party may refer the matter to the Dispute Resolution Procedure provided
that Summit shal] not in any case be obliged to renew and/or replace a Component provided
it (i} agrees 10 reimburse Serce’s additional costs reasonably and necessarily incurred in
performing its obligations in relation to the Estates Maintenance Service and provided that
Serco wall use all reasonable endeavours (o mitizate such costs and (u) Summit would not as
a result of failure to renew and/or replace such Component be in breach of the Services

Agreement.

Following agreement of the Asset Renewal Plan in accordance with the foregoing procedures
of this Clavuse Summint shall put such Plan to the Trust for agregment in accordance wilth the

terms of the Output Specification.

32.1 No later than 24 weeks prior to the Services Commencement Date Serco shall deliver
to Summit the draft PPM Programme for the period from the Contractuz] Practical
Completion Date (and through the Services Commencement Date) unti]l 31 March in
the next fellowing year together with such supporting documents as Summit may
reasonably require, and (without prejudice to Clause 23) the parties shall consult
together in good faith 1o agree that PPM Programme within 6 weeks afier delivery of
the same by Serco. If such PPM Programme is not agreed withia such period either
Party may refer the matter or matters in dispute 10 the Dispiies Resolulion

Procedure.
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3.2.2  Serce shall issue the agreed PPM Programme to Summit by the Contractual Practicat
Completion Date. The Estates Imerim Services shall be carried out in accordance
with such PPM Programme.

3.2.3  Serco shall have the right to propose variations and/or amendments to such PPM

Programme on recept and review of the documents received wn accordance with
Clause 11.6.3 of this Agreement and the Asset Renewal Plan in accordance with
paragraph 3.1 and without prejudice to Clause 25 the parties shall consult together m
good faith 10 agree such variation/amendments.  [F such variations’amendments are
- not agreed by 6 weeks prior to the Services Commencement Daie either party may

refer any matters in dispute to the Dispute Resolution Procedure,

Prior to 1 January in each vear following the Services Commencement Date, Serco shall
deliver to Summit the draft PPM Programme for the period from t April until 31 March in
the next foilowing vear cr the immediately following year, as the case may be, together with
such supporting documents as Summit may reasonably reguire and the p.ariies shall {withne
prejudice to Clause 230 consull topether in good faith to agree the PPM Programme. If the
FPM Programme is not agreed by 1 February in each wear following Senices
Commencement Date either party may refer any matters in dispute to the Dispule Resolution
Procedure. The PPM Programme shall take into account the relevamt Asset Renewal Plan

agreed or determined under paragraph 4.

Following agreement of the PPM Programme 1n accordance with the foregoimg provisions of
this Clause Summit shall put such programme to the Trust for agreement in accordance with

the requirements of the QOutput Specification.

Additional Work

Summit may. subject to giving reasonable notice, require Serca to undertake asset renewal in
accordance with the Asset Renewal Plan (as amended in accordance with any requiremenis
of the Trust in the course of agreeing such in accordance with the Gutput Specification) and

shall pay the cost thereof to Serco in accardance with the provisions of paragraph 6.

IT Serco, in implementation of its obligations under paragraph 2, is required 10 underiake a
Summun Estates Repair, it shall promptiy notify Summit in writing as soon as it becomes
aware of the requirement for such work giving full details of the circumstances and an

estimate of the cost . In the event of a dispute, as to whether or not such work falls within the
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4.4

4.5

definition of a Summit Estates Repair either party may subject to paragraph 4.4 refer the
matter t¢ the Disputes Resolution Procedure, Serco shall be entitled to an additional payment

from Summit in respect of such work in accordance with the provisions of paragraph 6.
Any W{}ﬂ.i which

(i} Summit reguires Serco to undertake in accordance with Clause 4.1 above: or
{ifh Serco is required to carmy out pursuant to Clause 4.2 above

shall be referred to as “Additional Work™.

Fending agreement of determination under paragraph 4.2, unless paragraph 4.5 applies, Sarco
shall undertake or continoe 10 undertake Additional Work in compliance with its obligations

under paragraph 2 and/or 4.1 but without prejudice to Serco’s rights under this Part é.

Summit may at any time and from time to time notify Serco in writing to cgase carrying out
any ttem of Additional Werk in which case Serco shall cease carrving oul such work in
accordance with the notice from Suemmit and Serco shall comply with Summit’s reasonable
instructions in relation thereto but shall otherwise have no further responsibility for such
Additional Work or any consequences resuiting from the carrying out or any delay or failure
in the carrying out of such Additionat Work where such consequences fesu]t from Summit's
instruction to cease carrying out such work but without prejudice to the outcome of any
reference 1o the Dispute Resolution Procedure under parapraph 4.2 or any nehts or remedies
of Summit in respect of other delay or failure by Serco to comply with its obligatioms in
relation 10 the Estates Maimenance Services. If, prior to receipt of a naotification pursuant to
this paragraph 4.5, Serco has, in carving out Additional Work pursuant to paragraph 4.4,
reasonably incurred any additional costs specifically in relation 1o such Additional Waork then
{save where notification has been served in circumstances where Serco s in breach of s
obiigations pursuant 1o paragraph 2] if agreed or determined that such work falls within the
definttion of Additional Work, Serco shall be entitled 1o be paid such costs, the amount to be

agreed bepween the parties or determined by reference to the Dispute Fesolution Procedure,
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Additioral Work Undertaken by Summit

In terms of paragraph 4.5 or paragraph 6, Summit may at its option isel{ undertake or
pracure the undertaking of any A.clu:liti.onal Work and Serco shall provide all such assistance
and information as Summit may reasonably require i this regard including but not hmited 1o
making available Personnel engaged in the Estates Maintenance Services and plant and
consumables held by Serco for the purposes of or used in the Estates Maimenance Senvice.
If in providing such assistance and information Serco rexsonably incurs any additional costs
which specifically relate 1o the provision of such assistance and information then it shal] be
entitled to be paid such costs subject 10 1t having vsed all reasonabie endeavours to minimise
the amount of such costs. The amount of any pavment to be made to Sarco hereunder shall

be as agreed berween the parties.

Amounts agreed or determined pursuant 1o paragraphs 4 and 5 above shail become payable

within 10 Busingss Days of the date of agreement or determination thereof.

Impiementation of Additional Wark

Unless paragraph 4.3 apples, Serco shall undertake {or procure the undertaking of) the
Additional Work (where relevant as agreed or determined) in accordance with the Services
Agreement and the following provisions shall appiv except in the case ol an emergency when

Serco shall be permitied 1o take appropriate temporary measures -

6.1 Serco shall as and when Summit may reasonably require submit to Summil for
approval a specification, method statement and scope of work for each task of
Additional Work (such specification 1o comply with the Services Agreement and (hat
part of the Output Specification relating to the Estates Maintenance Service and to be
in accordance with all Applicable Laws) and Serco and Summit shall seek 16 agres,
without prejudice to the other provisions of this part 6 of the Schedule 1o this

Agreement, a price for the Additional Work;

6.2 if so required by Summit, Serco shall submit to Summit for approval a Dist of

tenderers 1o undertake the Additional Work. to which Summit may add,

6.3 Serco shall if so required procure gquotations for the Additional Work and shall itself

submit a gquotation to Summit for such Additional Work which quotatians shall in
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6.4

6.6

6.7

6.3

either case be disclosed 1w Summit apd accompanied by rezsonabiy detailpd

supporting evidence;

if Summit shall exercise tts right under paragraph 5 Summit may isel enter into a
contract with 2 third party (including, any tenderers referred to in paragraph 6.2} lor
the relevant part of the Additional Work {but without prejudice 1o Serco’s obligations
under this Part &), and it such ¢ase Serco shall provide such assistance as Summun
may reasonably require to menitor compliance by such third pary with the
provisions of any contract so entered into by Summit {subject 10 payment of Serco’s
reasonable charpes in respect thersof to be agreed between the parties) which
amounts shall become payable within 10 davs of the date of agreement and Svmmn

shal] supply to Serco copies of all invoices paid to any sech tenderer;

Serco shall consult with Summit in the appointment of any tenderer hereunder 1o
carry outl any Additional Work and shall not appoint any such tenderer or undentake

the work itself without the prior written consent of Summit;

if Surnmit shall not exercise its rights under paragraph 5, wpon completion of such
Additional Work (a5 centified by Summit’s Contract Officer} Serco shall submit to
Summit Serco’s invoice Oncluding any VAT, if applicable, thereon) for an amount
no larger than the apreed price or guotation referred to above (plus any agreed
vanations) (setting out 1o Summit’s reasonable satisfaction all tﬁc details of the work
carried out and the cost incurred thereby) Summit shall pay such invoice within 10

Business Davs thercafier;

the final date for payvment of any sum which becomes due pursuant o this Part 6 of
the Schedule 1o this Apreement shall be the date on which Serco 15 eniitled to

erminate this Agreement as a result of an event referred to in Clause 18.5; and

within five days after the date vpon which payment becomes due pursuart o this
Part 6 of the Schedule to this Agreement (or would have become due if Serco had
carried out its obligations under this Agreement and no set-off or abatement was
permitted by reference to any sum claimed to be dug under one or more other

contracts} {but without prejudice to any other prowision of this Agreement) Summit
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shall provide a notice specifving the amount if any of the pavment made or proposed

to be made and the basts upon which such amount has been calculated:

PROVIDED ALWAYS that Summit shall not be obliged to compensate Serco in respect of
(i} any work, materials, {abour or overhead costs forming part of the Additional Work 1f due
to a failure on the pant of Serco to include any {or adequate) provisions in respect thereof in
the PPM Programmes or (1i) due to a failure by Serco to undertake its obligations under this
Farl & or {11} labowur costs of Personne] engaged in the Estates Maintenance Services and
Serco shall, and shall use all reasonable endeavours to procure that its sub-contractors shall,
mimimise the costs of the Additenal Work consistent with s obligations hereunder
metuding making available Personnel engaged in the Estates Maintenance Service 1o

undertzke such Additional Work where reasonably practicable.

Serco shall give to Summit not less than 10 Business Days' notice of the date upon which it
requires Summit™s Contract Officer to certify the completion of any work carried out as part
of the Additional Work., Serco shall allow, fnter alia, Summit and any 1echnical adviser
appointed by it or its financiers to inspect and o make reasonable representations which shall
be acted upon by Serco to the reasonable satisfaction of Summit. Summit reserves the right
to reject any goods, plant, materials or ¢quipment which are not in accordance with the
agreed specification of the Additional Works. When the Additional Work has been
completed in accordance with this Agreement 10 the reasonable satisfaction of Summit ang
any such technical adviser, Summit's Contract Officer shall within not more than 5 Business

Davs after Serce’s notice cerlify the same by wrnitten notice to Serco.

Title v any malerials, roods. plant or equipment intended to form part of the Additional
Work shall vest in Summit upon such materials, goods, plant or equipment having been
placed on the Site, or, if earlier on the date of payment by Summit for such materials. goods,
plant and/or equipment. Risk in all such matlenals, goods, plant or equipment intended o
form part of the Additional Work shall remain with Serco until such materials, goods, plant
or equipment have been incorporated into the Hospital and cerntified by Summit’s Contract
Cfiticer in accordance with paragraph 7. If any materials. poods, plant or eguipment have
been rejected by Summit in accordance with paragraph 7 then title in such rgjecied materials,

goods, plang or equipment shall revert 1o Serco.

-03.



14,

Serco warrants that there will be no legal or equitable encumbrance over any materials,
goods, plant or eguipment title in which has vested in Summit m accordance with paragraph
K. Serco shall mdemnify and keep indemnified Summit against any losses or claims arisimg

out of any breach of this warranty.

Serco shall use all reasonable endeavours to procure warranties from ary supplier or
manufacturer of any matertals, goods, plant or equipment which forms pant of the Additional

Work and Serco shall take al] reasonable steps to:-
10.1 * enforce such warranties as and when reasonably necessary, and

10.2  ensure that the benefit of such warranties (so long as they remain valid) are

assignable without restriction to Summit or to such person as Summit may nominate.

Paragraphs 7 10 10 (inclusive) shall not apply if and to the extent that Summint nself enters

into the contract for the relevant Additional Work in accordance with paragraph 6.4,

To the extent that the Construction (Design and Management) Regulations 1994 (“the CDM
Regulations™) are applicable to any work carried aut under this Agreement in order for Serco

o comply with its oblizations 2% 10 mainienance;

12,1 Serco shall perform o procure the performance of all obligations, requirements and

duties arising under the CDM Repulations in respect of that work;

12.2 Serco will perform the duties and obligations of the principal contractor and the

planning supervisor for the purposes of the CDM Regulations: and
123 Summit will perform the duties and obligations of the client for the purposes of the

CDM Regulations and deliver a duly executed declaration to the Health & Safety

Executive pursuant to Regulation 4{1) of the CDM Regulations.
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DESIGN ASSUMPTIONS

FM Management Facilities -

This is the requirement of the facilities management office functions.

Facilities and equipment required.

- The Facilites management offices require dedicated offices for the following

personmek:
F.M. Contract Manager 12.25m?
Financial Manager 12.25m?
Personnel Manager 9.10m?
Risk Management 9.10m?
Training Officer 9.10m?
Records Room 9.10m?

Additional open plan accommodation is required to accommodate a further 2 people-

24.8m2,

- Access o conieTence rooms

- A bay for beverage preparation

- Easy access to male/female toilet facilities.

- All office accoounodation should have suitable points to the LT, network.

- All office accommodation should have telephone points and handsets.
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A1l the above accomeodation should have suitabile furniture and fittings.

Car Parking

Service Overview

To provide a free car park for patients and visitors to the Trust Trust/Summit staff will

park free of charge in controlled areas.

Facilities and Equipment required.

181161

Road signage and markings to inform and to direct traffic effectively around the site.

Roadway design that pernts access at all Hmes to “Blue Light” routes for permnitted
vehicles. '

Staff car park entrance/exit to have access barrier.

All entrance and exit bamviers to include a voice intercom help button, linked to the

main security console. All barriers to have a remote operation facility.

Car Parks and roadways to be adequately lit to provide personal safety and security

and to permut the operadon of CCTV cameras,

All car park areas to be provided with suitable type and number of grit bins,
All surfacing/ roadway makeup to be suitable {or the traffic flows and volume.
Car parks to have appropriate falls/drainage to prevent surface ponding,

Road and path design to enable full and unrestricted access for the disabled/elderly.



Grounds Maintenance

Service Overview

It 15 intended to subcontract the majority of the grounds maintenance duties, however there

will be a dedicated on-site presence of 1 or 2 groundsmen to undertake minor daily tasks.

Faciliies and Equipment to be provided.

1BI16L

There will be a requirement for dedicated office accommodation of 8.7m2,

Staff will require suitable changing/shower facilities, comprising cloakroom, W. C

and a shower,
An appropriate dedicated messing facility will be required.

A secure covered area of approx 43m? will be required for storing vehicles and
equipment. Within this area a suitable hose and reel for washing vehicles and

equipment is required. Access i5 required via 3 metre wide rolier shutter doors.

A separate room of approx 25m? to be serviced suitable for its purpose as a machinery

equipment store/ workshop is required.

A dedicated fernliser store with a sealed floor, drain, dilution and washdown facilifies

is required.

A dedicated chemical store with a sealed floor, drein, dilubon and washdown

facilities is required.

A secure external compound area will be required with access and working Llighting.
This to be adjacent to the storage area described above. Within the compound an
external bulk storage facility is required for road gritting materials.



Suitable salt/grit bins will be provided at all pedestrian access points, along the “blue
light” routes and key roadways not iess than 100 metres apart. Bins to pe located at

any road incline / change in level

All landscaped aress will minimise maintenance obligatons and will enavle easv

acress for required maintenance.

Doamestic Services

Service Overview

To provide a cleaning service throughout the hospital. Addionally, to prepare and serve

beverages to patients.

Facilities and Equipment to be pravided.
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All wards/departments to be provided with a cleaners room {DSR} consisting of hot
and cold water to a low level sink and not being less than 2.23m2. The room shouid
have hand washing facilities, a suitable lockable cupboard and shelving,

There will be a requirement for 7 zonal offices/stores of approx 13.3m? Separate

secure storage within these areas is required for chemicals.

All ward, department, stairs and common areas will have a suitable number of low

level power points spaced in order to allow safe working practices.

Al surfaces to be selected In accordance with the relevant HTM., Trust control of
infection policy and to facilitate ease of cleaning.

All external/internal glazed areas should be accessible for cleaning, using safe and

reascnable methods.

Atrium or high level glazed areas will have suitable access systems to facilitate safe

internal cleaning methods.



- Changing/shower facilities are required for both male and female staff.

Linen & Lanndry

Service Overview

& fully managed linen rental service will be provided to wards and departments with a
daily “top up” service to linen cupboards.

Facilities and Equipment Required
o Staff will use F.M. changing facilities.

» At all wards/departments two linen cupboards each of not less than 1.5 metres width,
and 600mm depth are required. The cupboards should have shelving at height intervals
of Bhcm.

¢ Soiled, segregated linen to be held in the disposal hold at each ward/department (refer
to porfering assumptions).

Clean linen.

o To be not less than 75m¥? to include a supervisors office. The area to have heating to keep
inen dry and lighting suitable for linen inspection activiies. The area should have
access to IT/ telecommunications systems. it should be adjacent to the delivery bay but
segregated from the soiled linen area.

s The area will have not less than 30 linear metres of appropriate linen storage racking.
v A dedicated sewing room of not less than 17m? is required with equipment to allow

measuring, alteration and marking of uniforms to be undertaken. Within the area a
discrete changing facility is required.
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o 4 dedicated uniform issue room of approx. 21m® is required with unuform dispensing

counter and suitable storage.
» The above clean linen rooms to be interlinked.
Spited linen hold

v This area to be not less than 31ov to be suitably ventilated and finishes to allow
thorough cleaning. This should be adjacent to the delivery bay. '

Patient Owned Clothing Laundry

e This area not 10 be less than 2%m2. To include services, equipment and finishes suitable
for the laundering, drving, finishing and storage of patent clothing.

Portering {including waste}

Service Overview

¢ The portering service will be responsible for the internal movement of goods and

patients around the hospital.
Facilities and Equipment required
o All portering staff will use the faciliies management changing facilities.

s A dedicated portering base will be required of approximately 13 m2to include beverage
making facilifes.

s A porters control office will be required with access to ward order comms, JT and
telecom systems and will be approximately 12m?.  An additional porters base is required

within the A&E Department.

v An electric tug charging facility suitable for 2 units will be required.

181161



« Approprate wall protection at skirting and dado levels will be placed along ail corridors
and hospita] streets,

¢ Floor Anishes should be suitable for electric tug traffic at level zero. At all other levels
flooring should be suitable for trolley traffic.

o All corridors to be used for deliveries should have protected comers. Tug delivery routes
should have tug turning circles. The main service corridor should enable two way tug
fraffic movement. Doors on tug traffic routes to have hold open facilities and all doors
where trolley movement could be expected should have suitable profection and be
robust.

¢ A dedicated mail room with “pigeon hole” system, sorting benches, an area for a
franking rmachine and with suitable environmental conditions is required - this area to be
approximately 41m?. A suitable secure point is required for Post Office and cut of hour

deliveries.

Waste

s All ward/departments will require disposal holds to accommuodate storage of:
Dhirty linen
Soiled (infected) linen
Domestdc waste
Clinical waste
Recyclable waste (if required)

» All dispesal holds will require suitable drainage to enable wash downs to be undertaken.

* An internaj refuse/waste hold adfacent to the loading bay is required where waste can be

stored prior to removal to the central waste compound.
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» A hard standing area adjacent 1o the Joading bay is required for the parkung of a clinical

waste stoTage/ transporter.

e An external waste compound adjacent to the loading bay is required for the storage of
domestic waste. This area should be suitable for the location of skips, compactor and
waste containers. The area should have services incinding lighting, power for the
compactor, wash down facilites and should be secure including vermin proot.

Security Services:

» All alarms are duplicated in the security room and switchboeard.

» All access areas have CCTV coverage to fully meet theDeveloped Specification.

» Lighting levels and CCTV cameras meet jegal requirements.

e The number of viewing screens provided minimises the viewing rotation sequence as far

as is practical.

» Provide a secure security room to a minimmum area of 25m2

Estates Maintenance Services:

o The engineering design solution is in hall compliance with theDeveloped Specification.

» There is safe and appropriate access to all components and plant provided within the
Specification. The Approved Service Provider will supply any specialist handling

eguipment they require.

e The BM5 system will monitor the environment and, energy consumption within the

Hospital
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All plant and building fabric has been designed to allow/ensure safe and suitable access,
including routes of access, for maintenance, removal and/or replacement. The

Approved Service Provider will supply any suitable access equipment they require.
The designer has fully complied with their obligations under CDM Regulatons

All epgineerng systerns shall be designed to allow all required zonal close/drain downs
to meet the Trusts operational requirements as detailed in the contract.

All goods lifts shall be provided with & manual key override and are suitable for the
distribution of all goods that would reasonably be expacted within a hospital

The design has taken mto account the Design Life Criteria as referred to in Part 4 of the

Specification and has had due regard to the requirements of economic maintenance.

All plant, eguipment, components and systems to be fully year 2000 compliant

Estates manager Office - fm?
Estates meeting Rooms - Brnd
Estates Management office - 75mi

Estates Workshops of minimum area 170m? will be fitted with all equipment as detailed
in the Room Data Sheets

All workshops will be designed to ensure a safe working environment for all staff

The Heating and Ventilation Systems are monitored and controlled through the BMS
system. Other plant and equipment alarms are interfaced with the BMS.

Insofar as is practical and subject to the company continuing to trade commitments will
be obtained from plant and equipment suppliers regarding spares availability, servicing

and after sales support.
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Switchboard Services:

¢ Frovide a communications room of minimurm area of 30m?

s The switchboard will allow the installaton of an Auto Attendance Factlity
¢ Provide 3 No. Telephonists stations and 1 No Supervisor stations

-

s Communirations Room to be secure and have remote door release facility.
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PART &

EMPLOYEES

Serco shall observe, perform and comply with the abligations of Summit under Clause 16 of
the Project Agresment in each case at such time or times and in such manner as 1o ensure
compliance by Summit with the terms of Clause 16 of the Project Agreement to the intent
and effect that. and both parties shall use alt reasonable endeavours to procure that. pursuant
te the Emplovment Regulations andior the Directive the contracts of employment between
the Trust and/or Hospital Hygiene Limited and the Emplovees will have effect on or after the
Trans-ition Commencement Date as (f originally made between Serco and the Emplovees bt
the parties agree that the provisions of Clause 16 shall apply irrespective of whether or not
the Employment Regulations andfor the Directive apply to transfer the contracts of

employment of the Emplovees to Serco as aforesaid.

Serco shall indemnify Summit (or, at its direction, any of its sub-cc;nzractﬂrs other than
Serco) from and against all costs, expenses, claims, liabilities, losses and damages of any
nature whatscever suffered or incurred by Summit or its sub-contractors by &r in relation 1o
or in connection with the Employees or any other Personnel of Serco or its sub-contractors
whenever arising or made (inciuding after termination of this Agreement) save 1o the extent
{a) that a recovery is made by Summit under any indemnity granted by the Trust under
Clause 16 of the Project Agreement or {b) caused by any act or omission {bur for the
avoidance of doubt excluding any termination of this Agreement in accordance with its

1erms) of Summit or any person for whom il is responsible in terms of this Agreement.

Subject to Clause 22.3, Summit shall mdemnify Serco (or, at the direction of Scrco, ils
Permitted Sub-contractors) on demand and hold them harmless against all costs, damages,
losses, claims, demands, expenses and liabifities (including reasonable legal and other
professional expenses) incurred by them zs 2 result of any breach by the Trust of its
obdigations 10 Summit and/or any Approved Service Provider under Clause 16 of the Praject
Agreement, includimg for these purpases, any breach of warranty or indemnity given by the

Trust thereunder.
MNarwithsianding the provisions of paragraph I, Serco shall not be obliged o observe,

perform and comply with the obligations of Surnmit 1o the Trust as set out in Clauses 16.11.1

and 16.18.40f the Project Agreement,
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PARTY

Dispute Resolntion

SECTION 1: NEGOTIATION BETWEEN THE PARTIES

If a Dispute anises under, out of or in connestion with this Agreement then, except where a Dispute ts

expressly stated in this Agreement to be referable 1¢ an Expert. the parties may agree 1o refer the

Dispute 10 an official of Summit (nominated from time to time for that purpose by Summit, failing

which, the Chief Executive of Summit) and an official of Serco (nominated from time to Ume for that

purpose by Serca, failing which, the Chief Executive of Serca), who shall meet and wse their

reasonable endeavours to negotiate (in good faith) to resolve the Dispwie, and whose unanimous

decision shall be binding on the parties.

SECTION 2: DISPUTE RESOLUTION PROCEDURE

-

1
—_

REFERRAL TO EXPERT FOR ADJUDICATION

I either party does not agree to use the procedure referred to in Section 1 above, or if the
procedure referred to in Section | above does not resclve a Dispute artsing under, out of or in
connection with this Asreement within ten (10) davs of the date of referral, or if 2 Dispute 1=
expressly stated in this Agreement to be referable to an expert andfor a dispute resclution
procedure, then either party may refer such Dispute to an adjudicator agreed between the
parties or appeinted in accordance with the procedure specified in paragraph 2 below (the

"Expert”) for adjudication in accordance with the procedure specified in paragraph 2 below,
ADJUDICATION PROCEDURE
Any Dispute arising under this Agreement which is referred to the Expert for adjudication

shall be adjudicated m accordance with the ORSA Adjudication Rules - 1998 Version 1.2 {

the "Adjudication Rules™), provided abways thai:-
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{al

(b)

(c)

(d)

(e}

{f)

(g}

all references to the Adjudicater in the Adjudication Rules shall be deemed and

treated as a reference to the Expert as defined in Section 2. paragraph 1.1 above.

the follewing words shall be deleted from the Adjudication Rules:

{i} "Contract' means the agreement which includes the agreement 10 adjudicate

in accordance with these Rules" in lines 2 10 4 of Ruie 2

(i) "of £100" in line 5 of Rule 7(i},

(ii1)  Tan arbitrator appointed pursuant o the Contract and/or™ in iines 3 and 4 of
Rule I6;

{ivi  "or arbitration” in line 3 of Rule 31,

v "or arbitration” in line 6 of Ruje 31;

Rule 1{i} shall be deleted from the Adjudication Rules:

Rule 1(ii} shall be deleted from the Adjudication Rules,

the party giving written notice pursuant to Rule 3(i} shall, at the same time, also give

a copy of the notice to the Adjudicator;

notwithstanding Rules 14 and 33, ne party shall, save in the case of bad fzith on the
part of the Adjudicator make any application whatsoever to a competent court in
relation to the conduct of the Adjudication or the decision of the Adjudicator unti)
afier the Contractual Practical Completion Dale or the alleged Contractual Practical
Completion Dale of the Works or terminsuen or alleged termination of this
Agreement, unless and until the prior written consent of both Summit and Serco has

been obtained;

notwithstanding Rules 14 and 33, no party shall make any application whatsoever 1o

a competent court in relation to the conduct of the Adjudication or the decision of the
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(h)

n

g}

{k}

()

()

(n)

Adjudicator after that date being the later of. ninety (90} davs from the decision of

the Adjudicator or ninety {50} days from the Contractual Practical Completion Date:

notwithstanding Rules t4 and 33, no party shall make any application whatsoever to
@ competent court in reiation to the conduct of the Adjudication or the decizion of the
Adjudicater unless it shall involve the pursuit of a claim or a counterclaim of a
monetary value in excess of £150,000 (Indexed from Financial Close). or in the case

of ctarms or counterclaims of a lesser monetary value arising out of the same facts

_ and circumstances, an aggregate monetary value of £300000 (Indexed from

Financial Close), on a net present value basis using a discount rate of the Bond Rate:

Rule 19(x) and Rule 19 {(xin) shall be deleted from the Adjudicavion Rules;

Rule 21{v) shall be deleted from the Adjudication Rules;

Rule 24 shall be deleted from the Adjudication Rules;

Rule 28 shall be deteted from the Adjudication Rules,

Rule 32 shal] be deleted from the Adjudication Ruies;

the following Rules shall be inserted in the Adjudication Rules;

(i} "lA. The following rules meet the requirements of adjudication procedure
as st ouwt n section 108 of the Housing Grants, Construction and
Repeneration Act 1996. Part I of the Scheme for Construction Contracts

{Scotland) Regulations 1998 shall thus not appiy”.

fii} "2A. "Contract” means this Agreement and shall include the agreement to

adjudicale m accordance with these Rules.”

(iii}  "2B. "Chairman of ORSA" means the President for the time being of ORSA,

or such other officer as is authorised 1o deputise for him;
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(i)

(v}

(vi}

fvil}

(viii)

o {ix)

"IC, "ORSA" means the Law Society of Scotland:

"194, The Adjudicator shall only reach his decision after helding an oral
hearing. and with or without having endeavoured to facilitate an sgreement

between the parttes”.

"198. Upon becoming aware that the dispute is the same or arises out of
substantially the same facts as a dispute which has previously been refermed
to adjudication under the Contract, the Adjudicator shall immediately

resign.”

"214. The Adjudicator may require any Party to pay or make contribution
to. the legal costs of another Party arising in the Adjudication, andfor the
legal costs of any party to a dispule arising under, cut of, or m connection
with any other contract between any Party and that third party which relates
io the Contract (the "Related Dispute™) where the adjudication of the Related
Dispute has been consolidated or joined with the Adjudication of the Dispute
between the Parties {the "Consclidated Adjudication™), to the extent that the
legal costs of that third party arise in respect of the Related Dispute during
the pericd in which the Related Dispute s consolidated or joined with the

Dispute between the Parties.

"24A. Save as aforesaid. the Parties shall be jointly responsible for the
Adjudicator's {ees and expenses including those of any specialist consultant
appainted under 19{vu1) (the "Costs of Adjudication™). the Adjudicaiar shall
have the discretion to make directions to require any Party to pay or make
comribution 2 the Costs of Adjudication andfor the lees and expenses of any
adjudicator and specialist consultant  appoimted in  relation 10 the
Consolidated Adjudication. If no such directions are made, the Parties shall
bear the Costs of Adjudication in equal shares, and if any Party has paid
more than such equal share, that Party shall be entitled to comnbution from

other Parties accordingiy.”

"28A. Every dectsion of the Adjudicator shall be implemented without

delay. The Parties shall be entitied to such reliefs and remedies as are set out
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in the decision. and shall be entitled 10 summary enforcement thereof,
regardless of whether such decision is or is 10 be the subject ol any challenge
or review. No Party shall be entitied to raize any right of set-off,
counterclaim or abatement in connection with any enforcement procecdings,
The Parties agree and bind themselves to cach other to docquet every
dectsion with their consent and to registration of the Adjudicaior’s decision

10 the Books of Counci] and Session for execution.”

() 304, All information, data or documentation disclosed or delivered by a
Party to the Adjudicator in consequence of or in connection with his
appomnimem hereunder shali be treated as confidential by the Adjudicator
and each Party to the Adjudication (save as otherwise agreed between the
Parties) and shall be returned (0 the owner an completion of the Adjudication

proceedings.™

fxi}  “32A. These Rules shall be governed by and construed in accordance with
the law of Seotland and the Parties irrevocably submit to the non-exclusive
Jurisdiction of the Courts of Session. Scotland and waive any plea of forum

non conveniens.™

SECTION 3: RELATED IMSPUTES

1.1

CONSOLIDATION OF DISPUTES

In the event of a Dispute arising under, out of or in connection with this Agreement which in
the opinion of Summit relates 1o a dispute or potential dispute ("Related Dispute") arising
under, out of, or in connection with any other contract between Swnmit and a third party (all
such contracts beinp referred to as the "Related Contracts”), and where the Related Dispute
has been referred to an adjudicator for determination under an adjudication proceduere ("the
Related Procedure™) which meets the requirements set out in section 108 of the Housing
Grants, Construction and Fegeneration Act 1996 and is in all material respects equivalent io
the adjudication procedure in this Part 9 of the Schedule, Summit may or may procure that
the other party to the Related Dispute shall as soon as practicabie, and m any case within

fourteen (14) days of the refertal of the Dispute to the Expert, give to the Expert conducting
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the adjudication under this Agreement and also to the other parties to the Dispute and the

Related Dispute the particulars set out in paragraph 1.2 below.
The particulars referred 1o in paragraph 1.1 above are:-
() 2 copy of the Related Contract;

{ix} a preiiminary statement from Summit and/or. as the case may be. the other party o

the Related Dispute setting out:-

{1 the basts and grounds for consolidation of the Related Dispute and the

Dispute:
(it} the cases of the parties 1o the Related Dispute;
{(iiiy  any relief sought by the parties to the Related Dispute; and
(iv) a list of any documents served in relation to the Related Dispute.

Any such particelars sent by Summit to the Expert and the other paries to the

Dispute shall be sent at the same time 1o the other party to the Related Dispute.

On receiving the particulars set oud n paragraph 1.2 above prior to the Contractual Practical
Completion Date and within fourteen {i4) days of the referral of the Dispute 1o the Expert,
the Expert shall, at the request of Summit, immediately order consotidation of the Dhispute
and the Related Dispute and shall have the authority and the power referred to in parapraph
1.10 below .

On recetving the particulars set out in paragraph 1.2 above on or after the Contractual
Practical Completion Date and within fourteen (14) davs of the referral of the Dispule to the
Expert, the Expert shall immediatety request that the parties to the Dhspute and the other
party 1o the Related Dispute attend a mesting with the Expert with a view (o determining

whether or not the Dispute and the Related Dispute should be consolidated.
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1.6

1.7

1.8

1.9

Summit shall use its reasonable endeavours o procure that an authonsed represemative of
the other party 10 the Related Dispute shall attend the meeting with the Expen referred to in
paragraph .4 above. Summit and Serco each agree to send an authorised represeniative or
nominee 10 any meeting of this kind vnder this Agreement or under a Related Contract,
which they may be requested to attend. The parties hereby agree thar the Trust shal! be
entitled to attend any meeting with the Expen referred to in paragraph 1.4 abowve. as

Summit's nominee.

At the meeting referred 1o in paragraph 1.4 above. Summit's representative (or ils nominee)

shall. as & preliminary matter, either:

{a) gonfirm to the Expert that Summit {(or its nominee) accepts the propoased

consolidation of the Related Dispute with the Dispute: or

fb) inform the Expert that Summit (or its nominee) does nol #ecept the proposed

consolidation of the Related Dispute with the Dispute.

Where paragraph ) .0{a) above applies, the Expert shall immediately order consolidation of
the Dispute and the Related Dispute and shall have the authority and the power refermed o in

paragraph 1.10 below,

Where paragraph 1.6{b} above applies. the Expert shall issue within. one {1) day of the
meeting referred 1o in paragraph 1.4 above his written decision, which shall nat include any
reasons, as 1o whether or not there is demonstrably no basis or ground for consolidation of
the Dispute and the Related Dispute, If the Expert determines that there is demonstrabiy no
basis or ground for consolidation of the Dispute and the Related Dispute, the Dispute and the
Related Dispute shall not be consoiidated. If the Expert determines otherwise, or if the
Expert has failed or is unable to reach a decision within one {1} day of the meeting raferred
to i paragraph 1.4 above, the Expent shall immediately order consolidation of the Drspute
and the Related Dispute and shall have the authority and the power referred 1o in paragraph

1.10 below.

MNotwithstanding anything 1o the contrary, a Related Dispute shall only be consohdated with a

Dispute under this Agreement if the Expert receives the particulars set out in paragraph 1.2
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1.10

1.E1

112

above within fourteen (14) days of the refarral of the Dispute under this Agreement 1w the

Expert.

The Expert shall have the authority and the power to consolidate the Dhispate and the Related
Dispute, and to direct that all procedural and/or evidential matters ansing in both the Dispute
and the Related Dtspute are consolidated in whatever manner the Expent considers shall fead
1o the fair and expeditious resolution of both the Dispute and the Related Daspute and the
parties {including the party to the Related Dispue) shall thereafter abide by and impiement

such consolidation and any such direction.

In the event that the Related Dispute is consolidated with the Dispute, the Expert shall reach
& decision on the Dispute and the Related Dispute at the same time and in any event within
twenty eight (28) days of the earlier of the referral of the Dispute or the referral of the
Related Dispute, or such ionger period as is agreed by the parties 10 the Dhspule and the
Related Dispute after the date that the Related Dispute has been consolidated with the
Dispute. The Expert shall be entitled to extend the said period of twenty-cight (28) davs by
up to fourteen (14) days with the consent of the party by whom the relevant dispute was

referred.

Withoul fettering or restricting the Expert's power and authority in any way, it 1s the intention
of Summit and Serco that in the event that the Related Dispute is consolidated with the
Dispute, the Expert shall, insofar as 15 relevant, practicable and apprﬁpriale, come & the
same conclusien as to the facts and apply the same reasoning and analysis in reaching a

dec¢ision on both the Dispute and the Relaled Dispute.

in the event that an adjudicator under 2 Reilated Contract {"the Related Expert”) orders that a
Dispute under this Agreement be consolidated with a Relaed Dispuie with which he is

dealing under the Related Contract, then:

{a) notwithstanding arything in the Adjudication Rules or in Section 2 above, with effect
from the time of such order, the Expert shall cease to have authority or junisdiction to
determine the Dispute which shall instead be determined by the Related Expert and

the appoiniment of the Expert under this Agreement shall cease; and
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(b)

(c}

{d)

such order shall be binding on Summit and Serco and both of them shall
acknowledge the appointment of the Related Expent as the adjudicator of the Dhspute,
with Summit procuring that the third party who is a party to the Related Contract
shall with effect from the time of such order comply with the requirements of the
Related Contract (including if applicable any reguirement or direction of the Related
Expert appointed under such Related Comract) as to the future conduct of the

determination of the Dispute and the Related Dispute; and

notwithstanding Rule 24A of the Adjudication Rules, Summin and Serco shall be

© Jointly responsible with the third party who is 2 party to the Related Contract for the

Related Expert's fees and expenses mcluding thase of any specialist consultant
appointed under the adjudicanion procedure in the Related Contract, in respect of the
pericd in which the Dispute is consolidated with the Related Dispute pursuant to an
order of the Related Expenl {the "Consolidated Adjudication Costs"). Summit and
Serco agree that the Related Expert shatl have the discretion 1o make directions to
require Summit, Serco and the third party who is 2 party to the Related Contract to
pay or make coniribation to the Consolidated Adjudication Costs in different
proporticns. 1f no such directions are made, Summit, Serco and the third party who
is a party to the Related Contract shafl bear the Consolidated Adjudication Casts in
equal shares, and if Summit, Serco or the third party has paid more than such equal
share, that party or third party shall be entitled 10 a contribution from the other party,

parties or third party, as the case may be; and

notwithstanding anything to the contrary a Dispute under this Agreement shall only
be consolidated with a Related Dispute, if the Related Expert receives particulars of
the Dispute within fourteen (14) days of the referral of the Related Dispute to the

Related Expert under the Related Contract.
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(1}

(2)

RECITALS

AN AGREEMENT
between

LAW HOSPITAL NATIONAL HEALTH
SERVICE TRUST, a body corporate established
by an order (8.1. 1993 No 2929 (5.263)) as
amended by amendment orders (3.1. 1995 No 741
{5.67) and (5.1. 1998 No 926 (S50}) made by the
Secretary of State under Section 12A of the
Mational Heaith Service (Scotland) Act 1578 (the
"Trust'"); and

SUMMIT HEALTHCARE {LAW) LIMITED,
an incorporated company registered in Scotland
under No. 132649 and having its Registered
Office at Saltire Court, 20 Castle Terrace,
Edinburgh (" Summit™).

(A)  The Trust has the functions conferred on it by the Statutory Instruments and the Act

mentioned in the preamble.

(B) In implementation of those functions, the Trust wishes to procure the provision of a new
hospital at Netherton to be known as the New Law District General Hospital and of
cerain services in relation to that hospital.

{C}  Summit 15 willing to enier into this Agreement with the Trust, the terms of which,
together with other agreements referred to in this Agreement, will secure the required

hospital and services for the Trust.

BY WHICH IT IS AGREED:-
PART I - GENERAL

l Definitions and inferpretation

il In this Agreement, including its Recitals:-

1.1.1  apny word or expression defined in the Masier Definitions Schedule shall have that

meaning in this Agreement; and

1.1.2  "Master Definitions Schedule' means the docurmnent so entitled signed by the Trust
and Summit and dated the Execution Date, as amended or supplemented at any time.



1.2
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3.1.1

2

This Agreement shall be construed and given effect to in accordance with paragraphs
2,3 and 4 of the Master Definitions Schedule.

Agreements
The Trust:
fa) relying on Summit's Represeniations;

{b) in consideration of the pbligations and duties assumed by Summit under this
Agreement and the other Project Documents to which it is a party; and

{¢) onand subject 1o the terms and conditions of the DBFO Contracts,

appeints Summit exclusively (subject to the terms of the DBFO Contracts including
without limitation, the Change Provisions in the General Provisions) to underiake alj
works necessary to cause the Works to be desipned, constructed, fitted out and
comsmissioned in accordance with the terms set out in the Development Agreement and
the other DBFC Contracts and thereafter throughout the Term (but subject to Clauses
22 (Early Termination), 23 (Consequences c¢f Early Termination) and 26 (Force
Majeure/Suspension Events) of this Agreement and Clause 25 (Termination of
Equipment Agreement and Consequences) of the Equipment Agreement) to provide the
Equipment Services and the Services in accordance with this Agreement and the other
DBFO Contracts and Summit relying on the Trust's Representations accepts the

foregoing appointment.
Conditions

Conditions Precedent

The DXBFC Contracts, with the exception of Clause 2 (Agreements), the obligations in
Clause 3.2, the representations and warranties in Clauses 3.4 and 3.5 and Clause 12
{Confidentiality) of this Agreement, shall not core into effect until:

the parties 1o them Execute and deliver:

(a) the DBFO Contracts;

(b) the Building Contracy,

{c) the Initial Finance Facilities Agreements {excluding the Standby Policy and the
Standby Loan Agreement);

{d¢} the Performance Guarantee;

(e) the Parent Company Guarantee;



3.1.2

Lad

(f)  the Financier Direct Agreement;

{g) the Appeintments;

{h} Collateral Warmranties by each of the Contractor and the Consuitants;
(i}  the Inival Equity Agreements;

{i the Equipment Direct Agreement executed by Siemens plc;

(k) the Services Direct Agreement executed by Serco Limited together with a

guarantee by Serco Group ple of the obligations of Serco Limited in the Agreed
Form;

1) the Sub-Contracts relative to the provision of the Equipment Services and the
Services; and

(m) approval by the Trust of (i) Serce Limited as guaranteed by Serco Group ple and
{1i) Siemens pic as Approved Service Providers;

and a Certified Copy of each of the documents listed in this Clause 3.1.1 to which the
Trust is not a party has beeq delivered to the Trust;

all conditions (other than any conditions refating to satisfaction of the conditions to the
DEBFO Contracts) to the issue of the Bonds and the availability of equity funding under
the Imitial Equity Agreements have been fulfilled (Summit using ali reasonable
endeavours to procure fulfilment of the same) or waived by the Financiers or Equity
providers {as the case may be) and the Trust has received evidence reasonably
satisfactory to it of such fulfilment or waiver {as the case may be);

£

Summit has delivered to the Trust, in a form and substance reasonably acceptable to the
Trust:

(a) a Certified Copy of the minutes of a meeting of its board of directors, duly
convened and held, authorising Summit to undertake the Project and to execute
and deliver the Preject Documents to which it is a party;

(b)  Certified Copies of the certificate of incorporation and memeorandum and articles
of association of Summit, the Subsidiary and the Holding Company {which
memorandum and articles will be deemed 10 be in a form and substance
reasonably accepiable to the Trust provided that they contain ne provisions which
would be 2 breach of the obligations under Clause 10.1);

{c) acertificate, dated the date on which the conditions in this Clause 3.1 (other than
this sub-Clause 3.1.3{c)) are fulfilled, executed by two directors on behalf of
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Summit, confirming that Summit's Representations (other than those in Clauses
3.4.3 and 3.4.4) are true, commect and not misleading as at that date;

(d) details of any changes to the information in Section I or Section 2 of Part 4 of the
Schedule; and

{e) aCeruified Copy of the minutes of a meeting of the Board of Directors of each of
the Subsidiary and the Holding Company duly convened and held authonsing it
to enter into the Finance Facilities Agreements to which it is a party;

(f) aletier of obligation in the Agreed Form from Summit's Solicitors,

the Trusi is able to grant Summit vacant possession to the Site in accordance with

Clause 8.3;

the Trust has delivered 1o Summit m a form and substance reasonably acceptable to

Summit;

(@) a Certified Copy of the minutes of a meeting of its board, duly convened and held,

(b)

(c)

(d)

(e)
)

(8)

(h)

authonsing the Trust to undertake the Project and to execute and dehver the
documents in Clause 3.1.1 to which it is a party and approving the documents to
which 1t is not 2 party;

a certificate in the Agreed Form by or on behalf of the Secretary of State pursuant
to Sectien 1(2) of the Mational Health Service (Private Finance) Act 1997,

a Certified Copy of 2 letter, in the Agreed Formn, addressed to the Trust, from the
MHSME and & Cerified Copy of a letter to the Scottish Office from H M
Treasury, in each case confirming approval of the Project;

a clarification letter addressed to Summit and the Financiers from the Secretary
of State in the form of the draft reproduced in Part 12 of the Schedule;

the Trust Informangn Letter;

a certificate, dated the date on which the conditions in this Clause 3.1 (other than
this sub-Clause 3.1.5{f)) are fulfilled), executed on behalf of the Trust, confirming,
that the representations of the Trust set out in Clause 3.5 are true, correct and not
misleading as at that daie;

a letter, in the Agreed Form, from the Trust addressed to Summit and the
Financiers confirming that Applicable Laws relative to procurement have been

followed by it in relation to the Project;

a letter of obligation in the Agreed Form from the Trust's Solicitors; and



3.1.6

3.2

3.2.1

3.2.2

325

3.3

331

332

3

{i)  a Certified Copy of a lelter in the Agreed Fonn from Lanarkshire Health Board
addressed to the Trust confirming approval of the Project; and

Summit and the Trust have each agreed, in their absolute discretion, the terms of the
Onginal Financial Model, the Bond Amount, the Bond Rate, the Initial Equity Amount,
and the Project Rate of Remumn and recorded the same in a document in the Agreed Form
which shall thereupon be deemed to be incorporated inie and form part of this
Agreemnent and the other DBFO Contracts.

Fulfilment of Conditions Precedent

if the ¢condition in Clause 3.1.6 is not satisfied on ot prior to 22 June 1998 or such other
date as the parties agres in writing, this Agreement and the other DBFO Contracts will
cease to have effect from that date and, notwithstanding any other provisions of any
DBFO Contract, neither party shall have liability to the other under any of the DBFO
Contracts save for any breach of Clause 12 (Confidentizality} of this Agreement.

Each party shall use all reasonable endeavours to procure that the conditions set out in
Clause 3.1 (other than Clause 3.1.6) for which it is responsible {being in respect of the
Trust: Clauses 3.1.4 and 3.1.5 and the execution of the documents in Clause 3.1.1 to
which 1t is a party (Summit being responsible for the execution of such documents by
it and any third party thereto) and the remaining conditions being the responsibility of
Summit) are satisfied as soon as possible after the Execution Date. If any of those
conditions are not satisfled on or prior to the date occuning 8 days after the date of
satisfaction of the Condition in Clause 3.1.6 or such other date as the parties agree in
writing, this Agreement and the other DBFO Contracis shall cease to have effect from
that date and, notwithstanding any other provisions of any DBFQ Contract, neither party
shall have liability to the other under any of the DBFO Contracts save for any breach
of (a} this Clause 3.2, andfor (b) Clause 12 {Confidentiality) of this Agreement.

Within 10 Business Drays after Financial Close the Trust and Summit will record the
date of Financial Close and the Mandatory Date in 2 document in the Agreed Form

Services Commencement Date

Services Commencement Date shall occur automatically on the date which is ninety
days after the Contraciual Practical Completion Date.

Both Summit and the Trust will comply with their respective obligations under the
Commissioning Procedure in accordance with the terms thereof. For the avoidance of
doubt, failure by the Trust or Summit to comply with their respective obligations under
the Commissioning Procedure shall not affect the occumence of the Services
Commencement Date,
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34.1

342

343

344

345

346

Summit Representations and Warranties
Summut represents and warrants to the Trust that:
Summit:

{a) is validly incorporated,

{b}  has the power and capacity to execute the Project Documents to which it is a party
and perform its obligations and exercise its rights under them; and

{c)  has not traded at any time since its incorporation;

except for liabilities that have agisen from Supumit preparing to enter and/or entening
into this Agreement and the other Project Documents, Sutnmmit has no material
obligations;

the information on Sumumnit, the Subsidiary and the Holding Company in Section 1 of
Fart 4 of the Schedule is true and accurate and no offer or other arrangement is
outstanding by which any person other than a Promoter (in relation to the Holding
Company) is at the Execution Date or at any time thereafier entitled to or obliged to
subscribe for or take, by means of transfer or by conversion of any other form of
instrument or bend, any interest in any share capital in Sumunit, the Subsidiary or the
Holding Company (including any such entitlement or obligation that may arise in
exercise of an option exercisable against Summmit, the Subsidiary or the Holding
Company) except in terms of the Finance Facilities Agreements and/or Eguity
Agreement;

the infommation on the board of directors of Summit in Section 2 of Pant 4 of the
Schedule is true and accurate and that no offer or other arrangement by which any
alteration to the constitution of the board of directors of Summit may take effect is

outstanding except in terms of the Finance Facilities Agreements and/or Equity
Agreement;

the Cemified Copy of the memorandum of association and articles of association of each
of Summit, the Subsidiary and the Holding Company delivered to the Trust under
{lause 3.1.3 is true and accurate and that no propasals are outstanding 1o amend those
documents which would matenally adversely affect Summit's performance of or
constitute a breach of its obligations under the BBFO Contracts;

Summit will not by entering into or performing its obligations or exercising its nghts
under the Project Documents be in breach of or cause 1o be breached any restriction
{whether arising in contract or otherwise) binding on Summit or any of its assets or
undertakings which will materially adversely affect its performance of any of its
obligations under any of the Project Documents; and



3.4.7

3.3

3.5.1

352

3.5.3

3.5.4

3.5.5

3.5.6

337

3.5.8

Swmimit has no subsidiaries or subsidiary undertakings other than the Subsidiary.
Trust Representations and Warranfies
The Trust represents and warrants te Semmit that:

the Trust iz an entity formed and validly existing under the MNational Health Service
{Scotland) Act 1978;

the Trust believes that it has the corporate power to own its assets and to carmy on its
business as it is now being conducted;

the Trust believes that it has full power and authority to enter into and perform its
obligations under the DBFO Contracts and that Tulfiiment of its obligations under the
DB¥FOQ Contracts is necessary and expedient for the purposes of and in connection with
its functions under the National Heaith Service (Scotland) Act 1978,

the Trust has taken all necessary action to authorse the execution, delivery and
performance of the DBFO Contracts in aceordance with their tenms;

the Trust believes that the DBFO Contracts constitute legal, valid and binding
cbligations and, subject to any necessary stamping and registration, are enforceable
against the Trust in accordance with their tenms;

the annual report and accounts of the Trust for the three financial years to 31 March
1997 give a true and fair view of the assets and liabilittes of the Trost as at their dates
angd that zince 31 March 1997, 3o far 25 the Trust is aware, there has bean no material
detertoration in the Tirust's financial status:

the Trust is not engaged in any iitigation or arbitration procesdings, as pursuer of
defender, and, so far as the Trust 15 aware, there are no such proceedings pending or
threatened, either by or against the Trust, in all cases which:

a)  inany way questions its power or authority 10 enter into or perform its obligations
under the DBFO Contracts; or

(b}  would have a material adverse effect on its ability to perform its obligations under
the DBFO Contracts;

the Trust has disclesed to Summit, and there is listed or referred to in the Trust
Information Letter, all information of which the Trust is aware in relation to the
following matters and which could have a matenal adverse effect on the ability of either
the Trust or Summit to perform their respective obligations under the DBFO Contracts:-

{a) all contracts, arranpements or agreements between the Trust and third parties
which are of a long-term nature (1hat is, unlikely to have been fully performed,



3.6.1

KR

3.6.5

3.6.6

]

1 accordance with their terms, within six months after the date on which they
were entered into or underiaken) or are incapable of termination m accordance
with their terms by the Trust on 30 days' notice or less without compensation
becoming payable to such third parties; and

(b} all surveys carried out by the Trust in the preceding three vears in relation to the
Site on the basis that no warranty is given as to the accuracy of any such surveys
and Summit acknowledges that it is not secking to rely thereon;

the Trust has a good and marketable title to the Site; and

the definitions of In-patient Wight, Daycase Discharge and Out-patient Attendance
desciibed by reference to the [SDS] definitions set out in Appendix D of Part A of the
Schedule to the General Provisions are those which were used by the Trust in producing
the projections of patient activity which have been provided to Summit and have been

incorporated in the Financial Model at the Execution Date but po warranty is given as
to the accuracy of such piojections.

The Trust represents and warrants to Summit that

no person, ather than the Trust and any third party having a right of wayleave gver the
Site for the passage of pipes or cables used in the provision of public utilities
{electricity, gas, water, sewerage and telephone), has any right {actual or contingent} to
possession, occupation or use of or interest in the Site;

there are no conditions, restrctions, servitudes, wayleaves, overriding interests {as
defined in Section 28 of the Land Registry {Scotland) Act 1979), or similar third party
rights affecting the Site which are unduly onerous except as disclosed n the titles which
have been exhibited to Summit:

the Trust has not received notice of and 1s not aware of any breach of the reguirements
of any current or previous legislation or any regulanons, orders, notices or directions
made or issued under such legislation capable of enforcement as at the date of this
Agreement which affect the Site;

the Trust 1s not aware of any resolution, proposal, order or act made or contemplated
for the compulsory acquisiion of the Site or any access to it by the local or cther
authonity other than the compulsory purchase procedures promoted by the Scottish
Office on behalf of the Trust;

the Trust is not aware of any planmng proposals, orders, notices or statutory notices
issued by the local authority or otherwise affecting the Site or any part of the Site; and

there are no outstanding actions, disputes or claims affecting the Site to which the Tnast
i5 a party or which are known to the Trust;
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in each case, that would materially adversely affect the ability of Summit to carry out
its abligations under the DBFO Contracts.

37 The warranties in Clanses 3.5.9 and 3.6 shall be deemed to be repeated by the Trust on
the date (if any} on which the Trust completes its acquisition of the Sub-station Area in
accordance with Clause 13.1 of the Davelopment Agreement. For the purposes of this

Clause 3.7, the Site where 1t i3 referred to tn Clanses 3.5.9 and 3.6 shall be deemed to
inciude the Sub-station Area.

4 Duration

4.1 The DBFCQ Coniracts shall, subject to Clause 3.1 (Conditions Precedent), commence on
the Execution Date and shall subsist vntil the last day of the Term subject to any
provisions which are expressed to continue to have effect after the last day of the Term.

4.2 The Term shali be extended:

42.1  byapenod, up to 2 maximum of six months, equal to the period between the Mandatory
Date (as at the Execution Date} and the Contractual Practical Completicn Drate but
excluding any Force Majeure Extension Periods and/or any Trust Breach Extension
Periods and/or any Eligible Change Extension Penods and any Extension Pened
relative to the occwrrence of an Insured Risk; and

4,22  asprovided in Clause 26.5.
PART 2 - FUNDING ARRANGEMENTS AND PERFORMANCE GUARANTEE
5 Responsibility for funding

5.1 Al financial obligations ansing in the performance of Summit's obligations under this
Agreement and the other DBFG Contracts shall be the sole responsibility of Summit,
except as expressly stated to the contrary in any of the DBFO Contracts.

52.1  Any change in the identity of the Lead Financier upon 2 refinancing of the Finance

Facilities Agreements invelving repayment of all or substantially all of the Financial
Indebiedness shall only be made:

(a) if pror to Services Commencement Date, with the prior written consent of the
Trust, such consent not to be unreasonably withheld or delayed; or

(b)  ifafter Services Commencement Date, subject to the Trust Objection Procedure
in Part 3 of the Schedule, the Trust, acting teasonably, being entitled to object to
the identity of the proposed new Financier(s) cnly on the basis (i) of such
Financier(s) financial covenant, and/or (ii) that such Financier(s) are, or have
been, within the last two years, to any material extent invelved in the
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manufacturing or processing of tobacco and/or alcohol (save to the extent that
such involvement is a mnority interest for investment purposes or where such
Financier(s) is no longer generally perceived to have any such involvement).

For the avoidance of doubt, nothing in this Clause 5.2, or elsewhers in the DBFO
Contracts, shall be construed as placing any restriction on the identity of the
Bondholders.

Upon any change in the identity of any Lead Financier in accordance with Clause 5.2
the Trust shall, at Summit's request, enter into a Financier Direct Agreement with any
such new Lead Financier, and Summit shall promptly provide the Trust with a copy of
all new Finance Facilities Agreements.

Except where expressly authorised in writing by the Trust or by the terms of any of the
DBFO Contracts, Summit shall not hold itself out as the agent of the Trust and shall
have no power to bind the Trust, pledge the credit of the Trust or otherwise have any
dealings on behalf of the Trust.

Mot later than the tenth day of each caiendar month commencing on the date of
satisfaction of the conditions precedent in Clause 3.1 and ending cn the Services
Commencement Date, Summit shall deliver to the Trust or, at the Trust's request, the
Trust's Representative a report in writing:

confirming that 1ts obligations under the Commissioning Procedure are being met in all
material respects or, if not, the action being taken or proposed o be taken to resolve
this; and

confirming that 1o the best of the knowledge, information and belief of Summit (having
carried out due and diligent enquiry), Sumumit has not incurred any Unplanned
Liabilities.

Summit shall, if requested, discuss such report with the Trust or the Trust's
Representative and provide any such further information relating thereto as may
reasonably be required by the Trust.

Effect of an Unplanned Liability

If an Unplanned Liabiiity shall arise prior to the Services Commencement Date, Summit
shall keep the Trust fully advised of the circumstances that led to the Unplanned
Liability and the steps being taken by and/or on behalf of Summit to resolve it. Without
limiting this Clause 6.1, Summit shall take zall reasonable steps within its power 1o
remove or mitigate to the fullest extent reasonably possible any Unplanned Liability.

The obligation in Clause 6.] shall continie until Summit gives notice in writing to the
Trust, signed by a director of Summit, confirming that the circwmnstances under which
the Unplanned Lizbility arose have been resolved. That notice shall set out in
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reasonable detail the manner in which and terms on which the Unplanned Liability was
resolved.

Performance Guarantee

Swnrrut shall procure the due execution and delivery of the Performance Guarantee in
favour of Sumnmit by such person as the Trust may have approved in writing as the
issuer of the Performance Guarantee.

The benefit of the Performance Guarantee shall be assigned, as first ranking security,
in terms of the Finance Facilities Agreements, the Trust having the rights in respect of
the Performance Guarantee as specified in the Financier Direct Agreement.

PART 3 - GENERAL OBLIGATIONS OF THE PARTIES

8

3.1

8.1.6

8.1.7

Trust's obligations
The Trust shall, duning the Term (unless a different period is specified):

use all reasonable endeavours to satisfy the requirements of actual and potentiai
commissioning bodies and/or purchasers of healthcare services within the NHS;

from the Execution Date to the end of the Term, provide appropnate information to
promote the facilities and services of the Trust 1o actual and potential commissioning
bodies and/or purchasers of healthcare services within the NHS from the Trust, seeking
to secure efficient utilisation of the Trust's Facilities and, until Services Commencement
Date, the Existing Sites;

within a reasonable period after the Operational Date cease clinical activities at the
Existung Sites;

apply and monitor the application of quality control and nsk management practices of

the highest standard reasonably practicable, having regard to the resources that the Trust
has available to it;

act in accordance with Good Industry Practice and all Statutory Requirements and NHS
{Guidance applicable to it in the carrying out of clinical activities by the Trust from the
Site and Existing Sites and its obligations under the DBF{) Contracts;

inform Summit prompily after the Trust becomes aware of any likely change to the
status of the Trust;

inform Summit promptly if at any time the Trust becomes unable 1o meet any of its
financial obligations and keep Summmi fully informed of any action to remedy the
situation including the implementation of any recommendations and/or requirements of
the Secretary of State or other Competent Autherity;
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ensure that it, and any person for whom it is responsible in terms of Clause 8.2 shall
comply with Clause 8.4 in the giving of access to the Trust’s Facilities and relevant
parts or any parts thereof to Summit, its employees, agents, or other persons for whom
it is responsible in terms of Clause 9.2;

ensure that it, and any persons for whom it is responsible in terms of Clause 8.2, do not
interfere with Summnut or its Approved Service Providers or Permitted Sub-Contractors
or other persons for whom it 18 responsible in terms of Clause 9.2 tn performung their
obligations under the DBFO Contracts and/or the Sub-Contracts; and

not and shalt procure that persons for whom the Trust 15 responsible 1n terms of Clause
8.2 shall not, damage or improperly use the Trust's Facilities, plant or equipment in 2
manner which damages and/or decreases the operating life of the Trust's Facilities, plant
OF equipment.

The Trust acknowledpes that, as between the Trust and Summmit, it will be responsible,
pursuant to the DBFQO Contracts, for the acts or omissions of its employees, agents,
iessees {other than the tenant under the Head Lease), sub-lessees, sub-contractors,
contracters, medical persennel, consultants, patients and patients’ visitors to the Hospital
to the same exient to which the Trust would be responsible under the terms of the
DBFO Contracts if they were its own acts or omissions.

Cn and subject to the terms of this Agreement and of the Development Agreement, the
Trust shall deliver vacant possession of the Site to Sumimit, so as to enable the

commencement of the Works, npon satisfaction or waiver of the conditions set out in
Clause 3.1.

The Trust shall, in accordance with Provision 9.2 of the General Provisions and the
Development Agreement provide access to Summit, the Contractor, Approved Service
Providers and their employzes, agents, licensees and sub-contractors to the Site and the
Trust's Facilites to enable them to perform their obligations under the DBFC Contracts
and for any ancillary purposes envisaged under the DBFO Contracts.

The Trust shall effeci and maintain the insurances required to be taken out by it in
accordance with, and shall comply with its obligations under, Part 5B of the Schedule.

The Trust shall be solely responsible for securing the grant and ail subsequent renewals,
extensions or modifications of any permits, licences, consents and authorisations which
relate to the provision of clinical services by the Trust at the Hospital and the carrying

out by the Trust of any of its other functions and its obligations in relation to the
Project.
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10.1

Summit's obligations
Sumrmit shall promptly inform the Trust in writing of:

any breach or default under any Sub-Contracts of which it is aware and that would be
materially adverse to the Trust's interests; and

any event described in Clause 22.1 of which it 1s aware;

giving reasonable details of the circumstances and the steps being taken to remedy or
mitigate their effect.

Summmit acknowledges that, as between the Trust and Summit, it will be responsible,
pursuant to the DBFQ Contracts, for the acts or omissions of its employees, agents,
lessees, sub-lessees, the Contractor and the Ceonsultants, Approved Service Providers,
Permitted Sub-contraciors and its sub-contractors to the same extent to which Summit
would be responsible under the terms of the DBFQ Contracts if they were its own acts
OT OMISSIONS.

Other Summit ebligations

Summit shall ensure that no transter of any shares or interest in any shares in Summit
or Summit’s Holding Company shall be repistered by Summit or Summit's Holding
Company where that transfer is:

{a) by any Promoter, prior to the first anniversary of the Services Commencement
Date, save (1) with the Trust's prior written consent, (1i) to an Associated
Company of that Promoter, or (iii) by way of pledge and transfer in security to the
Financiers in accordance with the Finance Facilities Agreement; or

{b} toacompany or other body which, or an Associated Company of which, Summit
15 or ought reasonably to be aware, is or has been, within the last two years, to any
material extent involved in the manufacturing or processing of tobacco andfor
alcohol (save to the extent that such involvement is a minority interest for
investment purpeses or where such person(s) is no longer penerally perceived to
have any such involvement, or, with the consent of the Trust, not to be
unreasenably withheld) ("Disapproved Transferees"}),

and each of Summit and the Holding Company shall include in its Articles of
Association, which will provide that they will take precedence over any shareholders’
agreement irrespective of the terms of such latter agreement, a provision to be approved
by the Trust (such approval not to be unreasonably withheld or delayed), that no shares
i it {or interests io such shares) may be heid by, or on behalf of, a Disapproved
Transferee and for the disenfranchisement of any Disapproved Transferee {or any
person holding shares on its behalf) which comes to hold any shares (or interests in
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shares) in 1t and the compulsory sale or transfer of any such shares (or interests in
shares),

Summit shall:

(a) procure that Insurances satisfying the Insured Risks are effected and maintained
in accordance with the requirements of, and shall comply with its obligations
under, Part 5A of the Schedule; and

{b) useall reasonable endeavours to effect and maintain, for the benefit of the Trust,
the Trust Business Interruption Insurance and the Trust shall, if so requested by
Summit, pay Summit, within five Business Days of demand the premium for the
Trust Business Interuption Insurance. Prior to effecting the Trust Business
Interruption Insurance Summit shali advise the Trust of the proposed premium
{Summit using reasonable endeavours to mintmise same) and the Trust shall
confirm to Summit if Summit is to effect the Trust Business Intermuption
Insurance in terms of this Clause.

Summit shall perform its obligations and exercise its rights under and observe 31l the
terms of the Sub-Contracts to which it is a party ("Relevant Sub-Contracts”) to the
extent that such provisions are relevant to the performance of its obligations under the
DBFO Contracts and, without prejudice to the foregoing, shall not:

subject, in the case of the Sub-Contract with the Contractor, to Clause 4.8.3 of the
Development Agreement, terminate or pemait, save where obliged to do 50 under the
terms of the Relevant Sub-Contract, the termination of any of the Eelevant Sub-
Coniracts without first entering a sub-contract with another sub-contracter in
ageordance with the DBFC Contracts; or

make or agree to any supplement, amendment or variation of any of the Relevant Sub-
Contracts; or

depart from, or waive or fail 1o take reasonable steps to enforee any rights it may have
under any of the Relevant Sub-Contracts; or

epter into or permit, save where cbliged 10 do so under the terms of the Relevant Sub-
Contract, any other party to enter into any agreement or document which would affect
the interpretation or application of any of the Relevant Sub-Contracts;

in any case (referred to in this Clause 10.3) where such action or omission or failure to
take such action would matenaliy adversely affect the performance by Summit of any
of its obligations under the DBFO Centracts unless:

{a) the Trust, acting reasonably, has consented in writing on such terns as it may
reasonably stipulate; or
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(b} the Trust Objection Procedure as specified in Part 3 of the Schedule has been
complied with (the Trust acting reasonably in relation te any submission made by
Summit pursuant to such procedure); or

{c) pursvant to the exercizse by the Financiers of their rights under the Finance
Facilities Agreemenis, the Financier Direct Agreement and/or Financier Sub-
{ontract Direct Agreements in relation to the step 1n or novation of the Relevam
Sub-Contracts as provided in the Financiers Sub-Contract Direct Agreements; or

{d} pursuant to the Performance Guarantee.

Provided that Summit will not enter into any Relevant Sub-Contracts or amend or vary
the same so as to constitute a breach of any provision of the DBFC Contracts
specifically requiring express provision to be made in a Relevant Sub-Contract without
the pricr writien consent of the Trust not to be unreasonably withheld or delayed.

To the extent that any action is approved by the Trust under Clause 10.3 or deemed to
be approved under the Trust Objection Procedure, the Trust shall net be liable for any
loss, increased cost or damage suffered by Summit or any other person except to the
extent {if any) otherwise expressly provided in the DBFO Contracts.

Without derogating from Clauses 10.3 and 10.4, if (3} an amendment is made to any of
the Relevant Sub-Contracts, (b} Summit grants 2 waiver or release of any of the
cbligations of ancther party under a Relevant Sub-Contract, or {c) any agreement is
made which would materially affect the interpretation or application of any of the
Relevant Sub-Contracts, then Summit shall deliver to the Trust a conformed Certified
Copy of each amendment, release, waiver or agreement or (5o far as it 1s not in wnting)

a true and complete record in writing within 15 Business Days of the date of 1ts
creation.

Subject to Clause 8.6, Summit shail be solely responsible for securing the grant and all
subsequent renewals, extensions and modifications of any permits licences (other than
Intellectual Propenty licences which are dealt with in Clause 20}, consenis and
authonsations (including, but not limted to, Necessary Consents), necessary to carry
out its obligations in relation to the Project and shall ensure that, as far as is legally
possible, those permuts are obtained in the name of Summit or, as requisite, the
Approved Service Providers or Permitted Sub-Contractors. The Trust shall provide all
assistance reasonably required by Summit, at Summit's cost, {o secure the issue of any
required permit, licence, consent or authorisation.

Without derogating from Summit's obligations in Clause 10.6, where the Trust 1s the
holder of any relevant permit, licence, consent or authorisation which is capable of
transfer to Summii and which would be necessary or desirable for Summit to perform
its obligations under the DBFO Contracts, the Trust shall use its reasonable endeavours,
at Surnmit's cost, to secure that transfer.
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If any permit identified by Summit under Clauses 10.6 or 10.7 cannot legaliy be
obtained in the name of Summii or, as requisite, the Approved Service Providers or
Permitted Sub-Contractors and must identify the Trust, Summit shail, in the event of
any query, breach, Prosecution or other dealing in respect of such permit, give the Trust
gl necessary assistance and information to enable the Trust to espond 10 the matter,

Summit shall perform its obligations under the DBFO Contracts in a manner that
complies with all current and relevant perrnits for which 1t is responsible.

Summit shall;

at all timnes use reasonable endeavours to carry on and conduct its affairs in a proper and
efficient manner;

not engage in any business, other than entenng into the Project Documents and the
performance of its obligations in respect of each of them and any related or anciilary
activifies envisaged under the DBFO Contracts (including, if applicable, the operation
of the concourse cafe on the Site or any commercial activities followmg the vacation
by the Trust of all or part of the Site};

save for the purposes of the Project and save as provided in the Equipment Agreement
not create o1 have outstanding any mortgage, pledge, lien, assignation, assignment,
encumbrance, nght of set-off, title wransfer or retention arrangement, secunty interest
or other amangement conferring a prionty or preference over general ¢raditors, other
than {a) liens arising by operation of law which shall be released by Summit as scon as
reasonably practicable, (b) under or pursuant to the Finance Facilities Agreements {as
approved where requisiie in accordance with Clause 5.2) or () title retention provisions
or rights of set off arising in the normal course of business on the whole or any part of

its undertaking or assets, present or future to secure any present or huture obligations of
Swmmit or of any other person;

not.
(a) incur any Financial Indebtedness, other than for the purposes of the Project;

{b) form or acquire any subsidiary or subsidiary undertaking other than the
Subsidiary ;

{c) consolidate or merge with or into any other entity or convey or transfer {whether
by way of one transaction or a series of transactions) the whole or 2 material (in
the context of its ability to continue to perform its obligations) part of its
undertaking or assets {otherwise than in the normal course of business consistent
with its continuing obligations under the DBFO Contracts) to any person unless
pursuant to the Finance Facilities Agreements (so far as relating 10 conveyance
or transfer by way of security) andfor the Financier Direct Agreement and/or
Financier Sub-Contract Direct Agreements and/or the Performance Guarantes;
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(d) amend its memorandum and articles of association to permit (i) Summit no longer
to be a single purpose vehicle, or (ii) the transfer of shares {or the beneficial

ownership of or voting or other rights in shares} in breach of Summit's obligations
under Clause 10.1 or

(e} issue or allot any of its share capital to any person which it 13 or ought reasonably
to be aware is a Disapproved Transferee;

in each case without the Trust's prior written consent, which censent will not be
urreasonably withheld or delayed in the case of Clause 10.10.3, The restrictions in thns

Clause 10.10 shall apply, making any necessary changes, to any subsidiary or subsidiary
undertaking of Summit.

PART 4 - ORGANISATION, INFORMATION AND CO-OFPERATION MATTERS

11

11.1

11.1.1
11.1.2

11.1.3

H.1.4

11.1.5

11.1.6

11.1.7

11.1.3

Joint Operating Group

The Trust and Summit shall establish as soon as practicable after waiver or satisfaction
of the conditions set out in Clawse 3.1 and maintain throughout the Term a Joint
Operating Group 1o oversee, subject to the remaining provisions of this Clause 11, the
Trust's and Summit's operations in areas where their interests and responsibilihies
overlap, which areas shall include:

the implementation of the DBFO Contracts;
matters associated with design, access, staff training, commissioping and handover;

the Transition Armangements, the Commissioning Procedure and the Liaison
Procedures;

matters ansing from any report provided by Summit te the Trust pursuant to Clause 5.5
of this Agreement;

reviews of the Method Staterments and the Specification adopted for the purpese of the
Deveiopment Agreement;

consideration of policies adopted by the Trust, Summit, Approved Service Providers
and Pemnitted Sub-Contractors relevant to the DBFO Contracts;

consideration of the Trust's and Summit's performance and the operation of the
Performance Measurernent System;

any proposals {(without prejudice to the terms of any of the provisions of any of the

DBFO Contracts relating to such matters) for amendment of any of the DBFOQ
Contracts; and
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the provision of patient focused care including the Trust methodology of providing al)
care in the context of the DBFO Contracts;

but excluding areas within the remit of the Technology Comrmittee.

The Joint Operating Group shall comprise three representatives of the Trust and three
tepresentatives of Summit or such other number as may be agreed provided that the
Trust and Summmt have equal representation. A representative nominated by the Trust

and a representative nominated by Summit shall altematively {meeting by meeting)
chair the Joint Operating Group.

Each of the Trust and Summit may appoint and remove, and appoint replacements of,
its representatives on the Joint Operating Group by notice given to the other at any time.
A representative on the Joint Operating Group may appeint and remove an alternate
from time to time (who may be another representaitve on the Joint Operating Group)
in the same manner. An alternate of a representative shall have the same rights and
powers as his appointor (including, if the aliernate is also a representative, his
appointor's vote in addition to his own vote) if the latter 1s unavailable (whether so
notified by himself or stated to be so by his alternate).

The }Joint Operating Group shall:

review such issues relating to all day to day aspects of the performance of the DBFQ
Contracts {in¢luding those specified in Clause 11.1) as it shall think fit or as shall be
referred 1o it by the Trust’s Contract Officer or Summit’s Contract Officer;

discuss at a strategic level any actual or anticipated changes in the Trust's market and
business and any consequential changes to the DBFO Contracts which might be
appropriate and desirable; and

not have authority, wheiher liself or in the person of any of its members, to change any
DBFO Contract or make any decision binding on the parties.

Each of the Trust and Summit:

may accept or reject at its compiete discretion any recommendation made by the Joint
Operating Group;

shall not rely on any act or omission of the Joint Operating Group {or any member of
it acting in that capacity) 5o as to give rise to any walver or release or personal bar in

respect of any nght, benefit or obligation of the Trust or Summit under the DBFO
Contracts; and

shall not be relieved of any liability nor have any Hability, right or benehit varied by any
review, discussion or recommendation of the Jeint Operating {roup.
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The members of the Joint Operating Group may adept such practices and procedures
for the conduct of the activities of the Joint Operating Group (including the appointment
of sub-commitiees) as they may think fit from time to time provided that:

recormmendations and other decisions of the Joint Operating Group shall be reached by
agreernent of all those present at a meeting who must include at least one representative
of each of the Trust and Summit;

the Joint Operating Group shall meet at least once every three months and any member
of the Joint Operating Group may convene a meeting of the Jeint Operating Group at
any tme;

meetings of the Joint Operating Group shall be convened on not iess than ten Business
Days notice, except in an emergency in which case as much notice as is reasonably
practicable should be given, and notices shall be accompanied by an agenda of the iterns
to be discussed at the meeting,;

meetings shall be duly constituted if attended by two or more members including at
least one representative of each of the Trust and Summit;

no marters shall be discussed at any meetings of the Joint Operating Group except for
those items included in the agenda for that meeting without the consent in wrinng of all
of the members of the Joint Operating Group;

meetings of the Joint Operating Group may be held by telephone or any other form of
telecommunication by which each participant can hear and speak to all other

participants at the same time unless resolved otherwise by the Joint Operating Group;
and

mtnutes of all the decisions and meetings of the Joint Operating Group shail be taken
by a representative of Summit and coples circulated within fourteen Business Days
thereafter to the Trust and Summit. A full set of minutes shall be kept by Summit and
shall be open to inspection by the Trust at any reasonable time upon request,

The Trust will invite representatives from the Joint Operating Group (including
representatives of Summit) 1o attend meetings of the Trust's sub-committees to the
extent relevant to the performance of the DBFO Contracts, and such representatives will
atlend if reascnably required to do so.

The Jomnt Operating Group shall not have the status of 2 committee of the Trust under
the standing orders of the Trust.
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Conlidentiality

Each party shall treat all Confidential Information of the other party {and, in the case
of Sunmut, Approved Service Providers, Permitied Sub-Contractors, the Contractor and
its sub-contractors) as confidential, except as may be necessary for the performance of
any obligations under the Project Documents and use all reasonable endeavours to
prevent its disclosure by their respective officers, employees, agents or sub-contractors.
This Clause 12 shall survive any termination of this Agreement.

Clause 12.] shall not apply to Confidential Information which:

prior o its receipt by the recipient was in the possession of the recipient and at its free
disposal,

is subsequenily disclosed to the recipient without any obligation of confidentiality by
a third party whe has not derfived it directly or indirectly from the other party;

is or becomes generally available to the public otherwise than through the act or default
of the recipient or its agent or employees; or

is required to be disclosed by Applicable Law, Competent Authority. any recognised
stock exchange on which the Bonds are traded at any time, the order of any competent
court, or (provided tenderers shall first agree in writing to be bound by a confidentiality
undertaking substantially in the terms of this Clauvse 12 and subject as provided in
Provision 12) Clause 16 {Employees} and Provision 12 (Market Testing} of the General
Provisions; or

is required under Clause 18 to be disclosed to bodies referred to in Clause 18.1, oris
requested 1o be disclosed to the Trust's professional advisers, auditors, agents, or
representatives, contractors or sub-contractors {provided that unless the Trust is entitled
to disclose the Confidential Information by virtue of the preceding provisions of this
Clause 12.2, such recipient shall first agree to be bound by a contidentiality undertaking
substantially in the terms of this Clause 12).

Nothing in this Clause 12 shall prohibit Summit from disclosing information to its
current or prospective financiers, shareholders, the Promoters, any Associated Company
of Summit, any rating agency or any recopnised stock exchange on which the Bonds are
traded at any time, or where reasonably necessary to enable any of the Project
Documents to be duly performed, to a current or prospective Contractor, Approved
Service Provider or Permitted Sub- Contractor, and to its or theiv respective professional
advisers, auditors, agents or representatives, provided that any recipient of Confidential
Information contemplated by this Clause 12.3 shall first agree it wnting to be bound
by a confidentiality undertaking substantially in the terms of this Clause 12.

Nothing in this Clause 12 shall prohibit Sumnmit from disclosing relevant information
which is required to be made available by Summat or by a receiver or admrmistrative
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recelver or administrator to any person bona fide proposing to provide funding (whether
by way of equity wvestment, foan or otherwise)} to Summit, the Subsidiary or the
Holding Company for the purpese of performing its obligations under the Project
Diocuments, provided that any recipient of Confidential Information contemplated by
this Clause 12.4 has agreed in wrting to be bound by a confidennality undertaking
substantially in the terms of this Clause 12.

Alterations in Trust's Functions

No alteration in the Trust's functions under Applicable Laws shall cause Summit's
obligations to be vaned, waived, suspended or terminated, unless that vanation, waiver,
suspension or termination 1s with Swrrmt's and the Trust's written consent. For the
avoidance of doubt, nothing in this Clause 13 shali affect Summit's rights under Clause
22.9 of this Agreement.

Provision of management and financial information

The Trust shall provide to Summit all information to be delivered under Section | of
Part & of the Schedule with the frequency and delivery timing there stipuiated.

Sumnunit shall provide to the Trust all information to be delivered under Section 2 of Part
6 of the Schedule with the frequency and delivery timing there stipulated.

Each party shall exercise ail due care and dilipence in the preparation of informaton
and documents referred to in this Clause 14 and shall ensure that the same are accurate
(in all maierial respects) and not misleading and shall ensure that at all times there shall
be reasonably adequate security and retention arrangements for all such documents and
information, which shall in all cases be retained by the relevant party for a period not
less than required by law or seven years from receipt thereof, whichever is the greater,

save with the consent of the other party, such consent not te be unreasonably withheld
or delayed.

Additional information, reporis and inspections

The Trust may request and Summit shall provide upon reasonable request, reports and
information on any matter relating t¢ the Services other than as requited by Clause 14.2.
Summit shall compile such reports and information with all due care and diligence and
shall ensure that same are accurate {in all matenial respects) and not misleading.

The Trust’s Contract Officer, and any other person who has previously been identified
to Summit in writing as being authorised by the Trust {including, but not imited to, the
Trust's Auditor and its employees), shall be entitled on reasonable notice during Nommal
Working Hours {except in an emergency when such notice as is practicable will be
given and, if appropriate, immediate access can be obtained) dunng the Services Term
to inspect the equipment, materials and records at the Site used by Summit, any
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Approved Service Provider and any Permitted Sub-Contractor in the provision of the
Services and to test and take samples.

The Trust shall ensure that the Trust's Contract Officer and any such authorised
representatives as are referred to in Clause 15.2 shall ensure that the inspections
described in Clause 15.2 and the interviews described in Clause 15.6 are carried out in
such a way as to cause as little disruption as reasonably practicable to Summit, any
Approved Service Provider or any Permitted Sub-Contractor,

Sumrnit shall co-operate with the Trust’s Contract Officer and any person so authorised
by the Trust and shall provide all reasonable assistance in order to facilitate the carrying
out of the inspections referred to in Clause 15.2.

Summit shall use all reasonable endeavours ta procure that {including making
appropriate provision in all Relevant Sub-Contracts) all Approved Service Providers
and Permitted Sub-Contractors in relation to the Services shall provide all reasonabie

assistance to the Trust to facilitate the carrying out of the inspections described in
Clanse 15.2.

Surnnit shall permit the Trust on reasonable notice reasonable access to key Personnel
ernployed by it, and shall use all reasonable endeavours to permit such access to key
Personnel empioyed by Approved Service Providers in the provisions of the Services,
to enable the Trust to interview such Personnel to obtain appropnate ¢ral explanations
of such documents as are referred to in Clause 15.1.

Nothing in Clauses 15.1 to 15.6 shall oblige Surnmut (or any Approved Service Provider
or Permitted Sub-Contractor) to take action or provide any access, information or
assisiance 10 the extent that such action, access, information ar assistance would result
in & material departure from ¢r addition to its {or their) other obligations under the
DBFO Contracts or give nise to sigmficant costs or significant disruption to Summit {(or
any Approved Service Provider or Permitied Sub-Contractor).

The Trust shall on reasonable notice make avatlable 10 Summit such information within
the Trust's possession or control or which it 1s entitled to receive from a third party
(using reasonable endeavours to procure the same) as Summit may reasonably request
ut such form and at such time or times as Summit may reasonably request in refation to
the performance of Summit's obligations under the DBFO Contracts,

PART 5- EMPLOYEES AND TRANSITIONAL ARRANGEMENTS

16

16.1

16.1.1

Employees
General

The Trust and Summit acknowledge and agree that it is their intention that pursuant to
the Employment Regulations andfor the Directive the transfer of the Transition Services
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from the Trust to Summit or, at Summit’s direction, to an Approved Service Provider
will constitute a relevant transfer and that pursuant to the Employment Regulations
and/or the Directive the contracts of employment between the Trust and/or Hospital
Hygiene Limited and the Employees will have effect on or after the Transition
Commencement Date as if originally made between Summit or that Approved Service
Provider and the Employees but the parties agree that the provisions of thts Clause 16
shall apply imrespective of whether or not the Employment Regulations and/or the
Directive apply provided that Summit and/or the Approved Service Provider shall not
have any liability under this Clause 16 or otherwise in respect of any employees or
former employees of the Trust or Hospital Hygiene Limited who do not transfer into
Summit's or that Approved Service Provider's employment by operation of law or
otherwise,

The Trust undertakes to Summit that it will not prior to the Transiticn Commencement
Date subcontract the provision of any of the Services (under exception of portering

services, waste services and linen services) to be provided by or on behalf of Summit
as Transition Services .

The Trust agrees that Summit may subcontract (but without prejudice to Summit’s
obligations to the Trust hereunder) its obligations under this Clause 16 to one or more
Approved Service Providers appointed in accordance with the DBFO Contracts and in
any case where there is an obligation en Summit under this Clause 16, including an
obhgation to do or omit to do something, that will include an obligation to procure that
any such Approved Service Provider does likewise, and if Summit does so sub-contract
its obligations, then anything to be done under this Clause 16 by Summit in relation to
the glement sub-contracted may be done by an Approved Service Provider, but without
prejudice to Summit's liability to the Trust.

The Trust and Summait shall use all reasonable endeavours to mitigate any liabilittes for
which the other may be responsible under this Clause 16 except for those liabilities
which arise pursuant to sub-clauses 16.5, 16.10.1 and 16.10.2 but subject to Summit
complying with the terms of such sub-clauses.

The Trust shall, not less than six months prior 10 the Transition Commencement Date,
provide, or procure the provision 1o Summit and any Approved Service Provider, of:-
{2} all information i its possession or in the possession of Hospital Hygiene Limited
which the Trusi can reasonably obtain, or which can reasonably be obtained by the
Trust from a third party relating 1o the Employees as Summit or an Approved Service
Provider reasonably require and {b} one office at the Existing Sites and, where
reasonably practicable, such access to the Employees and such other accommodation
and facilities as Summit or 1ts Approved Service Provider may reasonably require to
fulfil the obligations under this Clause 16.

Two months pror to the Transition Commencement Date the Trust will provide to
Surnymt 2 list setting out the identity of the Employees it is anticipated will provide the
Services (and will notify Summit promptly of all changes to such list) and within 10
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Business Days afier the Transition Commencement Date the Trust will provide to
Sumnmit a list sefting out the wdentity of the Employees and the Trest warrants that such
list will be accurate in all matenial respects.

Transfer of Employees

At least two weeks prior 1o the Transition Commencemnent Date, or if later within 5
Business Days afier notification of the identity of any Employee or as may otherwise
be agreed between the parties or mequired by law, Sumnmit (or an Approved Service
Provider) shall send a letter to each of the Employees, in terms previously approved by
the Trust, such approval not to be unreasonably withheld or delayed, confirming that,
pursvant to the Employment Regulations andfor the Directive, the contracts of
employment of the Employees will ransfer to Summit or an Approved Service Provider
with effect from the Transition Commencement Date and confirming that the period of
employment which that Employse has accrued under service with the Trust or Hospital
Hygiene Limited (and any other period of service which is deemed at law io be
continuous with that pericd) and the period of employment with Summit or an
Approved Service Provider shall be treated as continucus for all purposes pursuant to
the Employment Regulations and/or the Directive.

Sumrnit shall use all reasonable endeavours, at the request and cost (excluding Summit's
and the Approved Service Provider's administration and management costs) of the
Trust, with the assistance of the Trust, to ensure that the contracts of employment of
the Employees transfer from the Trust and Hospital Hygiene Limited to Summit or an
Approved Service Provider with effect from and including the Transition
{Commencement Date pursuant to the Employment Regulations and/or the Directive.

Selection of Employees for Redundancy

The Trust acknowledges that the number of whole-time equivalent employees and skill
mix of those employees Summit envisages will be required to perform the Services is
as set out in Part 8A of the Schedule {"the Employee Assumptions") and in relation
to the number of those employess, Summit will, or will procure that an Approved
Service Provider will, produce to the Trust, for discussion purposes, written notice of
the actval numbers of employees {not the numbers of whole-time equivalent employees
as specified at Pari 8A of the Schedule) and hours of such employees which will be
required to perform the Services, not later than four months from Financial Close and
Sumumit shall, or shall procure that an Approved Service Provider shall, produce to the
Trust full and final writterr notice of the actual numbers and hours of such employees
not later than six months prior to the Transition Commencement Date and Part 88 of
the Schedule sets put the assumed wages and other costs for those employees included
within the Employee Assumptions {("Wages Assumptions*').

The Trust and Summit shall consult and co-operate with each other in the period from
Financial Close 1o the Transition Commencement Date with a view to the Trust
managing its employees 50 as to deliver to Surnmit {or an Approved Service Provider)
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on the Transition Commencement Date the requirements as to employee numbers {for
the avoidance of doubt, actual Employees and not numbers of whole-time equivalent
Employees) and skill mix as set out in the Employee Assumptions provided that, for the
avoidance of doubt, the Trust shall be under no obligation to procure the transfer to
Summit of a minimum number of Employees.

Summit shatl use all reasonable endeavours during the Transition Penod to procure the
training of the Employees to acquire any skills necessary in the reasonable gpinion of
Sumrmat or an Approved Service Provider following consultation with the Trust to meet
the requirements of the Employee Assumptions and the Trust will agres, insofar as is
reasonably practicable, to the Employees being released for this purpose.

(a)

(b)

(c)

(d)

Within four months afier the Transition Commencement Date, Summit shall, in
consultation with the Trust and, in accerdance with the policy set out 1n Part 9 of
the Schedule (*'the Redundancy Policy™), identify those Employees (if any) who
are excess to or unsuitable for the requirements set cut in the Employee
Assumptions, applying the following cntena, namely length of service,
skills'competencies and disciplinary record of the Employees. but subject to these
of the Employees (but no more than are required by Summit and/or the Approved
Service Provider in respect of each category of post as set out in the Empioyee
Assumptions) who are employed by the Trust or Hospital Hygiene Limited at the
Transition Commencement Date in the positions specified at Part (b) of the
Employee Assumptions not being deemed by Surnmit or the Approved Service
Provider to be excess to or unsuitable for Summit’s requirements or those of the
Appreved Service Provider, and Sumnmit or the Approved Service Provider shail
notify the Trust in writing ("Summit Notice™) of the Employees who are excess
to or unsuitable for Summit's or the Approved Service Provider's requirements
and details as 10 why they are excess ar unsintable for Summit or the Approved
Service Provider's requirements.

If a Summit Notice 15 not served within four months after the Transinon
Commencement Late, Summit or the Approved Service Provider shall be deemed
to be satisfied that there are no Employees who are excess to or unsuitable for
Summit's or the Approved Service Provider's requirements.

The Trust may, within twenty one days of receipt of the Summit Notice, dispute
that notice by notice in writing to Summmit. The Trust may only dispute the
Summit Notice on grounds that either an Employee has the requisite skilis, or can
reasonably be tramed to acquire the requisite skiils within the Transition Perniod,
or that Summit or any Approved Service Provider has not complied with the
Redundancy Policy or the terms of Clauses 16.3.3 and 16.3.4. If the Trust does
not serve such a notice on Summit within that twenty one day period, it shall be
deemed (0 have agreed to the terms of the Sumnut Netice.

The parties shall endeavour, within fourteen days of receipt by Summit of a notice
from the Trust under Clause 16.3.4(c), 10 resolve any dispute failing which either



16.4

16.4.1

()

(f)

6

party may refer the dispute to the Dispute Resolution Procedure which shall either
confirm or amend the Summit Notice and it is hereby agreed that the decision of
the Expert under the Dispute Resplution Procedure is final and binding in this
regard,

Employees (if any) lsted in the Summit Notice, agreed, confirmed or amended
as aforesaid, shall, hereinafter be referred to as "Excess Employees™ and the
remzinder of the Employees shall hereinafter be referred to as "Transferring
Employees".

Without prejudice to Clause 16.1.4, and to Summit's or any Approved Service
Provider's rights under Clause 16.10.2, the parties acknowledge that during the
Transition Perlod more Employees than the Transferring Employees will be
required (1) to provide the Transition Services and (2) to provide the Services as
from and after the Operational Date and (3) to comply with the Commissioning
Procedure (prior to the Services Commencement Date) and Summit agrees that
uniess otherwise required by the Trust it will procure that the Approved Service
Provider retains Excess Employees for that purpese during the Transition Period,
and will not terminate the contracts of employment of such Excess Employees at
any time up 10 the end of the Transition Period without the consent of the Trust,
not to be unreasonably withheld or delayed, unless such termination is at no cost
to the Trust, whilst Summit/or the Approved Service Provider still has a
requiremnent for the work normally carmied out by such Excess Employees to be
so carned out and that if any of the Transferring Employees leave pricor to the end
of the Transition Period or if Summit and/or the Approved Service Provider
require to employ more employees. to provide the Services on an ongoing basis
than the number specified in the written notice 1ssued by Summit or an Approved
Service Provider not later than six months prior to the Transition Commencement
Date in accordance with Clause 16.3.1 Summit will or will procure that an
Approved Service Provider will employ any Excess Employee on the same terms
as specified in Clause 16.2.1 in preference to any third party where the Excess
Employee has the requisite skilis, or can reasonably be trained to acquire the
requisite skills, to fill that vacancy and where any such Excess Employee
consents 1o be and is so employed that Excess Employee shall be added to the list
of Transferring Employees.

Change in Location

The parties shall use all reasonable endeavours to procure that the Transferring
Employees accept that their empleyment continues with Summit and/or the Approved
Service Provider with effact from the Transition Commencement Date and thereafter
if they do so remain in employment that they are obliged to transfer their place of
employment 10 the Site on or after the Services Commencement Date and, without
prejudice to the foregoing, Sumnut or the Approved Service Provider will confinm that
their employment continues at the Site on the same terms as spacified in Clause 16.2.1
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Where Surnmit andfor the Approved Service Provider is not legally entitled to reguire
any or all of the Transfemng Employees to transfer from the Existing Sites to the Site
and such Transferring Employees indicate to Summit or the Approved Setrvice Provider
an intention not to transfer, Summit will or will procure that the Approved Service
Frovider will, make a written offer of alternative employment at the Site to such
Transferring Employees , which shall, in respect of each individual Transferring
Employee, be in relation to the same post as that in which he would have been
employed, had Summit and/or the Approved Service Provider been so entitled to require
him to so transfer, on the same terns and conditions as applied to the employment of
the Transferring Employees at the Transition Commencenent Date except for location
and will timeously make such offers to all such Trapsfernng Employees and assert in
writing to such Transferring Employees that such offers are offers of suitable alternative
employment {(in terms of statute or under each Transferring Employee's contract of
employment)

Summit will consult with the Trust in relation to the matters specified in Clauses 16.4.1
and 16.4.2 and keep the Trust fully advised in relation to such matters, and, insofar as
reasonably practicable, will permit the Trust, insofar as it reasonably requests, to have
access to any Transferring Employees who have indicated to Summit apdfor the
Approved Service Provider an intention not to transfer to the Site.

Trust Consent

If any Employee claims (whether by raising an action or otherwise} a redundancy
payment (whether statutory or contractual) from:-

the Trust on the basis that the Empioyment Regulations and/or the Directive do not
operate to transfer his contract of employment to Summit {or an Approved Service

Provider) at the Transiion Commencement Date and as notified in writing to Summit
by the Trust; or

Summit and/or the Approved Service Provider as a result of the change 1o [ocation from
the Existing Sites to the Site;

then, n either of those circumstances, Summit shall not thereafier employ that
Employee without the prior written consent of the Trust, such consent not te be
unreasonably withheld or delayed. If requested by the Trust in writing (acting
reasonably and subject to the availability and cost of similar employees with similar
skills 1o that Employee in the market place) any such Employee already employed by
Summit or an Approved Service Provider shall be dismissed by Summit or that
Approved Service Provider, provided always that the Trust shall indemnify Summit (or,
on demand by Summit, an Approved Service Provider) on demand from and against
all costs, losses, claims and Lizbilities suffered or incurred by Summit or any Approved
Service Provider as a result of Summit’s obligations under this ¢lause 16.5 (including
any expenses reasonably incumred as a result of such obligations in relation 1o the
provision of the Services).
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Employee Warranties by the Trust
The Trust warrants and undertakes to Summit that;

the information aiready provided to Summit as listed in the Trust Information Leter
is fuli, complete and accurate and the Trust will provide Summit with full details of all
materizl amendments and/or variations to sach information as and when made within
ten days of such amendments and/or variations having been made in the period up to the
Transition Cornmencement Date;

the information provided by it in accordance with Clause 16.1.5 will, when provided,
be full, complete and accurate ;

there will not be in existence at the Transition Commencement Date any written or
unrwritten contract of employment with any Employee which cannot be terminated by
three months' notice or less without giving rise to a claim for damages or compensation
{other than a stahstory or conractual redundancy payment or statutory compensation for
unfajr dismissaly;

the Trust has and will up to the Transition Commencement Date have maintained
complete personnel records in the format normaily adopted by it as set out in the Trust
Information Letter regarding the service of each Employee including all personnel
records required to be maintained by law and will deliver these personnel records to
Summit or as it may direct at the Transition Commencement Date;

without prejudice to Clause 16.8, there will not, at the Transition Commencement Date,
be any curent or pending negotiations with or offers to the Employees or any of them
concerning the terms of their employment (including holiday entitiement and pension
arrangements) other than annual pay negotiations in which the Trust engages with the
trade unions recognised by the Trust which are detailed in the document referred to at
numbered paragraph 3.36 of the Trust Information Letter {"Recognised Trade
Unioens") which are ongoing up to but not including the Transition Commencement
Date andfor other than in the normal course of business and other than those which have
been disciosed in writing to Summit or an Approved Service Provider;

the Trust will and will procwre, insofar as is reasonably practicable, that Hospital
Hypiene Limited will, comply with Regulation 10 of the Employment Repulations ;

the Trust has disclosed to Summit details of the terms and conditiens applicable to the
contracts of employment of the Employees and of all of the collective agreements
which form part of the contracts of employment of the Employees or otherwise as
detailed in the Trust Information Letter (" Laocal Collective Agreements') and wiil,
in the perod vp te the Transiton Commencement Date, disclose changes to and
negotiations in respect of changes to those terms and conditions andfor Local Collective
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Agreements entered inte by it or further relevant local collective agreements and will
inform Summit of any changes to the said agreements or any additional or alternative
local collective agreements which are to be entered into by the Trust dunng said period;

the Trust shall not (and it shal! procure that Hospital Hygrene Limited shall not) vary
the terms and conditions of the contracts of employment of the Employees except
inscfar as 15 reasonably required in the normal course of the business of the Trust or,
where applicable, Hospital Hygiene Limited or engage such Employees on terms and
conditions materially different to those disclosed to Surnmit prior to Financial Close
without the prior consent of Summit, not to be unreasonably withheld or delayed;

the Trust shall notify Summit at least one month 1n advance of the Transition
Commencement Date and in the period from the date of such notice up to the Transition
Commencement Date of any omstanding disputes of a material nature of which the
Trust is aware or any disputes of a matenial nature which the Trust reasonably
anticipates will arise with any of the Empleyees or their representatives.

Employee Undertaking by Summit re Regulation 10

Surnmmit undertakes to the Trust that it will advise the Trust in wnting of any measures
proposed to be taken, if any, in respect of the Transferring Employees as soon as it
becomnes aware that it intends to take such measures and shall provide the Trust with all
other information in the possession of it or its Approved Service Provider in relation to
the Employees reasonably requested by the Trust as necessary to enable the Trust and/or
Hospital Hygiene Limited to comply with their respective cobligations in terms of
Regulation 10 of the Employment Regulations.

Adjustment to Payment Provisions

In the event that the aggregate of all wages and other costs of the Transfeming
Employees at the Transition Commencerment Date is different from the aggregate of all
wages and other costs of the like number of Employees of the same grade in respect of
the same =ervice classifications as set out in the Wages Assumptions {as Indexed
annuaily from st April 1996 to the Transition Commencement Date) then there will be
an adjustment 10 the Payment Provisions to reflect the increased or decrcased cost on
the following basis:-

in respect of each Relevant Service there shall be calculated the Relevant Adjustment
where:

“Affected Employee” means any Transferring Empioyee whose wage and other costs
are different from those shown for a person in the same grade as such Transferring
Employee in the Wages Assumptions {Indexed as aforesaid);

“Relevant Service” means the Service in respect of which the Affected Employee
expends most time; and
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“Retevant Adjustment™ means the aggregate of all the monthly amounts {(whether
negative or positive) by which the wage and other costs of each Affected Employee
varies from those shown for a person in the same grade as such Transferring Employee
in the Wages Assumptions (Indexed as aforesaid).

The Eelevant Adjustment for each Relevant Service will be split between the Capacity
and Usage Element for each Month in a proportion consistent with the then split for that
Relevant Service in the Financial Model, and the Calculation Tables in Part A of the

Schedule to the General Provisions will be adjusted by that proportion of the Relevant
Adjustment.

Accrued Emoluments and Holiday Pay

All obligations in respect of the Employees including, withoui prejudice to the
foregoing generality, unpaid wages, benefits, pension contributions and other
emoluments, tax and National Insurance payments (including PAYE), contributions 1o
retiremnent benefit schemes and bonus and comunission arrangements ("'financial
obligations'"} relative to the period prior to but not including the Transition
Commencement Daie shall be horne by the Trust.

Summit shall be responsible for all financial obligations relating to the Transferring
Employees relative to the period from and including the Transition Commencement
Date and all necessary apportionments shall be made.

in relation to entitiement 10 holiday pay for the Employees, the foliowing shall apply:-

{a) where an Emploj'ee has taken more than his proportionate hobday for the then
current holiday year prior to the Transition Commencement Date, Sumnimnit shatl
not be obliged to make any reimbursement in respect thereof to the Trust; and

{b) where an Employes has taken less than his proportionate holiday for the then
cumrent holiday year prior to the Transition Commencement Date, Summit shall
bear the cost of such entitlement arising thergafter in full without recourse to any
reimbursement from the Trust;

provided always that the Trust shail be liable for any claims relating to Frozen Annual
Heliday Pay Entitlement and shal!l indemnify Summit {(or, on demand by Summit, an
Approved Service Provider)} from and against any claims in respect thereof.

Indemnities

If any contract of employment of any person (not being one of the Employees) shall as
a result of the operation of the provisions of the Employment Regulations and/or the
Directive or by operation of law have effect as if originally made between Summit or
any Approved Service Provider and such persen then Summit or that Approved Service
Provider shall have the right after notification to the Trust to terminate such contract
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of employment forthwith without consulting such employee or considenng suitable
alternative employment and the Trust shall indemnify Suminit {or, on demand by
Swnmit, any Approved Service Provider) fully at 21l times on demand from and against
all and any costs, losses, damages, claims, habilities and expenses suffered or incurred
by Summit and/or such Approved Service Provider as a result of the transfer of such
contract and its termination and in the event that such termination is ruled to be
ineffective, the engoing employment of such person.

Subject to Clause 16.3.4(f), Swmmnit or any Approved Service Provider shall have the
right on or after the Transition Commencement Date afier notification to the Trust to
terminate the contract of employment of each Excess Employee (for the avoidance of
doubt under exception of any Excess Employee who it is agreed or determined is added
to the list of Transferring Employees pursuant to Clause 16.3.4.()) and the Trust shall
indemnify Summit {or, on demand by Summit, any Approved Service Provider) on
demand from and against all and any costs, losses, damages, Habilities, claims and
expenses suffered or incurred by Summit and/or such Approved Service Provider:

{a} inconnection with such termination; and

() 1 the event that such termination is ruled to be ineffective, the ongeing
employment of such person.

T the extent that Summit and/or the Approved Service Provider are not indemnified
or entitled to be indempified under Clauses 16.10.1 and 16.10.2 the Trust shali
indemnify Summit (or, on demand, by Summit any Approved Service Provider) on
demand from and against all and any costs, losses, damages, claims, liabilities and
expenses suffered er incurred by Summit or an Approved Service Provider as a result
of any claim by any Employee arising under statute, contract, custom and practice or
commeon law relating to the change of the place of s employment from the Existing
Sites to the Site and including, for the aveidance of doubt, any claim for redundancy
payment of unfair dismissal or enhanced redundancy payment ;

Summuit shall indemmify the Trust on demand and hold it harmiess from and against all
losses, damages, costs, claims, demands, actions, fines, penalties, awards, liabilities and

expenses {including reasonable legal expenses) incurred in connection with or as a
result of:-

{a} any claim or demand by any Employee arising under statute, contract, custom
and practice ( of which custom and practice Summit or any Approved Service
Provider have been made aware by the Trust} or at common law from any act,
fault or omission of Summit or an Approved Service Previder in relation to that
Employee, on or afier the Transition Commencement Date;

(k) any claim, either under statute or at commaon law by any trade wnion or staff
association or any other worker representatives within the meaning of the
Employment Regulations and/or the Directive arising from or connected with any
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failure by Summit or an Approved Service Provider to comply with their
respective Jegal obligations to that trade union, staff association or other worker
representatives whether under Regulation 10 of the Employment Regulations or
under the Directive or otherwise and whether any such claim anses or has i3
origin before, on or afier the Transition Commencement Date,

save in each case to the extent that such ¢laim or demand arises under the circumstances
set cut in Clauses 16.10.1, 16.10.2, 16.10.3, 16.5 andfor 16.17 {(which shall apply as
provided for therem) or apses out of breach by the Trust of any of its obligations
hereunder .

16.10.5 The Trust shall indemnify Summit (or, on demand by Summit, any Approved Service
Frovider) on demand and hold it hammless from and against all losses, costs, claims,
demands, acticns, fines, penalties, awards, liabilities and expenses (including reasonable
legal expenses) incurred in connection with or as a result of:-

(a)

(b}

any «laim or demand by any Employee or other or formmer employees of the Trust
or any of its sub-contractors, arising either under statute, contract, custom and
practice or at common law from any act, fault or omission of the Trust or any of
its sub-contractors in relation to that Employee, or other or former employee of
the Trust or any of its sub-contractors up to but not including the Transition
Commencement Date; and

any claim, either under statute or at common law by any trade union or staff
association or any other workers® representatives (whether or not recognised by
the Trust) within the meaning of the Employment Regulaticns and/er the
Dhirective ansing from or connected with any failure by the Trust or any of its sub-
contractors to comply with any legal obligations to that trade union, staff
association, Employee, employee or other worker representatives whether uader
Regulaticn 10 of the Employment Regulations or under the Directive or otherwise
and whether any such claim arises or has its ongin before, on or after the
Transition Commencement Date .

save in each case to the extent that such claim or demand arises out of breach by
Summit of any of its obligations hereunder.

16.10.6.1

16.10.6.2

The Trust warrants that the terms and conditions of the employees of Hospital
Hygiene Limited shall be no more onerous upon Summit and/or the Approved
Service Provider than the Whitley Council terms and conditions referred to in the
Trust Information Letter applicable to the respective grades of such employees.

The Trust shall indemnify Summit (or, on demand by Summit, any Approved
Service Provider) on demand and hold it or such Approved Service Provider
harmless from: and against any or all losses, demands, claims, habilities, costs and
expenses {inchuding lepal expenses) made against, sutfered or incurred by Summit
and/or such Approved Service Provider in the event that
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(a) any ofthe Employees claims or establishes that his contract of employment
has been varied in contravention of any rights or protections he has under
the Employment Regulations and/or the Drirective by virtue of any act or
omission by the Trust and/or Hospital Hygiene Limited or by virtue of any
act or omission of Summit and/or any Approved Service Provider where
such act or omission is provided for in this Clause 16 (including for the
avoidance of doubt any amendment to any contractual redundancy
procedures or practices and any vanations of the contract of employment
of any Employee made with a view to complying with the Employee
Assumptions); and/or

{b) the Trustis in breach of its obligations under Clause 16.10.6.1.

Market Testing

The Trust apd Summit acknowledge that as a result of any Approved Service Provider
{or any successor) ceasing to be an Approved Service Provider (“Outgeing Service
Provider™) as a consequence of any Default Market Testing or the termination of the
DBFQ Contracts (other than solely the Equipment Agreement} or a Service Deletion
Change in each case prior te the First Market Testing Date or Market Testing at the
First Market Testing Date in relation to any Service or Services {each date on which
any such Default Market Testing or a Service Deletion Change or First Market Testing
occurs hereinafter being referred to as “each Cessation Date'}, a transfer of the
employees performing the Service or Services at the Site at each Cessation Date ("the
Cessation Employees™) may occur from the Outgoing Service Provider to  an
immediate successor to an Outgoing Service Provider ("Incoming Service Provider")
pursuant to the Employment Regulattons and/or the Directive but the panies
acknowledpe that a transfer pursuant to said Repulations/Directive may not occur. In
either case the Incoming Service Provider will be required by the Trust and/or Summit
to contract to take all reasonable steps to transfer the contracts of employment of the
Cessation Employees {including without limitation offenng employment to all
{essation Employees on the same terms and conditions as applied to the Cessation
Employees at the relevant Cessation Date) to such Incoming Service Provider and
Summii shall ensure that the sub-contract with the Incoming Service Provider contains
such 2 provision (in terms approved by the Trust acting reasonably) and shall use all
reasonable endeavours to enforce such a provision and a provision to the foregeing
effect mn terrms of this Clause 16.11 will be tneluded within the Service Direct
Agreement of such Incoming Service Provider.

Where there is no transfer of the contracts of employment of the Cessation Eraployees
pursuant to the Employment Regulations and/or the Directive as aforesaid, and on the
condition that Summit has used all reasonable endeavours to procure that the contracts
of employment of the Cessation Emplovees transfer from the Outgoing Service
Provider 10 the Incoming Service Provider with effect from and including each
Cessation Date, the Trust undeniakes to indemnify Summit {or, on demand, by Summit
any Approved Service Provider) in respect of redundancy payments properly made to
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those of the Cessation Employees who have been continuously employed by Summit
or by the Approved Service Provider in relation to the provision of any Service or
Services since the Transition Commencenent Date to the Default Market Testing or to
termination of the DBFQ Contracts (other than solely the Equipment Agreement) or to
a Service Deletion Change or to the Final Market Testing Date and who were employed
by the Trust or Hospital Hygiene Limited prior to the Transition Commencement Date
{"Trast Cessation Employees") in terms of their statutory or contractuai entitlement
but only in terms of contractual pbligations arising from the terms of the Trust Cessation
Employess' contracts of emplovment which are no more generous to the Trast Cessation
Employees than those which were in place at the Transition Commencement Date and
which are referable to the period of employment of the Trust Cessation Employees or
any of them with the Trust (and/or Hospita] Bygiene Limited) up to but not including
the Transition Commencement Date and excluding, for the avoidance of doubt, any
payment referable to a pericd thereafter except and to the extent of any element of
enhanced redundancy payment which arises on account of any of the Trust Cessation
Employees’ ages {save to the extent arising on account of the terms of employment in
that regard extant at each Cessation Date being more generous than the terms which
applied at the Transition Commencement Date).

Non-oecurrence of CPC

If the DBFO Contracts are terminated after the Transition Commencentent Date but
priot 1o the Contractuzl Practical Completion Date ("the Pre-CPC Termination
Date"}, for the avoidance of doubt, the Trust and Summit acknowledge that pursuant
to the Employment Regulations and/er the Directive the transfer of the Transition
Services from Summit or the Approved Service Provider to the Trust or a service
provider appointed by the Trust ("Trust Service Provider") is likely to constitute a
relevant transfer and that pursuant to the Employment Regulations and/or the Directive
the contracts of empioyment between Summit or the Approved Service Provider and the
Employees who continue to be employed by Summit or an Approved Service Provider
at the Pre-CPC Termination Date (together "CPC Employees") will have effect on or
after the Pre-CPC Termination Date as if made between the Trust or any Trust Service
Provider appointed and the CPC Employees. The parties shall use all reasonable
endeavours 1o procure that the contracts of employment of the CPC Employees transfer
from Summit or the Approved Service Provider to the Trust or a2 Trust Service Provider
with effect from and including the Pre-CPC Termination Date pursuant to the
Employment Regulations and/or the Directive.

The Trust underntakes to Summit that it will indemnify and keep indemnified Summit
(or, on demand by Summis, any Approved Service Provider) in respect of any costs,
losses, damages, claims, liabilities and expenses suffered or incurred by Summit andfor
such Approved Service Prowider relative to the CPC Employees arising out of the
transfer to the Trust or 2 Trust Service Provider of the contracts of employment of the
CPC Employzes by virtue of the Employment Regulations andfor the Directive or where
the Employment Regulations andfor the Directive do not apply to transfer the CPC
Employees 1o the Trust or Trust Service Provider, the termination of employment of
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the CPC Employees or, in the event that any such termination is ruled to be mneffective,
the ongoing employment of any such person

Summit obligations at Market Testing, Expiry of the¢ Term, Default Market
Testing and Service Deletion Chanpe

Summit undertakes that it shall not :-
(a) for a period of one year prior to each Market Testing Date; and
{b) for a period of one year prior to Expiry of the Term; and

{c) as soon as it becomes aware that termination of the DBFO Contracts, Default
Market Testing or 2 Service Deletion Change {in each case where these occur
prior to the First Market Testing Date) is to take place until such event has been
completed, effected or cancelled;

materially vary the terms and conditions of and/or increase the numbers of the
employees employed at the Site in the provision of the Services without the prior
written consent of the Trust, not to be unreasonably withheld provided that, for the
avoidance of doubt nothing in this undertaking shall limit the rights of Summit and any
Approved Service Provider to give effect to any pre-existing contractual obligations to
any employees.

Summit shall supply or shall procure that an Approved Service Provider supplies {(a)
to tenderers and the Trust as part of each Market Testing under Provision 12.4; and (b)
to the Trust or its nominee within the period of six months prior to Expiry of the Term
or as soon as Summit becomes aware of the termination of the DBFD Contracts, a
Defavlt Market Testing, or a Service Deletion Change at the request of the Trust acting
reasonably full, complete and accurate inforrmation as to the terms and conditions of
employment of all employees then currently employed by Summit or any Approved
Service Provider in providing the Services and such other information relating to such
employees which is in the possession of Summit or any Approved Service Provider or
which can reasonably be obtained by them from a third party as may be reasonably
required by the Trast,

Summit will or will procure that an Approved Service Provider wali, duning the Services
Term maintain complete personnel records in the format nomally adopted by it
regarding the secvice of each employee engaged in the Services including all personnel
records required to be maintained by law and will deliver these personne] records to any
incoming provider of the Services or as it may direct at any time during the six month
pened prior to the Market Testing Diate  or the Esxpiry of the Term or as soon as it
becomes aware that termination of the DBFQ Contracts, a Defauit Market Testing or
a Service Deletion Change (in each case occurring prior 1o the First Market Test) 1s to
take place in circumstances where those employees transfer to the Trust or a Trust
Service Provider by operation of law,
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Summit undertakes that there will not, at each Market Testing Date or the Expiry of the
Term or upen termination of the DBFC Contracts, 2 Default Market Testing or a
Service Deletion Change, be any curtent or pending negatiations with or offers to the
employees engaged in the Services or any of them conceming the terms of their
employment (including relative to pay, location, sick pay, holiday entitiement or
pension arrangements) other than i the usual course of business.

Surnmit will prier to each Market Testing Date, or Expiry of the Term or as soon as it
becomes aware that termination of the DBFO Centracts, a Defauit Market Testing or

a Service Deletion Change is to take place comply wath Regulation 10 of the
Employment Reguiaticns.

Summit undertakes that there will not be in existence at Market Testing Date, or Expiry
of the Term or upon termination of the DBFO Contracts, a Defauit Market Testing or
a Service Deletion Change any written or unwritten contract of employment with any
employee engaged in the Services which cannot be terminated by three month's notice
or less without giving nse to a claim for damages or compensation (other than a

stalutory or contractual redundancy payment or statutory compensalion for unfair
dismissal).

Surmnit undertakes that at any time dunng the period of one year up 1o Market Testing
Date or Expiry of the Term or as soon as 1t becomes aware of termination of the DBFO
Contracts, a Default Markei Testing, or a Service Deletion Change, whichever is the
earlier date, it will disclose to the Trust full and accurate details of relevant local
collgctive agreements and will, during the period from such disclasure until such event

has been completed, effected or cancelled, disclose changes to those or further relevant
local collective agreements.

Summit shall notify the Trust at [east one month in advance of 4 Market Testing Date
or Expiry of the Term or as seon as it becomes aware of termination of the DBFO
Contracts, a Default Market Testing, or a Service Deletion Change, whichever 1s
appropriate, and in the penod from the date of such notice until such event has been
completed, effected or cancelled whichever is appropnate, of any outstanding disputes

of a matenal nature with any of the employees engaged in the Services or their
representatives.

Summit will warrant or procure that the Approved Service Provider warranis that the
information provided under this Clause 16.13 will be full, complete and accurate.

Transfer of Employees to the Trust or a Trust Service Provider

Where there is a transfer pursuant to the Employment Regulations and/or the Directive
of the contracts of employment of employees of Summit or its Approved Service
Provider engaged in the Services (" Affected Employees”) to the Trust or a Trust
Service Provider then Clauses 16.13.1 through t¢ 16.13.2 shall apply as follows:-
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Al obligations in respect of the Affected Employees including without prejudice to the
foregoing penerality, unpaid wages, benefits, pension contributions and other
emoluments, tax and national insurance payments {including PAYE}), contributions to
retirement benefit schemes and bonus and commission amrangements (“Transfer
Financial Obligations') relative to the period following the Transition Commencemeant
Date but prior 16 but not including the date of such transfer (*'the Date of Transfer™)
shall be bome by Summit or the Approved Service Provider.

All Transfer Financial Obligations relative to the period from and including the Date
of Transfer shall be bomne by the Trust or as directed by the Trust, the Trust Service
Provider,

In relation to entitlement to holiday pay for the Affected Employees the following shall
apply:.-

{(z) where the empioyee has taken more than his proportionate holiday for the then
current heliday year prior to the Date of Transfer, the Trust or the Trust Service

Provider shall not be obliged to make any reimbursement in respect thereof to
Summit ; and

(b) where the Employee has taken less than his proportionate heliday in the then
cument holiday year prior to the Date of Transfer, the Trust shall or shall procure
that any Trust Service Provider shall bear the cost of such entitlement ansing
thereafter in full wathout recourse in any reimbursement from Summit.

Summit shall indemnify the Trust {or, on demand by the Trust. any Trust Service
Provider} and hold it harmless from and against all losses, costs, claims, demands,
actions, fines, penalties, awards, liabilities and expenses (including reasonable legal
expenses) incurred in connection with or as a result of:-

{a) any clam or demand by the Affected Employees or any of them or any employee
or other employee or former employee of Summit or any Approved Service
Provider ansing either under statute, contract, custom and practice or at common
law from any act, fault or omission of Summit or any Approved Service Provider
or any of its sub-contractors in relation to any of the Affected Employees or
other employee or fomner employee of Summit or any sub-contractor between the
Transition Commencement Date and the Date of Transfer; and

(b} any claim (either under statute or at common law) by any trade union or staff
association ¢r any other workers’ represeniatives within the meaning of the
Employment Regulations and/or the Directive ansing from or connected with any
failure by Summit or an Approved Service Provider to comply with any legal
obligations to that trade union, staff association or other worker representatives
whether under Regulation 10 of the Employment Regulations or under the
Directive or otherwise and whether any such ¢laim arises or has its origin before,
on or after the Date of Transfer.
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save in each case to the extent that such claim or demand anises out of any breach
by the Trust of any of its obligations hereunder.

16.14.5 Without prejudice to Clause 16.12, the Trust shall indemnify Summit (or, on demand

16.15

16.16

by Summit an Approved Service Provider) on demand and hold it harmiess from and
agatnst all Josses, damages, costs, claims, demands, actions, fines, penalties, awards,
liabilities and expenses (including reasonable legal expenses) incumred in connection
with o as a result of:-

{a} any claim or demand by any Affected Employee arising under statute, contract,
custom and practice or at common law from any act, fault or omission of the Trus
of any of its sub-contractors in relation to each such Affected Employee on or
after the Date of Transfer

{b) any claim, either under statute or at common law by any trade union or staff
association or any other workers' representatives} within the meaning of the
Employment Regulations and/or the Directive arsing from of connected with any
faihure by the Trust to comply with any legal obligations to that trade union, staff
association or other worker representatives whether under Regulation 10 of the
Employment Regulations or under the Directive or otherwise and whether any
such claim anses or has its origin before, on or after the Diate of Transfer.

save 10 gach case to the extent that such claim or demand arises out of any breach
hereunder by Summit of any of its obligations

Trade Unions

The Trust has notified Summit of any trade umen or any staff association or other
workers representative recognised by it as detailed in the document referred to at
numbered paragraph 3.13 of the Trust Information Letter and has supplied to Sammit
coptes of all collective agreements to which it 15 2 party in each case in relation to the
Employzes. Surmmit shall and shall procure that the Approved Service Provider shall
inform and consult with any such trade union, staff association or other workers
representative to the extent required by law or under any such collective agreement
including without prejudice to the foregoing generality, requirements under Eegulation
10 of the Employment Regulations and the Trust shall co-operate with Summit and its
Approved Service Providers and provide all necessary facilities insofar as are
reasonably practicable in this regard.

Minimum Period

For twenty-four calendar months from the Transition Commencement Date, Summit
shall not and shall procure that the Approved Service Provider shall not dismiss any or
all of the Emplovees (other than the Excess Employees in accordance with Clause
16.10.2) where the sole reason is redundancy. For the aveidance of doubt, this Clavse
16.16 shall not apply in respect of the termination of the contract of employment of any
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persen under Clause 16.10.1, 16.5.2 16.11, 16.12 or in the event of Force Majeure, or
the termination of any Service.

Equal Pay

"Equal Pay Claims" means those applications which have been 1ssued against the
Trust as at the Execution Date together with any other claims brought by the
Emplovees or any person who is engaged by the Trust or on behalf of the Trust in the
Services in the six months prior to Transition Commencement Date {"Equal Pay
Employees") within the perind of seven years from the Transition Commencement Date
("the Pertod") where such Equal Pay Employees have been continuously employed by
the Approved Service Provider from and including the Transition Commencement Date
and who are engaged in providing the Services (before or after the Execution Date
under the Equal Pay Act 1970, Sex Discrimination Act 1975, Article 119 of the Treaty
of Rome, Equal Pay Directive, the Equal Treatment Directive {the "Equal Pay
Legislation™) and whether against the Trust, Summit or any Approved Service Provider,
or any other National Health Service employer and shall also include any alteration o
salaries and pay scales prescribed by the Whitley Agreements detailed in the Trust
information Letter at parapraph 3.4 {or any agreements which replace the Whitley
Agreements) in order to settle or compromise threatened or existing claims pursuant to
the Equal Pay Legislation, or in accordance with any order of any Court or Tribunal
arising from such claims (provided that any such seftlement or compromise 1s made

with the prior written agreement of the Trust which shall not be unreasonably withheld
or delayed).

Subject to Clause 16.17.3, the Trust agrees to indemnify Summit (or, on demand by
Summit, an Approved Service Provider) and keep Summit or such Approved Service
Provider indemnified on a continuing basis for the Penod against any and all costs,
claims, expenses and liabiiities {(including for the avoidance of doubt any legal costs
reasonably incurred or taxation or national insurance costs and any increased pension
costs or contributions, and whether incurred by Summit or by any Approved Service

Provider) which arise out of or in connection with one or more of the Equal Pay Claims
and in particular:-

{a) the cost of implementing any award of settlement or collective agreement
(whether incured by Summit or any Approved Service Provider and whether the
relevant employee was an Applicant to the industnal Tribunal or not) including
but not limited to providing back pay and benefits provided to any employee
which is referabie to a period prior to the date upon which any policy clause or
alteration in terms and conditions of employment or any alteration in salary and/or
benefits becomes effective: and

(b)  the cost of ongoing employment costs (whether incurred by Summit or any
Approved Service Provider) which are attributable to any employee {(whether that
ernployee was an Applicant to the Industrial Tribunal or net} because of the
insertion of any equality clause or alteration in terms and conditions of
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employment or any other alteration in salary and/or benefits provided, awarded
or granted to any employee, whether made pursuant to an order of the Industral
Tnbunal, & settlement or collective agreement or otherwise, which would not have
been incurred but for the bringing of one or more of the Equal Pay Claims. For
the avoldance of doubt, onpoing emplovment costs will include any alterations
of the terms and conditions of employment of any employee in order to maintain
pay differentials and/or good industrial relations as a direct conseguence of the
bringing or one or more of the Equal Pay Claims.

16.17.2 Subject to Clause 16.17.3, the Trust and Summit agree:-

(@)

(b)

Summit may undertake to indemnify any Approved Service Provider in
respect of the period for any or all costs, claims, expenses, demands and
other liabilities which arise out of or in connection with one or more of the
Equal Pay Claims or which would not have been incurred but for one or
mere of the Equal Pay Claims; and

if any Approved Service Provider shall make any claim covered by an
indemnity given by Summit pursuant to sub-clause 16.17.2{(a) above,
Summit shall be indemnified by the Trust in respect of such liability in
accordance with the indemnities given by the Trust in this sub-clause
16.16.1 and Summit shall be entitled to ¢laim under such indemnities given
by the Trust as if the liability were oniginally incurred by Sumnuit.

16.17.3 To the extent that any hability is incurred as a consequence of an Equal Pay Claim, the
Trust shall not be hiable to indemnify Summit or an Approved Service Provider to the
extent that such cost, ¢laim, expense, demand or other hiability incurred by Summit or
an Approved Service Provider would not have arisen but for -

(a})

(b)

{c)

(d)

any change to the terms and conditions of employment of the Employees
or any of them or any other employees of Summut and/or the Approved
Service Provider made by Summit or an Approved Service Provider;

any disciplinary action taken against or dismissal of the Emplovees or any
of them by Sumemit or an Approved Service Provider in breach of the Trust
procedures notified to Summit or the contracts of the Emplovees or in
contravention of statute in force at the Transition Comrencement Date,

any breach of the terms and conditions of employment of the Employees or
any of thern by Summit or an Approved Service Provider;

the employment (whether by appointment or by any other means} of any
other employees by Summit and/or the Approved Service Provider other
than on the terms and conditions on which each Employee would have been
engaged by the Trust prior to the Transition Commencement Date;
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In any event occumng on or afier the Transition Commencement Date.

Pensions

Surmmit shall procure that with effect from or as soon as practicable after the Transition
Commencement Date, taking intc account all applicable legal requirements and the
rules of the relevant schemes, every Transferning Employee who at the Transition
Commencement Date is a member of the NHS Superannuation Scheme shall be offered
in respect of service after that date membership of an Inland Revenue approved
occuepational pension scheme which has been certified by the Government Actuary's
Department as providing benefits which are broadly comparable to those provided by
the NHS Superannuation Scheme.

Each Transferring Employee shali be offered the opportunity to transfer the benefits
accrued in respect of hirn under the NHS Superannuation Scheme to the pension scheme
referred to in Clause 16.18.1. All amounts transferred to that pension scheme in respect
of those benefits shall be applied only in providing additiona! benefiis to or in respect
of the Transferring Employees, in accordance with the assumption specified under the
Minimum Funding Requirement Regulations and Actuanal Guidance Note GN11.

In every case where the employment of a Transfering Employee transfers from Summit
or the Approved Service Provider to any other party providing the Services such other
party shall be responsible {and Summit shall be responsible for so procuring) for
discharging the like obligations mualis muwtandis in relation to such Transferring
Employees as are set out in Clauses 16.18.1 and 16.18.2.

Transitional Arrangements

Provision of Transition Services

Druring ihe Transition Period, Summit shall provide, or procure the provision of, the
Transition Services:

{a) in accordance with the Trust's operational policies as provided pursuant to
Clause 17.1.3 and all Statutory Requirements;

{b} inthe quantities required by the actual demand of the Trust on a day to day basis;

{c) atall times unless otherwise agreed between the Trust and Summit; and

(d) at the Existing Sites as directed by the Trust and without prejudice to Summit's
obligations w provide the Services and the Equipment Services from the Site from

and after Services Commencement Date in accordance with the DBFO Contracts.

The Transinen Services shall comprise those of the services provided by, or on behalf
of, the Trust at the Existing Sites prior to the Transition Commencement Date in respect
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of portening, catering, domestics, linen distribution, sewing roomn, switchboard, estates
maintenance, disposal of citnical and non-¢linical waste to central points for collection
and off site disposal by the Trust's contractor and such other services as the Trust and
Summit may agree. The scope and specification of the Transition Services shall be that

notified by the Trust in accordance with Clavse 17.1.3 {or as otherwise agreed), subject
to:

{2} Clause 17.3.4; and

{(b) anyexpenditure on estates maintenance in respect of mechanical/electrical items
not normally held in stock costing more than £50, butlding repairs costing more
than £100 or day works or overtime being subject to prior approval by the Trust.

Mot less than 6 months prior to the Transitien Commencement Drate the Trust will
provide details of the required scope and specification of the Transition Services to
Summit, and the Trust and Summit will consult together as to the practical amanpements
for providing the Transition Services and the Trust will provide to Summit copies of its
operational policies to apply in the provision by Summit of the Transition Services.
For the avoidance of doubt, the Services Agreement, the Method Statements and the
Cutput Specification shall not apply to the Transition Services.

Summit shall:

{a} usethe Transferring Related Materials in the provision of the Transition Services
and provide such other equipment, matenials and consumables required for the
provision of the Transition Services as may be agreed; and

{b} provide all assistance to the Trust (consistent with its obligations under this
Clause 17) as the Trust may reasonably request in relation to the provision of the
Transition Services.

The Trust shall:

{a) make available to Summit and Approved Service Providers and Permitted Sub-
contractors all information and documents in the possession of the Trust as they
reasonably require for the proper performance of the Transition Services at such
times as they reasonably request;

(b} provide all assistance to Summit and Approved Service Providers and Permitted
Sub-contractors (consistent with its obligations under this Clause 17) as Summit
may reasonably request in relation to the provision of the Transition Services;

{¢) permit Summit and Approved Service Providers and Permitted Sub-Contractors
access to the Existing Sites for performance of the Transitien Services consistent
with the Trust's operational policies;
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{d} make available to Surmit and Approved Service Providers and Permitted Sub-
Contractors, for the purposes of the performance of the Transition Services,
reascnable accommodation, utilities {including, but not limited to water, gas and
electricity), telephones and reasonable access to photocopying facilities at the
Existing Sites for the purpose solely of use in connection with the Transition
Services in each case free of charge; Summit, Approved Service Providers and
Permitied Sub-Contractors having due and preper regard for efficiency and
econoiny; and

(e) provide through its own procurement arrangements all equipment, materials and
censumables required for the provision of the Transition Services save to the
extent agreed to be provided by Summit in terms of Clause 17.] 4(a).

Employees, Training and Commissioning

Surnmit shall use in the provision of the Transition Services the Employees (other than
the Excess Employees once identified as such unless retained for use in the Transition
Services in accordance with Clause 16.3.4({f)) (but without prejudice to Clause 16.10.2)
and such additional employees (" Additional Employees") as the Trust may approve,
acting reasonably. The Tmst acknowiedges that the Transferring Employees will
requite to undertake training activities at the Site in preparation for Services
Commencement Date and the Trust agrees to the release of Transferring Employees
from time to time dunng their normal working hours for such training activities in
accordance with a release programme (which will specify the number of hours and

content of such training) to be prepared by Summit and to be approved by the Trust,
acting reascnably.

‘The Trust acknowledges that an appropriate number of the Transferring Employzes will
be required by Summit to undertake duties at the Site as required under the
Ceommissioning Procedure at the cost of Summit {as demonstrated by Summat to the
Trust on an open book basis and if the amount of such costs is not agreed, as determined
oy the Dispute Eeszolution Procedure) ("Employee Commissioning Costs").

Payment

In consideration of the provision and management of the Transition Services, the Trust

shall make payment to Summut of the aggregate of (together '‘the Transition
Payment"):

{a} all costs properly incurred by Summit or its Approved Service Provider {but 50
that any cost in respect of the same matter is not recoverable more than once) in
the provision of the Transition Services and including the Management Costs
excluding any profit to Summit or the Approved Service Provider and Employee
Ceommissioning Costs 2s demonstrated to the Trust on an open book basis and the
amount of such costs if not agreed will be determined by the Dispute Resolution
Procedure {""the Transition Costs™); and



173.2

1733

d4

{b) a management fee of §/42% of the Trapsition Costs subject to a maximum of
£130,000 {indexed from st April 1996) in respect of the period until Services
Commencement Data;

provided that the Transition Costs will include:

{i) the costs of employing the Employees (other than the Excess Employees once
identified as such but including the costs of employing Excess Employees
required to be used in the Transition Services in accordance with Clanse 16.3.4(f)
{and, without prejudice to Clause 16.10.2)), and in the case of the Transfernng
Employees prior to the Operational Date only, and the Additional Employees (but

excluding any costs comprised in the Management Costs), but no other
employees;

{il) the costs of all equipment, matenals and consumables provided by or on behalf
of Summit in the provision of the Transition Services in accordance with Clause
17.1.4{a); and

(111} the costs of employers and third party liability insurance and any insurance
reguired by Applicable Laws bt shall not include propernty damage insurance
uniess instructed by the Trust to effect such insurance;

Surnmit shail, and shall use ali reasonable endeavours to procurs that Approved Service
Providers and Permined Sub-Contractors shall, minimise the amount of the Transition
{Costs consistent with the obligations of Sumnut under this Clause 17,

Adfter the Operational Date Summit will whers reasonably practicable otilise (at its cos
but without prejudice to the Trust's obligations under Part A of the Schedule to the
General Provisions) such Transferring Employees in the provision of the Transition
Services as are not required to provide the Services given that there will be a period
when the Hespital will not be operating at fuil capaeity.

On ot pricr to the date four months poor to Transition Commencement Date, the Trust
and Summit will approve the tasks to be undertaken by its Approved Service Provider
and the extent of involvernent of manapgement staff thereof and the *Management
Costs" will be the actual employment costs of such management staff 1o perform those
tasks as demonstrated on an open book basis.

For the avoidance of doutt the Deduction Provisions will not be applicable to the
Transition Services.

Not less than 2 months pnor to the Transition Commencement Diate, Summit shall, in
consultation with the Trust, produce a non-tinding forecast of the projected Transition
Costs during the Transition Period, broken down monthly,
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The Trust may at any time, whether in iight of that forecast or otherwise, vary the scope
and specification of the Transition Services andfor the standards referred to in Clauses
17.1.1 or 17.1.2 provided that the Trust will not reduce the scope or specification or
standards to such extent that, as a result thereof, Summit would be in breach of any
Statutory Requirements or any delictuai duty of care to a third party provided further
that if the Trust does so reduce such scope or specification or standards at any time after
the date cccurring one month prior to the Transition Commencement Date, the Trust
shall reimburse Summit for any abortive costs reasonably and properly incurred by it

or 1ts sub-contractors as a result {subject 1o an obligation on themn to mitigate any such
costs).

Summit shall notify the Trust as soon as reasonably practicable afier it becomes aware
of any likely costs in excess of that forecast, giving reasonabie details of those costs and
the reasons for those costs, but without prejudice to Summit's right to payment by the
Trust of all Transition Costs under Clause 17.3.1.

Within five Business Days of the end of each calendar month dunng the Transition
Period (or within five Business Days of expiry of the Transition Period, as the case may
be}, Summit shall issue to the Trust an invoice (being a VAT invoice, if applicable) for
the Transition Payment due in respect of the immediately preceding calendar month
together with such supporting documents and evidence as the Trust may reasonably
require. The Trust will pay such invoice within five Business Days thereafter including
any VAT (if applicable) due thereon.

Sub-Contracting

Summit may procure the provision to the Trust of all or any part of the Transition
Services and its obligations under this Clause 17 by any person approved by the Trust
as an Approved Service Provider or Permitted Sub-Contractor under the General
Provisions. The appointment of any such person and the provision of the Transition
Services by any such person shall not diminish, release or in any way affect the
obligations of Summit under this Clause 17.

Relationship with the Services

Nething in this Clause 17, and no breach by or on behalf of Summit of its obligations
under this Clause 17, shall affect Summit's rights or obligations in relation 1o the
provision of the Services and the Equipment Services under the DBFO Contracts. In
particular, but without limitation, no breach by or on behalf of Summit of its obligations
under this Clause 17 shall give rise to or be counted towards any right to terminate the
DBFOQ Contracts.

Surmumit shall not, duning the Transition Period, change the remuneration or terms and
conditions of employment of the Employees without the Trust's consent (acting
reasonably but which consent wall be given to implement either a change in Whitley
Council rates of pay or other pre-existing contractual entitlement of the Employees) and
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the remuneration and terms and conditions of the Additional Employees shall be subject
10 the approval of the Trust acting reasonably. This provision shall cease 1o appiy to
Transfernng Employees after the Operational Date.

Resclution of Disputes

All disputes under this Clause 17 shall be refemred to the Dispute Resolution Procedure,

PART 6 - INFORMATION REQUIREMENTS

i8

i8.1

18.2

Information requirements re. third parties

Subject to Clause 12, Summit shall use all reasonable endeavours (which shall include
{without limitation) an obligation to include an obligation to the aftermentioned effect
in any relevant contract to which it is a party and to procure that such obligation is
included in any relevant contract to which it is not a party and to use all steps
reasonably available to Summit to enforce such obligations) to procure all reasonable
assistance {including the provision to the Trust of all information the Trust reasonably
requires and, if appropriate, the attendance at meetings) from each Approved Service
Provider and Permitted Sub-Contractor providing Services to enable the Trust to satisfy
any requirements for information lawfully made by relevant statutory bodies, including
{without limitation} the NHSME, any commissioning authority within the NHS or GP
Fundheolder, any Health Council, HM Treasury, the Scottish Office, the Scottish
Parliamem and the Scottish Executive (each once constituted), Parliament and the
European Commission in relation to the Project provided that such information will not
extend to any Proprietary Information of Surnmit or any Approved Service Provider oy
Permitted Sub-Contractor.

Subject to Clause 12 without Limiung Clavse 18.1, Summit {or any Approved Service
Provider or Permitted Sub-Contractor providing Services) shall provide to the Trust as
s00n as reasonably practicable such assistance as the Trust shall reasonably require in
connection with any requests property made of the Trust by the Trust's Auditor {or its
duly appointed representatives) for information associated with the giving of any audit
certificate by that person, but excluding any financial information provided to Summit
by the Contractor or its sub-contractors which has not otherwise been provided to the
Trust or which 15 not in the public domain.

Nothing contained in Clause i8.1 or 18.2 shall oblige Summit {or any Approved Service
Provider or Permitted Sub-Contractor) to take any action or provide any assistance te
the extent that such action or assistance would result in 2 matenal departure from or
addition 1o its (or thewr) other obligations under the DBFO Contracts or give nse to
significant costs or significant disruption to Summit (or any Approved Service Provider
or Permitted Sub-Contractor).
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19.1

19.1.1

19.1.2

19.2

19.2.1

19.2.2

12.2.3

13.2.4

Grant of Commercial Operation Rights

The Trust shall be entitled to grant rights to third parties to operate any business within
Designated Areas of the Site, in accordance with and subject always as provided in the
Sub-Lease.

Summit will be entitled to retain all revenue received from non patient based catering
services in accordance with the Output Specification.

Partial Handback

On each cccasion (whether one or more} upon which a Partial Handback Change is

implemented in accordance with Section 7 of Part D of the Schedule to the General
Provisions:

the Services will cease 1o be supplied to the Partial Handback Area, save that the Output
Specification for the Estates Maintenance Services wall continue to apply to the entire
Hospital and the Trust will be penmitted to continue to obtain reasonable access to the
Partial Handback Area under Clause 15 and Provision 2 for the purpose of auditing the
provision of the Estates Maintenance Services and the provisions ef the DBFO
Contracis will otherwise continue to apply;

if Summit wishes to use the Partial Handback Area whether by itself or through a third
party for any purpose then Summit will make written application to the Trust for its
approval setting out the full details of:

{a) the party who is to use and occupy the Partial Handback Ares;
{b) the proposed use of the Partial Handback Ares;

{c} the terms of such use and cccupation, whether a sub-lease is to be granted, and the
provisions relative thereto for payment of revenue to Summit; and

{d} Summit's proposals as to the basis upon which it intends to share the benefit of
those revenues with the Trust;

within 10 Business Days of receiving Summit's application for approval the Trust will
advise Surmmit in writing as to whether it accepts the proposals, Summit acknowledging
that it is at the Trust's discretion whether or not to accept any such proposal,

if Summit's proposals are rejected then Summit may make a new or amended
applicaticn in accordance with Clause 19.2.2 and the Trust will discuss with Summit

such proposals and advise whether there is an amended basis upon which the propesals
would be acceptable ta the Trust; and
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if the proposals are accepted by the Trust then the parties will enter into such documents
as are necessary 1o give effect to the proposals, including a partial renunciation of the
Sub-Lease quoad the Partial Handback Area and the amendment of the Sub-Lease to
provide for any necessary nghts and reservations in relation 1o any areas or equipment
commen 1o the Partial Handback Area and the remainder of the Hospital.

PART § - INTELLECTUAL PROPERTY

20

20.1

202

20.3

Licence of Intellectual Property

Summit hereby grants to the Trust, and shall procure the grant by Approved Service
Providers, the Contractor and Consultants of, an irrevocable, non-exclusive, royalty-free
licence during the Services Term and at all times thereafter, save as provided m Clause
20.8, to use the Relevant Intellectual Property solely for the purpeses of (a) the
operation of the Hospital by the Trust, and (b) making use of the Services and the
Equipment Services. The Trust may not sub-licence, transfer or assign this licence
without the prior written consent of Sunmumit (such consent not to be unreasonably
withheld) nor make any alterations, adaptions or additions to the subject matter of the
Relevant Intellectual Property and shall procure that similar restrictions will be
incorporated in the other licences envisaged by this Clause. If an Approved Service
Provider is appointed otherwise than on a market testing under Provision 12.4 of the
{eneral Provisions, Summit shali not be required to procure the grant of a licence by
that Approved Service Provider under this Clause 20.1 to the extent that it can satisfy
the Trust, acting reasonably, that this will not adversely affect the provision of clinical
services by the Trust or use of the Services by the Trust.

For the purposes of this Clause 20, the Relevant Intellectual Property shall be all
Intellectual Property cwned by, in the case of the licence by Summit in Clause 20.1
Summit, and in the case of licences io be granted thereunder, that Appreved Service
Provider, the Contracter or Consultant, as the case may be, whether now in existence
or coming inio existence during the continuance of this Agreement, developed for and
relating to the design, construction, fitting cut, completion, commissicning or testing
of the Hospital, the provision of the Services or the Equipment Services including, for
the avoidance of doubt, any software developed or supplied by Summit or an Approved
Service Provider in order 1o fulfil any obligation of Summit under the DBFO Contracts.
The Trust acknowledges that Summit or the relevant Approved Service Prowvider,
Contractor or Consultant, as the case may be, is and will remain the sole owner of any
such sofiware or Relevant Intellectual Property and the Trust shall acquire no right,
claim or interest in any such software or Relevant Intellectual Property during the
continuance of this Agreement or thereafter save in terms of any licence granted under
or 10 terms of this Clause 20.

In the case of Intellectual Property licensed by a third party {including a Perrmitted Sub-
Contractor) to Summit, any Approved Service Provider, the Contractor or Consultant,
Summit shall use reasenable endeavours to procure the grant by such third party of a
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sub-licence to the Trust {provided that no extra cost is occasioned thereby unless the
Trust agrees to pay such extra cost). Notwithstanding the foregoing, Summit will
ensure that there is granted to the Trust an immevocable, non-exclusive, rovalty free
licence from the IT Software Suppiler and which will not terminate at the end of the
Term in respect of the IT Sofiware, including the entitiement of the Trust to utilise and

manage the IT Software in accordance with the Output Specification for the Estates
Maintenance Services.

The Trust shall comply with the reasonable instructions of Summnzit in relation to the use
of Relevant Intellectual Property licensed under this Clause 20 including procedures to
avold infringement of any third party nights and notification of any third party claims.

The Trust hereby grants 1o Summit an irrevocable, non-exclusive, royalty free licence
during the continuance of this Agreement (carrying the right to grant sub-licences to the
Contractor or its sub-contraciors, Approved Service Providers and Permitted Sub-
Contractors to the extent required for the purposes of design, construction, fitting out,
compietion, commissioning of iesting of the Works, the operation, maintenance or
improvement of the Hospital and all ancillary butldings on the Site, the provision of the
Services and the Equipment Services and performance of any other obligations under
the DBFO Contracts on terms to the reasonable satisfaction of the Trust) te use all, if
any, Intellectual Properiy owned by the Trust, whether now in existence or coming into
existence during the continuance of this Apreement, for any purpose relating to the
design, construction, completion, commissicning or testing of the Works, the operation,
maintenance or improvement of the Hospital and all ancillary buildings on the Site. the
provision of the Services and the Equipment Services and performance of any other
obligations under the DBFO Contracts.

Summit shall indemnify the Trust on demand and hold it harmless from and against al
claims made er brought by any persons for or on account of actual or atleged
infingement of any Relevant Intellectual Property licensed by Summit to the Trust
under Clause 201 save to the extent that such infringement is due to failure by the Trust
to comply with the reasonable instructions of Summit in the use of such Relevant
Intellectual Property as aforesaid or use by the Trust of such Relevant Inteliectual
Property for a2 purpose for which it was oot licensed under Clause 20.1. A similar
provision shall be incorporated in the licences to be granted under Clause 20.1.

The Trust shall indemnify Summut {or, at the direction of Summit, any person to whom
a sub-licence has been granted in accordance with Clause 20.5) on demand and hold it
harmless from and against all claims made or brought by any persons for or on account
of actual or alleged infringement of any Intellectval Property licensed by the Trust to
Summit under Clause 205 save to the extent that such infringement is due to failure by
Summit or any such person as the case may be, to comply with the reasonable
nstructions of the Trust in the use of such Intellectual Property or use by Summit or any

such perscn, as the case may be, of such [ntellectual Property for a purpase for which
it was not licensed under Clause 20.5.
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All l:cences of Relevant [ntellectual Property created by or pursuant to Clause 20.1 and
201.3 shall {without cost to the Trust save as provided in Clause 20.3) survive

termination or expiry of this Agreement or any other DBFO Contract (however caused)
save:

{(2) in the event of vacation of the Site by the Trust at the end of the Term consequent
upeon termination of the Sub-Lease in accordance with Clause 9 thereof and
consequent upon the giving of a Handback Vacation Notice or a Termination
Vacation Motice;

{b) inrespect of the Approved Service Provider's Propnoetary Information;

{c} for those licences pramted by any Approved Service Provider providing
Equipment Services (subject as provided in the Equipment Direct Agreement);
and

{d} where the terms of any Heence procured under Clause 20.3 provide otherwise;

in which case these licences (or the appropriate part) shall automatically terminate on

termination or expiry of this Agreement or any other DBFO Contract, as the case may
be.

To the exient that any of the Relevant Intellectual Property referred to in Clause 20.2
is generated by or maintained on a computer or in any other machine readable format,
Summit shall procure, at no charge to the Trust, for the duration of this Agreement the
grant of a non-exclusive licence or sub-licence for and supply of any relevant software
or {subject always to the provisions of the Data Protection Act 1984) database to enable
the Trusi or its nomines to access and otherwise use that data for the purposes set out
in this Agreement.

Suminit and the Trust shall at the reasonable request of the other (but, unless the Trust
is 1n breach of its oblipations under this Clause 20 and subject as provided in Clauses
20.3 and 20.8 at Summit's expense) execute all documents and do all such further acts
which may be necessary to bring inte effect or to confirm the terms of any licence
created by or pursuant to this Clause 20,

Security of Data

Within $ months from Financial Close, Summit shall submit to the Trust the procedures
and practices which Summit proposes to adopt for maintaining security of data,
materials and documents referred to in Clause !4, including amangements for the
backing up and subsequent recovery of information stored in electronically retrievable
form. Such submassions shall be subject 1o the Trust Objection Procedure in Part 3 of
the Schedule provided that the Trust may only object {pursuant to such procedure) and
require alterations or additions to those procedures and practices which are adopted by
Summit if n the Trust's reasonable opinion they do not accord with Good I[ndustry
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Practice. Summut shall (and shall cause each of its sub-contractors to) comply with the
above procedures and practices. Summit may change the above procedures and
practices subject to submitting its proposals for change to the Trust pursuant to the Trust
Objection Procedure and there being no objection to the change which objection s only
permitted where in the Trust's reasonable opinion the proposed change does not accord
with Good Industry Practice.

PART 9 - EARLY TERMINATION AND STEP-IN RIGHTS

22

22.1

22.1.1

Events entitling early termination of the DBFO Contracts (" Termination Events')
Termination by the Trust

Subject to Clauses 22.4 and 22.5, if:

any act of insolvency occurs in respect of Summit (in the case of Clauses 22.1.1(c) and
22.1.1{d} and 22.1.1{e} only where the event has a materia! adverse effect on Summit's
ability to perform any of its material obligations under the DBFO Contracts) and for the
purposes of this Clause 22.1.1 "act of insolvency™ means:

{a) a receirver, administrator, adminiztrative receiver or liquidator being appointed:
(i) by the Security Trustee; or

{iiy by a person other than the Security Trusiee and not being removed,
withdrawn or discharged within 20 Business Days;

in each case, over all or a material part of the assets of Summit other than a
solvent liquidation in terms which have been expressty and previously approved
by the Trust in writing (acting reasonably) or the Secunity Trustes enforcing the
security over the Head Lease granted pursuant to the Finance Facilities
Agreements; or

{b) a petition being presented or a resolution being passed for the making of an
administration order in respect of Summit uniess a resolution is passed net to
proceed with the proposed course of aciton or such petition 1s not granted {or, in
the case of a petition being presented by a party other than the Lead Financier is
withdrawn, set aside or discharged within 20 Business Days); or

{c} anyamrangement or compoesition with or for the benefit of 1ts creditors (including
any voluntary ammangements as defined in the Insolvency Act 1986) being entered
into by or in refation to Summit other than pursuant to any refinancing or
restructuring of any of the Finance Facilities Apreements or in the course of a
solvent corporate restruciunng; or
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{d} aoyencumbrancer taking possession of or being appointed over, or any diligence
{other than to found judsdiction or on the dependence of an action), distress,
arrestment, execution or other similar process being levied or enforced (and in
any such case, not being withdrawn, set aside or discharged within 20 Business
Days) on all or any of the assets of Summit in any such case in respect of an
amount exceeding £200,000 (Indexed from Financial Close); or

(e} Summit ceasing to carry on business, or being or becoming unable 1o pay its
debts as they fall due wathin the meaning of Section 123 (1)e} of the Insolvency
Act 1986 except and for so long as Summit provides to the Trust evidence 1o the
Trust’s reasonabie satisfaction that Summit 15 in the course of negotiation with
its Financiers with a view to rescheduling or refinancing its debts or resolving the
issue in queshon apd the Trust is satisfied (acting reasonably} that such
restructuring, refinancing or other reselution is likely to succeed within a
reasonable time thereafter;

the articles of association of Sumrnit or the Holding Company fail to comply with {or
Sum:mit fails to enforce} the provisions of Clause 10.1 and this is not remedied by
Summit within three months of receipt by Summit of notice in writing from the Trust
requiring this to be remedied (such remedy to include the disenfranchisement and
required sale or wransfer of any shares (or interests in shares) 1n Summit or the Holding
Company acquired by any Drisapproved Transferee during the period of such default);

Summit and its sub-contraciors have not commenced carrying out the Works within
three months afier Financtal Close, or have demonstrably ceased camying out the Works
for a penod of three consecutive months ("Works" in this Clause 22.1.3 including both
progress of the physical works at the Site and design development relative to the
progress of the Works a1 that time) other than, in each such case, by reason of an
Excusable Event or Events ({or the consequences thereof) and Summit cannot
demonstrate to the Trust's reasonable satisfaction that, at the expiry of each such three
month period (a) it is using all reasonable endeavours to commence or recommence the
Works (or to procure such commencement or recommencement) as soon as possible,
including, without limitation, exercising any remedies available to it in that connection
under the Sub-Contract with the Contractor and (b) sufficient funds are or will be
available to recommence and complete the Works;

on three or more occasions in any five year period during the Services Term Summit
commits a Matenal Breach (not otherwise listed in this Clause 22.1} of the DBFO
Contracts, a Material Breach for this purpose being:

a maierial and substantial breach of any of the terms of any of the DBFO Contracts
{other than the Equipment Agreement) in respect of which a Penalty Point 1s not and
could not have been awarded but wiinch has a matenal adverse effect on the carrying
out, by the Trust, of clinical activities from the Site and in respect of which:
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{a} notice is given by the Trust to Summit within 120 days of the Trust becoming
aware of the breach giving reasonable details of the matter complained of; and

(i} ifcapable of remedy Surmnmit has not commenced and thereafier completed
remedial action within a reasonable penod from the date of receipt of the
notice from the Trust which period shall be specified in the notice; or

(1) if wremediable Summit has not compensated the Trust (in terms which are
reasonably satisfactory to the Trust) for the 1oss or damage it shall have
incurred as a consequence of such breach within a reasonable period from
the date of receipt of the notice (which period will be specified in the
notice) from the Trust; and

{b} the issue of whether a Matenial Breach has occurred and/or whether the remedy
period given to Summit is reasonable has (In the case of any dispute) first been
resolved by the Dispute Resolution Procedure,

1500 or more Master Penalty Points are awarded against Summit in any penod of 16
consecutive months,

Summit fails to complete the Works to such a standard as would require a Certificate
of Contractual Practical Completion to be issued within a pertod of 24 months after the
Mandatory Date (as that date may be extended under Clause 4.3.4 or 4.3.5 of the
Development Agreement);

the Trust is entitled to terminate the DBFQO Contracts pursuant to and subject as
provided in the provisions of Clause 32 (Corrupt Gifts) of this Agreement; ot

{a) the Financiers apply insurance proceeds under the insurance under paragraph 1 of
Part Al of the Insurance Schedule or paragraph | of the Part A2 of the Insurance
Sehedule towards repayment of the Senior Lender Liabalities; and (b) a Default Event
has occurred under Clause 18.32 of the Collateral Deed; provided that paragraph (b}
shall be disregarded if Clause 18.32 1s no longer in force or in substantially the same
form as at Financial Close;

then, whilsl any such Termination Event (specified in Clauses 22.1.1 t0 22.1.7) is
subsisting in any such case, without prejudice to any of its other dghts or remedies, the
Trust may within four months of the happening of such event (or such longer period as
may be agreed) at its discretion:

{a) serve notice in writing to Summit 1o terminate all of the DBFO Centracts, and
which notice will have unmediate effect uniess the notice is suspended under the
Financier Direct Agreement, in which event the notice will have effect on the
termination of such suspension and in which case the terms of Clauses 23 and 24
{and the provisions of any DBFQ Contract as to rights and obligations on
termination) shall apply; or
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(b} serve notice of default on Summit requiring Summit at the Trust's oplion either;

()  to rectify or remedy the breach(es) referred to in that notice of default
continuing at the date of service of the notice within 30 days of that notice
{or such longer period as the Trust {(acting reasonably) may agree in writing
iz reasonable in the circumstances prevailing at the relevant time); or

(i) witiin 14 days of that notice to put forward a reasonable programme to
rectify or remedy the breach{es) continwing at the date of service of the
notice, that programme to be in writing and specify the proposed
rectification or remedy in reasonable detail and the latest date by which it
1s proposed that that rectification or remedy shall be completed, in which
case the terms of Clause 22.2 shall apply.

Where Summit puts forward a programme following notice under Clause 22.1(b)(i1},
the Trust shall have 28 days in which to notify Summit in writing that it does not accept
that programune as reasonable, failing which the Trust shall be deemed to have accepted
that pregramme. Where the Trust notifies Summit that 1t does not accept that
programme, the parties shall endeavour in the following seven days to agree any
necessary amendments 1o the programme put forward. In the absence of agreement in
that seven day penod, the question whether the programme is reascnable may be
referred by exther party to the Dispute Resolunon Procedure, and the Expert shall either
accept Summit's programme as reasonable or substitute such programme as he believes
to be reasonable having regard to the representations of both parties.

If the breach{es) specified in a notice of default served under Clause 22.1(b} 15 or are
not rectified or remedied:

{(a} before the expiry of the period referred to in Clause 22, 1{b){i} (if applicable); or

{b) where Summit puts forward a pregrarnme pursuant to Clause 22, 1(b)i1} which
has been either accepted by the Trust or determined by the Dispute Resolution
Procedure 1o be reasonable, in accordance with that programme or such other
programme as 15 agreed or delermined pursuant to Clause 22.2 (unless due to
Force Majeure or Suspension Event in which case the programme shall be
extended by a period which is reasonable having regard to the period during
which the Force Majeure or Suspension Event subsisted);

then the Trust may terminate all the DBEFQ Contracts, subject to Clause 22.5, by netice
in writing having immediate effect, and the terms of Clauses 23 and 24 {and any
provisiens of any DBFO Contract as to rights and ¢bligations on termination) shail
apply.

The Trust's and Sumrmit's rights under this Clause 22 and under {lause 23 are in
addition and wathout prejudice to any other rights or remedies the Trust or Summit may
have, including any claim for the amount of any loss or damage suffered by the Trust
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or Summut on account of the acts or omissions of Surnmit or the Trust, as the case may
be, whether pursuant to any bond or guarantee given in accordance with the
requirements of this Agreement or otherwise but subject always as provided in the
DBFO Contracts, including in particular Clause 27.5.1.

The Trust acknowledges that its rights of termination are subject to the terms of any
Financier Direct Agreement and any exercise by Financiers of their rights under any
Financier Direct Agreement, but so that Summit shall have no rights deriving from any
Financier Direct Agreement.

Subiect as provided in Clause 22.8 any termination of the DBFO Contracts in terms of
the DBFO Contracts must be of all and not some only of the DBFO Contracts unless the
parties otherwise agree in writing and save as provided in the Equipment Agreement.

The Trust confirms that it has no rights to terminate any of the DBFQ Contracts save
as set out in this Clause 22, in Clauses 26.7 and 26.8 {Force Majeure), in Clause 32
(Comupt nfts) and, in the case of the Equipment Agreement only, in Clause 25 of the
Equipinent Agreement.

Auny reference in the DBFO Contracts to termination of the DBFO Contracts shall not
prejudice the continuance in force of the Head Lease and the Sub-Lease which will
continug in force subject to the termination provisions therein provided.

Termination by Summit
Subyeet to Clauses 22.4 and 22,10 1f

the Trust shall be in default of its payment obligations to Sumrmit under the DBFO
Contracts to the extent that the sum of not less than £150,000 {Indexed froum Financial
Close} payable under the terms of the DBFO Contracts is outstanding for more than 21
days from the date when the same is due for payment as provided in paragraph 12.3
andfor 12.4 of Part A of the Schedule to the General Provisions ot. if the Trust has been
in such default on at least one other occasion in the previous 12 months, a further sum
of not less than £1 50,000 (Indexed from Financial Close) payable under the terms of the
DBFO Contracts is outsianding for more than 7 days from the date when the same is
due for payment as provided in paragraph 12.3 and/or 12.4 of Part A of the Schedule
to the General Provisions provided that no sum will be considered outsianding if it has
been withheld by the Trust as permitted in accordance with the DBFO Contracts;

the Trust commits a materal and substantial breach of any of its obligations under the
DBFO Contracts {other than its payment obligations) which bhas a material adverse
effect on the camrying out by or on behalf of Summit of its obligations under the DBFO
Contracts and in respect of which notice is given by Summit to the Trust tn the form set
out in Part 13C of the Schedule and copied te the NHSME and the Secretary of State

within 120 days of Summit, becoming aware of the breach giving reasonable details of
the matters complained of and:
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{a} 1f capable of remedy, the Trust has not commenced and thereafter completed
remedial action within a reasonable period from the date of receipt of the notice
from Summnt which peried shall be specified in the notice; or

{b) if irremediable, the Trust has not compensated Summit (in terms which are
reasonably satisfactory to Summit) for the loss or damage it shall have incurred
as a consequence of such breach within a reasonable penod from the date of

receipt of the notice from Summit which period shall be specified in the notice;
and

the issue of whether a material and substantial breach has occurred and/or the remedy
period given to the Trust is reasonable and any other dispute arising out of this Clause
22.9.2 has (in the case of any dispute) first been resclved by the Dispute Resolution
Procedure;

the Secretary of State, or any other minister or any other person to whom the Secretary
of State or such minister has delegated his functions in relation to the Secretary of
State's Policies, makes 2 statement to the effect that, or otherwise clearly indicates that:

{a) the Secretary of State will not observe the Secretarv of State's Policies; or

{b} the Secretary of Siate inlends to act in a manner which is matenally inconsistent
with the Secretary of State's Policies;

or the enactinen! and coming mto force of the Scotland Bilt 1998 (or any substdiary
legisiation thereunder) does not operate to transfer the Secretary of Siate’s clanfication
ietter delivered pursuant to Clause 3.1.5(d) to the relevant Scottish Minister at the time
when that Scottish Minisier becomes the Secretary of State for the purposes of this
Apreement to the same effect as if such letter had been issued by that Scottish Minister
at that time;

there 15 {1) an occurrence of a Legislative Change, or (ii} a Proposal for a Legislative
Change, or (iif) any action of any Competent Authority, which shall include the decision
of a court (not the subject of appeal), which:

{a} has or would have an adverse effect upon the Trust's legal capacity or ohligation
to perform any of its matenal obligations {including financial obhgations} owed
to Surnmt or the Financiers in relation to the Project or upon the Trust's financial
standing;

() has or weuld have an adverse effect upon the legal capacity or duty of the
Secretary of State to exercise his powers or discretions or perform his duties in
& way which achieves the Secretary of State’s Policies or has or would have the
effect that the issue or the observance of the Secretary of State's Policies 15 invalid
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or prevents or would prevent the Secretary of State from implementing the
Secretary of State's Policles; or

{c) renders or would render the performance or exercise by Summit of any of its
material nghts (declating that the right {o obtain payment of the Unitary Payment
in terms hereof is deemed to be material} or matenial obligations under the Project

Drocuments unenforceable, void, impossible, unlawful or illegal apd not merely
ITOTE EXPENSIVE;

and provided that in the case of Clause 22.9.4 (c) the Trust and Summit cannot agree
within 20 Business Days of such Legislative Change, such Proposal for a Legislative
Change cr other action or decision, any variation to this Agreement and the other DBFO
Contracts or other action necessary 1o remedy or rectify the matter. Failure to reach
agreement as aforesaid shall not be subject to reference to Dispute Resolution Procedure
and from the cccwrence of any such Legislative Change or Propesal for a Legislative
Change or action of any Competent Authority until such agreement is rezched or the
DBFO Contracts are terminated, Summit shall not be liabie for failure to comply with
its obligations under the DBFC Contracts to the extent such failure is as a result of such
Legislative Change or Proposal for a Legisiative Change or action of any Competent
Authority.

For the purposes of this Agreement:

"Proposal" msans:

{a) inthe case of a bill, the bill being introduced by the Government or receiving the
support of the Government at its second reading 1n the first House of Parliament
inte which it is introduced or the bill passing a second reading in the first House
of Parliament into which it is introduced or, in the case of any legislanon of the
Scottish Parlizrment after the enactment of the Scotland Bill 1998, such analogous
circumstances or proceedings under the procedures adopted by the Scottish
Parliament; or

(b} in the case of subordinate iegislaticn, the proposed statutory instrument or order
being laid before Parliament in draft or, in the case of any legislation of the
scoitish Parliament after the enactment of the Scetland Bill 1998, such analogous
proceedings under the procedures adopted by the Scottish Parliament; or

{c} in the case of a directive, regulation or decision of the European Union, its
adoption; and

"Secretary of State's Policies” means the intentions and policy objectives set out in the
Secretary of State's clarification letter reproduced in Part 12 of the Schedule;

the Detailed Decision Notice is revgked pursuant to Section 65 or Section 68 of the
Town & Country Planning (Scotland) Act 1997 and the Trust 1s unable, within a period
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of 120 days thereafier, to procure the 1ssue of a replacement Detailed Decision Notice
or otherwise remedy the situation;

the grant of planning permission In terms of the Detailed Decision Notice is the subject
of Judicial Review and the Detailed Decision Notice is quashed pursuant to those or any
other preceedings;

there is an assignation or transfer of the DBFO Contracts by the Trust in breach of the
provisions in Clause 33.2 or the Trust is dissolved other than with the consent of

Summit as provided in and in circumstances to enable a transfer in accordance with
Clause 33.2; o1

HM Govemment or any other Competent Authonty sequesters, rtequisitions,
expropriates or otherwise seizes the Hospital or the Site or any material part thereof;

then, whilst any such Termination Event (as spectfied in Clauses 22.9.1 to 22 9.8) 15
subsisting in any such case, without prejudice to any of its other nghts or remedies,
Swrnmit may within six months of the happening of such event {or such longer period
as may be agreed) terminate afl the DBFO Contracts, by notice in writing having
immediate effect, in which case the terms of Clauses 23 and 24 (and the provisions of
any DBFO Contracts as to nghts and obligations on termination) shall apply.

Surmnmit shall be entitled 1o terminate this Agreement and all (but not some of) the other
DBF(C Contracts:

{a) inthe case of default by the Trust in its payment obligations as specified in Clause
22.9.1, only if it has given NHSME and the Secretary of State wntten notice of
such default in the form set out in Part 13A of the Schedute and copied such
notice 1o the Trust and if the outstanding sums are not paid to Summit on or prior
to the date 20 Business Days after receipt of such notice by WHSME and the
Secretary of State and the Trust which ever is the [atest; or

(b} in the case of any action taken or statement made as specified in Clause 22.9.3,
onjy if it has given NHSME and the Secretary of State written notice in the form
reproduced in Part 13B of the Schedule specifying such matters in reasonable
detail and copied sugh notice to the Trust, and the NHSME or the Secretary of
State has not within 20 Business Days (or, in the case of the issue or re-issue of
a leuter following enactment or coming into force of the Scotland Bill 1998 as
specified below 40 Business Days) of receipt of such wntten notice by NHSME
and the Secretary of State and the Trust, whichever is the latest, provided Summit
with reasonably satisfactory evidence that the Secretary of State’s Policies will
be observed and met by the Secretary of State and the issue or re-issue of a letter
in a form set out in Part 12 of the Schedule (with any necessary amendments
whichk do not change the Secretary of State's Policies as approved by Summit
acting reasonably) by the Secretary of State (including, for the avoidance of doubt



22.11

23

23.1

23.1.1

23.12

23.1.3

59

following the enactment or coming into force of the Scotland Bill 1998 the
relevant Scottish Minister) will be deemed to be such satisfactory evidence; and

{c} inthe case of a Legislative Change or Proposal for a Legislative Change or other
action of a Competent Authority specified in Clanse 22.9.4 {a) or (b) only if it has
given NHSME and 1the Secretary of State written notice in the form reproduced
in Part 13B of the Schedule specifyving such matters in reasonable detail and
copied such notice to the Trust and the NHSME or the Secretary of State has not
within 20 Business Days of receipt of such written notice by NHSME and the
Secretary of State and the Trust, whichever is the latest, provided Summit with:

{i} reasonably satisfactory evidence that the effect of the Legislative Change
{or the Legislative Change the subject of the Proposal) or the action of a
Competent Autherity is (or, in the case of a Proposal for a Legislative
Change, will upon such Legislative Change taking effect be) to effect a
transfer by the Trust of all of the Project Documents to which it is a party
1o an entity to which Summit has consented or is obliped to consent
pursuant to Clause 33.2 ("Permitted Transfer™); or

(i)  alegally binding undertaking from the Secretary of State to Summit and the
Financiers to effect a Permitted Transfer with immediate effect os, if later,
with effect upon such Legislative Change or other action taking effect.

Summit confirms that 1t has no rghts to terminate any of the DBFO Contracts save as
set out in Clause 22.8, Clause 22.9 and in Clauses 26.7 and 26.8 (Force Majeure).

Consequences of Termination

On any termination of the DBFO Contracts, however ansing the following provisions
shall appiy, unless the Trust elects to vacate the Site pursuant to the 1erms of Clause 24
in which case this Clause 23.) shall not apply:

Semmit shall as soon as reasonably practical, but subject to Clause 20 {Intetlectual
Property), deliver to the Trust all contracts, certificates, documents, records (including
the Technical Records), computer programmes and related data contained on machine
readable media (and title in the media on which such data is stored shall be deemed to
pass to the Trust) the ownership of which is vested in Summit or its Approved Service
Providers and which are utilised sociely for the purpeses of the Services as may be
reasonably requested by the Trust but excluding any such documents containing
Proprigtary Information;

al} licences of Intellectual Property from the Trust in favour of Summit shall be deemed
to have terminated and the provisions of Clause 20.8 shali apply;

on any early termination of the Develepment Agreement (together with the other DBFCG
Contracts), without prejudice to any cther remedy under the Development Agreement
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or at law, but subject as provided in Cilause 27, the Trust may, at its opiion, but without
relieving Summit of its obligations and liabilities acerued under the Development
Agreement relating to the period pricr to such early termination:

(a)

)

enter the Site and expel Summit, and/or the Contractor {and/or any other sub-
contractors of Summit or the Contractor or any other person acting on their
instructions) as the Trust thinks fit;

itself, or through any other contractor employed {directly or indirectly) by the
Trust, complete the Development either m accordance wath the terms of the
Development Apreement and the Specification or in such other manner as the
Trust shall consider appropriate and carry out commissioning works;

on early terminahion of the Services Apreement (together with the other DBFO
Contracts) (or, subject to the terms of Clause 25, on handback at the end of the Term):

(a}

(b)

{c)

(d}

(e}

the responsibility for the provision of the Services shall be transferred from
Sumpmit and shall vest in the Trust or wheever the Trust shall direct, and Summit
shall have no further right or obligation to provide the Services;

the Trust may, at its option, require Summit, the Approved Service Providers or
any Permitied Sub-Contractor to transfer to the Trust or to its nominee and
Summit may, at its option, require the Trust (o acquire any Related Materials
(excluding for the avoidance of doubt Trust Related Materials) belonging to
Surmrmt or the Approved Service Provider and with the exception of Transferring
Related Materials which will be transferred at nil value, at a price to be agreed
benween the Trust and the relevant transferor and, in default of agreement, at their
market value, as independently valued provided that, in the case of the exercise
by Summit of such option, such Related Materials are 1n an appropriate and
satisfactory condition and not excessive in quaniity, redundant or obsolete and
reasonably suitable for their purpose;

the Trust may exercise its rights under the Services Direct Agreernent in
accordance with its temas;

Summit will ensure that all Approved Service Providers or Permmitted Sub-
Contractors and their employees, vacate the Site and that there is removed from
the Site all Related Materials and any other matenals not belonging to or to be
acquired by the Trust;

Summit shall indemnify the Trust on demand and hold it barmless n refation to
ali logses, acticns, claims, demands, costs, charges and expenses arising out of
any aclion or claim by any person {excluding Personnel which are dealt with in
Clause 16} in relation to the termination of its contract with Summit or an
Approved Service Provider or a Permitted Sub-Contractor as a result of the



23.1.5

23.16

83

(g}

(h)
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termination of the DBFO Contracis (save where due to Trust default and subject
to Clause 24) save where expressly otherwise provided in the DBFO Contracts:

the parties shall do ail such other reasonable acts or things necessary to

accomplish a smooth transition of the management of the Services to the new
service provider,

to the extent not dealt with under Clause 24, the Trust shall pay to Summir all
outstanding amounts arising under the DBFO Contracts as and when the same fall
due for payviment {or would but for termination have fallen due for payment) under
the terms of the DBFO Contracts; and

save as required or permitted in terms of Clause 23.1.1, each party shall, within
30 days of such expiry or early termination, return all documentation, manuals,
staternents and other maienals {and all copies) supplied under or in connection
with Summit's performance of the Services and which contains Confidential
Information of the other party (or its sub-contractors) and, if requested, either
party shall certify in writing te the other that it has fully compiied in all respects
with this provision after the return of such documentation;

on early temmination of the Equipment Agresment (or, subject to Clause 25, on
handback at the end of the Term) {whether or not along with the other DBFO
Conptracts);

(a)

(b}

(c)

the Trust may require Summit 1o transfer any or all of the Equiprnent owned by
Summit to the Trust or to whoever the Trust directs, together with the benefit of
all warranties, guarantees and third party maintenance contracts (if any) relating
to that Equipment insofar as these are capable of being transferred at such price
as may be agreed, or failing such agreement at market value;

the Trust may exercise its rights under the Equipment Dhrect Apreement in
accordance with the terms thereof failing which. at the Trust's request, Summit
will ensure that the Equipment {or such as is not to be retained pursuant to the
Equipment Direct Agreement or Clause 23.1.5(a)) is removed from the Site; and

subject to paragraphs (a) and (b) abave, each party shall, wathin thirty days of
such expiry or early temmination returm all documentation, manuals, statements
and other matenals (and all copies) supplied under or in connection with
Summit's performance of the Equipment Services which contains Confidential
Information of the other party (or its sub-contractors) and, if requested, either
party shall certify in witing to the other than it has fully complied in all respects
with this provision after the return of such documentation.

Termination of the provision of any particular Service {as opposed to rermination of the
whole of the Services Agreement) shall be dealt with in accordance with the Services
Aprecment.
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Mething in Clause 23,1 shall affect the compensation payable under Clause 24 or the
calculation thereof,

On garly termination of all of the DRFO Contracts, howsoever arising:

{a) if the Trust elects {o vacate the Site pursuant to the temms of Clause 24 by the
giving of a Termination Vacation Notice, the Sub-Lease shall terminate in
accordance with Clause 9.1 of the Sub-lease; or

(b} otherwise, subject as provided in the Head Lease and the Sub-Lease, both the
Head Lease and the Sub-Lease shall automatically terminate.

and on termination of the Headlease Sumimit shall execute and deliver a vahd and
binding renunciation of the Headlease.

Termination of this Agreement or any other DBFQ Contract shall not affect any accrued
rights and obligations under the DBFO Contracts as at the date of termunation, including
{without limitation} any nghts of the Trust or Surnmit to damages ot other relief subject
always as provided in this Agreement and shall not affect this Clause 23 or any other
clanses of the DBFO Contracts expressed to have effect following termination including
without limitation, Clauses 1, 12, 16, 20, 22, 24, 25, 26, 27, 28, 29, 30, 31, 32 and 33
of this Agreement which shall remain in full force and effect.

Compensation upon early termination

If the DBFO Contracts are terminated by the Trust pursuant 10 Clause 22 (other than
Clause 22.1.7) prior to Contractual Practical Completion then the Compensation
Amourt will be calculated in accordance with the provisions of Section 1 of Part 10 of
the Schedule.

If the DBFO Contracts are terminated by the Trust pursuant (0 Claose 22 (other than
Clause 22.1.7) on or after Contractual Practical Completion then the Compensation

Amount will be calcuiated in accordance with the provisions of Section 2 of Part 10 of
the Schedule.

If the DBFC Contracts are terminated by Summit pursuant to Clause 22 then the

Compensation Amount will be calculated in accordance with the provisions of Section
4 of Part 10 of the Schedule.

if the DBFO Contracts are terminated pursuant to Clause 26.7 or 26.8 (Force Majeure},
or Clause 22.1.7, then the Compensation Amount will be calculated in accordance with
the provisions of Section 3 of Part 10 of the Schedule.
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1f the DBFO Contracts are terminated pursuant to Clause 32.5 {(Cormupt Gifts) then the
Compensation Amaount will be calculated in accordance with Section 5 of Part 10 of the
Schedule.

Each of Summit and the Trust shall in good faith seek to agree the Compensation
Amount failing which agreement within 30 days of the Termination Date, the Dispute
Resclution Procedure shall apply.

The Trust shall pay the Compensation Amount to Summit after agreement or
determination of the applicable sum within 30 days thereafler as a single lump-sum
payment with interest thereon accruing since the Termination Date at the Bond Rate.

i the Trust elects following termination of the DBFQ Contracts to vacate the Siite by
the giving of a Tenmination Vacation Notice the Trust shall thersupon be entitled to
deduct the Alternative Use Value from any payments made to Summtit under this Clause
24 but only in so far as and to the extent that the Trust has already paid 10 Summit the
Senior Lender Liabilities plus interest thereon at the Bond Pate since the Termination
Date; where " Alternative Use Valuze' means the open market value of Summit's
leasehold interest in the Site, including, for these purposes, all buildings and other
heritable property thereon as at the Termination Date of the DBFC Contracts assuming
a willing assignor and a willing assignes and on the basis that the assignor was not
enfitled to use the Site as a hospital at that date and on the basis of the Head Lease 1in
the Post Operational Penod.

In addition to the Compensation Amount, the Trust will also pay to the Inland Revenue
on behalf of Summit Group (hereafter defined) such amount ("the Tax Gross Up") if
any, necessary (o ensure that if the Compensation Amount is taxable i the hands of
Summit or Summit is otherwise taxable in connection with the receipt of the
Compensation Amount, the group of compantes formed by Surnmit, Summit Holdings
and Summit plc (*Summit Group”) as a whole will be in the same cverall after tax
position taking into account all available reliefs, other than group relief not affecting the
Summit Group, as it would have been had such payment not been subject to tax taking
into account the tax which the Surnrmit Group as a whaole would otherwise have incurred
it the DBFC Contacts had not terminated and the parties had continued to perform their
respective obligations under the DBFQ Contracts for the remainder of the Term and
assuming the same tax rates throughout and so that payment will not be due unti! the
‘Trust has received reasonably satisfactory evidence of the calculation of the Tax Gross
Up and that it has been agreed or determined between the Inland Revenue and Summit.
Surnsnit shall not appeal any such determination by the Inland Revenue after payment
of such tax has been made by the Trust.

The Trust shall have no right whatsoever to make any set off, counterclaim, deduction
or withholding of any nature whatsoever in respect of the Compensation Amount, save
to the extent that the Compensation Amount exceeds the Senior Lenders Liabilities plus
interest on any such amounts unpaid since the Termination Date (and then only to the
extent permitied under Provision 23 of the (General Provisions}.
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Unless Clause 24.8 applies the Trust will not be liable to make any payment to Summit
of any Compensation Armcunt until Summit shall have delivered to the Trust a validly

executed and binding renunciation of the Head Lease in the form annexed to the Head
Lease.

PART 10 - HANDBACK AT END OF TERM

23

23.1

232

23.3

253.1
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Handback

Not iless than 5 years, nor more than 5% years prior to the then expected expiry of the
Term, the Trust shal] notify Summit whether or not the Trust proposes to vacate the Site
on expiry of the Term.

If the Trust notifies Summit pursuant to Clause 25.1 by giving a Handback Vacation
Notice that 1t wishes to vacate the Site on expiry of the Term, that decision shali be final
except with the consent of Summit not to be unreasonably withheld or delayed.

[f the Trust notifies Summit that it proposes to vacate the Site on expiry of the Term

pursuant to Clause 25.1 or, with the consent of Summit under Clause 25.2 the following
provisions will apply:

no later than eight weeks alter expiry of the Term, the Trust shall:

fa) 1tself vacate and procure 1ts employees, agents and contractors vacate the Sitg,
and

(b) procure that all property and equipment belonging to or in the proper possession
of the Trust, its employees, agents or contractors is upiifted and removed from the
Site and that ali damage thereby caused is made pood.

the Sub-lease shall tetrninate and the Trust shall execute and deliver such documents

as are necessary to demonstrate such termination {and failure to do so imeously wili be
a ground for imtancy thereof),

{a)  Summit may, by notice in writing to the Trust no later than six months prior to the
expiry of the Termn, require the Trust to transfer to Summit its hentable interest
in the Site valued at market vaiue on the basis that such heritable interest is
subject 10 the Head Lease danng the Post Operational Period and the Sub-lease
has been terminated and such market value to be ascertained, if the Trust and

Summit cannot otherwise agree, pursvant to the Dispute Reselution Procedure;
and

{b) failing the exercise of such option by Summit (i} the Head Lease will continue
in force as therein provided or (i1} at the Trust's option it may convey to Summt
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its heritable interest in the Site at no consideration and Summit will accept such
conveyance.

the vacation by the Trust, its emplovees, agents and contractors and the termuination of
the Sub-lease and/or Head Lease shall not prejudice the other provisions of the DBFO
Contracts nor the nights of the Trust and Summit against each other in respect of any
breaches thereof including any such as relate to their respective rights and obligations
on termination thereof.

If the Trust notifies Summit purseant to Clause 25.1 or, with the consent of Summat,
pursuant to Clause 25.2, that it does not wish {o vacate the Site on expiry of the Term
or fails 10 notify Surnmit pursuant to Clause 25.1 then if the Trust and Summit have not
unconditionally agreed the terms and conditicns upon which the Term sheuld be
extended (it beinp acknowiedged that each of the partiss will have absolute discretion
as to whether and on what terms to negotiate) by the date which is four years and six
months prior to the then expected expiry of the Term, the Trust shall institute a
competitive tender exercise as follows, subject always to then current procurement rules
applying to the Trust (or any other legally binding constraints upon the Trust upon the
manner or iming of such tendering process) and to the timing of the varicus stages of
the tendenng process being determined by the Trust with & view to obtaining the most
economically advantapeous tender:

the Trust shall advertise its requirements for the provision of such services as it expects
to require on expiry of the Ternn and shal? invite tenderers to perform such services to
standards specified in the invitation to tender for a period of at least ten years and
otherwise on the terms and in a manner generaliy appropriate for a public procurement
of services and/or works exercise at such hme:

the Trust shall not invite bids except from tenderers which have demenstrated:

{a} a satisfactory capabifity to perform or procure the applicable services to the
standards required; and

{b) the ability to procure satisfactory financial substance and resources in 1elation to
the provision of the services taking into account the services required and their
relative imponance to the Trust;

any successful tenderer will be selected by the Trust on the basis of evaluation criteria
specified in the invitation to tender and on the grounds of the most economically
advantageous offer and in so doing the Trust will adopt and apply pnnciples of
impartiality and faimess (it being acknowiedged that the Trust will be entitled 10
compare private sector tenders with the relative costs of such service provision {or pan
thereof) by the Trust itself and that it wall not be bound to accept any tender); and

the competitive tendering exercise will be completed at [east six months prior to expiry
of the Term.
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If on expiry of the Term the Trust does not propose to vacate the Site and has so notified
Summit or has failed to notify Summit pursuant to Clause 25.1 and Summit has not
negotiated or been awarded a new coniract to provide services to and/or works for the
Trust on the Site on the date of expiry of the Term:

the Head Lease shall terminate and Summit shall execute and deliver a valid and
binding renunciation of the Head Lease to demonstrate such termination {and faijure to
do so timeocusly will be a ground for immitancy thereof and will until such execution and
delivery or such imitancy being effective and not open to challenge entitle the Trust to
withhold the sum payable in termns of Clause 25.5.2);

the Trust shall pay to Swnmit the Residual Value Sum {as defined in Clause 25.6)
apreed between the Trust and Swmmit or, in the event of disagreement, determined
pursuant to the Dispute Resolution Procedure; and

Summ?t shall, if so requested by the Trust, provide such assistance as the Trust may
reasonably require to ensure an orderly transfer of responsibility for the provision of the
Services or equivalent services to be provided by the Trust or a new service provider
thereafter.

For the purposes of Clause 25.5.2, the "Residual Value Sum” shall be calculated as
follows and interest therson shall additionally accrue at the Interest Rate in respect of
the pencd from the date of expiry of the Tenm unti] the date of payment:

the Residual Value Sum shall not exceed £15 ntillion. For the aveidance of doubt, this
sumn 15 nominal and accordingly will not benefit from indexation or any other increase;

subject to Clause 25.6.1, the Residual Value Sum shatl be the net present value of the
aggregate management fees which Summit would recetve if the Term were to be
extended applying the following assumptions:

(a) the period of extension would be the longer of ten vears or the contract period
negotiated between the Trust and any successful tenderer pursuant to Clause 25.4;

{b} Surmrnit's sole revenues dunng this period would be a management fee applied to
all payments necessary to procure a third party or parties to perform the Services
in compliance with the requirements of the DBFO Contracts applicable
immediately prior to expiry of the Term on the basis that Sumput does not itself
directly perform any of the Services but cut-sources all of them;

{¢) the Trust and Summit shall be entitled to take account of the costs idennified by
tenders received during any competitive tendering process pursuam to Clause
25.4 1o assist in ascertaimng the amount of payments which Summi would likely
require to make to third parties pursuant to Clause 25.6.2(b) acknowledging that
adjustments would be necessary to reconcile differences between the services
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procured under the competitive tendering process and the Jervices applicable
immediately prior to expiry of the Term;

(d) the management fee would be a snm equal to the Relevant Percentage (after
defined) of all payments to third parties pursuant to Clause 25.6.2(b) and for this
purpose the Relevant Percentage would be 7.9% or if either party considers that
this percentage 1s out of line with margins then being applied by other equivalent
entities procuring equivalent services in the market at such time then the Relevant
Percentage would be that percentage agreed or determined as commonly prevalent
in the market at such time for such services and evidence from the competitive
tendening process pursuant to Clavse 25.4, would be admissible at the Disputes
Resciution Procedure to which any dispute will be referred;

{e} the discount rate being applied to the aggrepate manapement fees of Summit
{referred to at Clause 25.6.2{(b)) for the purpose of ascertaining the then net
present value of such amounts as at expiry of the Term would be the Relevant
Percentage as agreed or determined pursuant to Clause 25.6.2(d).

PART 11 - MISCELLANECGUS

FORCE MAJEURE/SUSPENSION EVENTS
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Force Majeure/Suspension Events
"Force Majeure" means any of:

war, hostilidles or warlike operations, {whether war be declared or not}, invasion, act of
foreign enermes, rebeliion, revolution, insurrection, military or usurped power, civil
War,

act of terrorism (or threats thereof) or insurrection civil unrest or riet, disorder or
cormmotion, save if the same and the consequences thereof {including any business
interruption caused thereby) are fully covered by the Insurances;

Contamination (as defined in Clause 26.10) which is not the responsibility of either
party under Clauses 26.10.1 or 26.10.2, save if the same and the consequences thereof
(including the appropnate treatment or removal thereof and any business interruption
caused thereby) are fully covered by the Insurances and subject to Clause 26.10.3 (b);

icnising radiation ¢r contamination by radioactivity from any muclear fuel or from
waste, from the combustion of nuclear fuel, radio active toxic explosion, or other
hazardous properties or any explosive nuclear assembly or nuclear component thereof;

pressure waves caused by aircraft or other aerial devices traveiling at somic or

supersonic speeds, articles falling from aircraft or the impact of satellites or aircraft or
parts thereof;
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any event becoming Foree Majeure under Clavse 26.9 or 26.10.3(b).
“Suspension Event” means any of:

the Insured Risks;

excepticnal adverse weather conditions or ather natural disaster in each case of over-
whelming proportions;

strike, lock-out, labowr vnrest or other industrial disturbances other than one relating
exclusively to the Affected Party;

inability 10 obtain gas, electricity, oil or water arising from failure on the part of the
refevant provider of such service or supplies to serve the Site (whether by reason of
default of the relevant provider or otherwise);

inability to obtain telecommunications or sewerage services arising from a fmlure on
the pant of the provider of such service to serve the Site {(whether by reasen of the
default of the relevant provider or otherwise);

the circumstances set out in the proviso to paragraph 6.4 of Part A of the Schedule to
the General Provisions;

in each case provided that:

{a) "Affected Party” means the party unable, (having taken all reasonable steps to
avoid the Force Majeure of the Suspension Event). to perform in whole or in part
its obligations under the DBFO Contracts by reason of such event {or the
consequences thereof) and (1) the Trust shall be deemned not to be a contractor of
Summit and Summit shall be deemed not to be a contractor of the Trust and (i}
in relation to each of the parties Affected Party includes any person for whom that
party is responsible in terms of Clauses 8.2 and 9.2 of this Agreement
respectively;

(b} any such event shall only be Force Majeure or Suspension Event where its
cccumrence is beyond the reasonable control of the Affected Party and shall not
have arisen as a result of the default (whether by act or omission) of the Affected
Party or a breach by the Affected Party of its obligations under the DBFC
Contracts.

The Affected Party shall not be in breach of an obligation under this Agreement or any
DBFO Contract to the extent that it is unabie to performn or is delayed in performing that
obligation in whole or in part by reason of Force Majeure or a Suspension Event (or the
consequences thereof). If the obligation which the Affected Party is unable to perform
is required to be performed by a specified time under the DBFO Contracts, then the
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Aflected Party shall be entitled to such extension of time for performance as is fair and
reasonable in all circumstances. Nothing in this Clause 26 shall relieve the Trust of its
payment obligations under the DBFO Contracts (subject as provided in Clause 26.4).

If either party shall seek to rely on this Clause 26, it shall as soon as reasonably
practicable give notice to the cther with all available particulars of the act or matter
¢claimed as a Force Majeure event or a Suspension Event. The Adfected Party shall take
ali reasonable steps to remedy or mitigate the faijure to perform and keep the other party
mformed of the steps so being taken and Summit shall not be entitled to rely on any of
the events specified in Clause 26.2.4 as relieving it from failure to perform oblipations
which it would have been able to perform had it complied with its obligations under the
LUtilities Contingency Provisions save where breach of its obligations under the Utilities
Contingency Provisions is itseif relieved in accordance with Clause 26.3.1.

[f a Force Majewre or a Suspension Event occurs then payment will be dealt with nnder
paragraphs 10 and 11 of Part A of the Schedule o the General Provisions.

The Term shzll be extended as a consequence of any period arising after the Services
Commencement Date dunng which Summit is unable to performi or procure
performance of all or any part of its obligations under the DBFC Contracts as a
consequence of a Suspension Event which s not an Insured Risk by a period or periods
(subject 10 a maximum aggregate period of five years) equal to the duration of the
pericd (Vthe SE Period") in which Summit has been unable to perform or procure
performance of its obligations by reason of that Suspension Event prowvided that for the
purpese of this Clause 26.5 there shall be deducied from the SE Peried any period
thereof during which the whele of the Avallability Elermnent was paid and a pro rata part
of any period during which partial payment of the Availability Element was paid. For
the avoidance of doubt no other extensions to the Term {other than pursuant to Clause
4.2.1) will be allowed.

Subyect to Clause 27.2.2 in the event of damage to or destruction of the Hospital or any
part thereof caused by an Insured Risk after the Contractuai Practical Completion Date
(the repair and reinstatement of damage caused by an Insured Risk prier to that date
being Summit's responsibility at its cost in accordance with the Development
Agreement) Summit shall as soon as reasonably practicable after the date of receipt of
insurance proceeds in respect of such damage or destruction (Summit using all
reasonable endeavours to recover such insurance proceeds) or if earlier, the date upon
which Summit would have received such insurance proceeds if it had complied with
Part 5 of the Schedule and subject to the requirements of its insurers {given on the basis
that Summit has complied with its obligations as to insurance under the DBFC
Contracts) repair and reinstate such damage or destruction in accordance with the
provisions of the Ouiput Specification relating to the Estates Maintenance Services and
for the aveidance of doubt, Summit acknowledges that it is liable 10 make up any
shorifall in insurance monies without recourse to the Trust. Without prejudice to the
foregeing if said damage or destruction is material (in this context meaning if 1t requires
the expenditure of more than £500,000 Indexed from Financial Close), Sumnuit will also
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carry out such reinstatement in accordance with the provisions of Part G of the Schedule
to the General Provisions).

Summit acknowledges that on ccowrrence of any damage or destruction to the Hospatal,
the Trust may instruct an Additional Works Change.

if the works of reinstatement or repair in respect of damage or destruction referred 1o
i Clause 26.6.1 ("Relevant Works") are not repawed or retnstated in accordance with
Clause 26.6.1 or are Constructively Abandoned, save in either case as a result of
Relevani Delays, the relief from Penalty Points afforded by Paragraph 7 of Part B of the
Schedule 10 the General Provisions shall cease to apply in respect of Unavailability
Deductions resulting from that damage or destruction, unless and until the Relevant
Works shall cease to be Constructively Abandoned or Summit again complies with
Clause 26.6.1; and for the foregoing purpose:

(2} "Constructively Abandoned" means that Summit and its sub-contractors have
not commenced carrying out the Relevant Works within a reasonable period after
the date of receipt of the insurance proceeds in respect of such damage or
destruchon (Summit using all reasonable endeavours to recover such tnsurance
proceeds) or if earlier, the date upon which such insurance proceeds would have
been received if it had complied with Part 5 of the Schedule (taking into account
the period reasonably required to tender for the Relevant Works and the
Contractor to commence Relevant Works on the Site) or have demonstrably
ceased carrying out the Relevant Works {including both progress of the physical
works at the Site and design development relative to the progress of the Relevant
Works at that time) for a period of three consecutive months, other than by reasen
of any Relevant Delays and Summit cannot demonstrate to the Trust's reasonable
satisfaction that, at the expiry of each such period (i) it is using all reasonable
endeavours to conunence or recommence the Relevant Works as soon as possible

and (i1) sufficient funds are or wil] be available to recommence and complete the
Woiks:

{t) "Relevant Delays" means the aggregate of all such delay or delays as are agreed
between the parties or deterrined in accordance with the Dispute Resclution
Procedure as being fair and reasonable in relation to the delay in the progress of
the Relevant Works atiributable to the Relevant Event:

{c) ""Relevant Event" means any one or more of the following events:
(1)  any event of Force Majeure;
{1i) 1ihe implementation of any Eligible Change or any works required by a

Legislative Chanpe (irrespective of whether it is an Eligible Change) in
accordance with the DBFO Contracts;
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(111} any breach by the Trust of its obligations under the DBFQ Contracts or any
acts or omissions of the Trust or persons for whem it is responsible in lerms
of Clause 8.2 of this Agreement (including protestor activity by the Trust
staff) which have an adverse effect on the progress of the Relevant Works;

{iv) the occurrence of an Insured Risk; or

(v} the discovery or presence of (Iincluding any requirement in respect of )
human remains or consecrated land or unexploded bombs or munitions or
fossils or antiquities;

Summit will not be responsible for remstating damage or destruction caused by Force
Majeure unless the Trust at its option, instructs a Change in respect of such repair or
reinstatement.

if the Affected Party is unable to perform all or any material part of its obligations under
any of the DBFO Contracts as a consequence of Force Majeure for a continuous period
in excess of six months, either party may, following consultation with 2 view to
resolving the marter {or a peniod of not Jess than 60 days, terminate this Agreement and
the DBFO Contracts by giving one months prior notice in writing and the compensation
provisions in Clause 24 shall apply.

If any of the events in Clausze 26.1.3 and/or Clause 26.1.6 occur such that this gives rise
or 15 reasonably Likely to give rise 1o any third party or statutory liabiity having a
matenial adverse effect on the Affected Party then the Affected Party may, following
¢onseltation with a view to resolving the matter, for a period of not less than 30 days,
terminate this Agreement and the other DBFO Contracts by giving one week’s prior
notice in writing and the compensation provisions in Clause 24 shall apply.

Uninsurable Risks

If, upon expiry or cancellation of any policy of insurance Summit is obliged to take out
and maimain pursuant to Part 5 of the Schedule either:

{a}  Summit is, or will be, unable 1o obtain a replacement policy of insurance n
respect of all the Insured Risks covered by that policy from a reputable insurer
with a credit rating from Standard and Poor's Corporation (or its successors) of
at least A {or its eguivalent} iransacting business in the United Kingdom to meet
its obligations under Part 5 of the Schedule;

{b) 1the costs of such replacement policy exceed, ar will exceed;

{i}  thecost of the equivalent insurance policy at Financial Close (Indexed from
Financial Close) by 350% or more; or
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(i1} the cost of the equivalent insurance policy for the previous year (Indexed
from the previous year) by 110% or more,

{"the Insurance Threshold™)

then Summit shall, as soon as practicable upon becoming aware of the same, but in any
event, if practicable, at least 60 days before the expiry or cancellation of the relevant
poicy, notify the Trust in accordance with Clause 26.9.2.

The notice to be provided by Summit to the Trust under Clause 26.9.1 will contain a
statement of:

fa) in the case of Clause 26.9.1(a), the relevant Insurad Risks in respect of which
insurance cannot be obtained;

{b} inthecase of Clause 26.2.1 (b), the relevant Insured Eisks which have caused the
Insurance Threshold to be exceeded;

{(¢) the premium payable in the previous year in respect of ail of the relevant Insured
Risks and, in the case of Clause 26.9.1(b), the proposed premium for the year in
guestion; and

{(d) Summut’s proposals as to what it considers reasonable and appropriate to mitigate,
manage and contred the refevant Insured Risk or Risks {(which proposals may
include, without limitation, proposals to amend or vary the Services and/or to
alter the Hospital pursuant to the Change Provisions).

Following receipt of Sumumit’s notice purseant to Clause 26.9.2, the Trust may by notice
in writing request, and Summit will, as soon as reasonably practicable following such
request, provide such additional information as the Trust may reasonably require, and
the Trust and Summit will use reasonable endeavours for a period of no more than 60
days to agree the relevant Insured Risks in respect of which Summit is unabie to obtain
insurance as specified in Clause 26.9.1(a) fajling which either party may refer the
relevant Dispute to the Dispute Resolution Procedure and {i) such risks agreed or
determined to arise under Clause 26.9.1{a) being referred to as "Insurance A Risks"
{ii} such risks agreed or determined to have caused the Insurance Threshold to be
exceeded being referred to as "Insurance B Risks" Insurance A Risks and Insurance
B Risks being collectively "Uninsurable Risks" and {iii) the premium payable as
agreed or determined in the previous year in respect of al] Uninsurable Risks being the
"Previous Year's Premium”.

The Trust shall have the option (at its sole discretion) by giving wntten notice to
Summit within 5 Business Days following agreement or determination of the Insurance
B Risks under Clause 26.9.3 (“the Option Period™) te agree to pay, 5 Business Days
prior to each date upon which Sumimit are due to pay the Excess so that the insurance
in respect of the Insurance B Risk or Risks remains in foree and the DBFC Contracts
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are unaffected where “Excess” means the amount by which the aggrepate of the
proposed premium payable for the year in question for all Insurance B Risks exceeds
the Previous Year’s Premium attributable to those risks and so that in subsequent years
while the Trust is still paying the Excess the Previous Year's Premtum attributable to
those risks will be Indexed from the year in which: it was onginally calculated.

In the case of any Insurance B Risk or Risks if the Trust does not exercise the option
to pay the Excess (as defined in Clause 26.9.4) within the Option Period then the
Insurance B Risk or Risks will become an event of Force Majeure from the date of
expiry of the insurance policy in respect thereof.

In the case of Insurance A Risks, the Insurance A Risks will become an event of Force
Majeure from the date of expiry of the insurance policy in respect thereof,

H an Uninsurable Risk becomes an event of Force Majeure, Summit undertakes to pay
to the Trust in each year of the Term during which such a nisk remains uninsured, a sum
equivalent to the Previous Year's Premium attributable to that Uninsured Risk Indexed
anmually from the date upon which such premium was last payable by Summit (or, for
any part of a year, a proportionate part of such sum}).

If the Uninsurable Risk at any time ceases to be an Uminsurable Risk then the Trust shall
nofify Summit and 60 days following such notice or, if later, the earliest practicable date
upon which Sumimit can effect insurance in respect of such sk, such nsk will cease to
be an event of Force Majeure and will again become a Suspension Event but without
prejudice to the further operation of this Clause 26.9.

‘The Trust may give notice to Summit notifying Summit that 1t no longer wishes to pay
the Excess, in which case the Uninsurable Risk will becorne an event of Force Majeure
from the date of expiry of the insurance policy.

H the Trust exercigses is option under Clause 26.9.4 and the Trust shall not have paid
the Excess prior to the date 5 Business Days prior to the date of expiry of any insurance
it respect of the Urunsurable Risks then the Uninsurable Risks will become an event of
Force Majeure until the date falling 5 Business Days after the date of payment of the
Excess.

Pending agreement or determination of Uninsurable Risks under Clause 26.9.3, any
Insured Risks the subject of notice from Summit under Clause 26.9.1 and 26.9.2 shall
be treated as events of Force Majeure on expiry of the insurance in respect of such
Insured Risks but without prejudice to the application of Clauses 26.9.4, 26.9.5, and/or
26.9.6 on such agreement or determination being reached.

Contamination

As between the parties, each party shall be responsible for Contamination as foliows:-
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the Trust shal] be responsible for appropriate treatment or removal of and costs relating
to Contamination arising due to an act, default or omission of the Trust or any person
for whom the Trust 1s responsible in terms of Clause 8.2;

Suramit shall {subject to the Chanpe Provisions where applicabie} be responsible for
appropuate treatment or removal of and costs relating to:-

{a) Comtamination arising due to an act, default or omission of Summit or any person
for whom Summit is responsible in terms of Clause 9.2,

(b Contamination already existing at the Execution Date on the Site and known to
Sumrnit at that date or discovered by the carrying out of the Works and which
requires approprate treatment or removal to enable the Works to reach the
Contractual Practical Completion Date; and

{c) Contamination already existing at the Executicn Date on the Site and known to
Summit at that date or discovered by carrying out the Works and which requires
appropriate treatment or removal after the Centractual Practical Completion Date
as a result of a Legislative Change, it being recognised that the cost thereof
constitutes Capital Expenditurg for the purposes of the Change Provisions:

in tespect of any Contamination (whensoever and howsoever arising) other than such
as is descnibed 1n Clauses 26.10.1 or 26.10.2 then:

{a) 1fsuch Contamination and the consequences {including appropriate treatment or
removal thereof and any business interruption caused thereby) are fully covered
by the Insurances, Summit shall be responsible for appropriate treatment or
removal and the costs thereof; and

(b} if such Contamination, and the consequences thereof (including the appropriate
treatment or removal thereof and any business interruption caused thereby) are
not fully covered by the Insurances, it shall be deemed te be and treated as an
event of Force Majeure unless the Trust, at its option, wmnstructs a Trust Change
requiring appropriate treatment and removal of the Contamination and providing
compensation for any loss of income arising through deduction in the Uritary
Payment caused by such Contamination pursuapt to the Change Provisions (and
in which event the Trust shall be entitled to take any action it requires against the
third party responsible for the Contamination {if any) and Summit shall give the
Trust all assistance reasonably requested by the Trust (at the cost of the Trust) in
such respect);

where "Contamination" means contamination of the 5Site and/er the Hospital or part
thereof with a hazardous, dangerous, toxic, poisonous, radic-active, explosive,
mfectious or pelluting substance {whether a solid, liguid, gas or micro-organism) which
is likely to cause death, serious injury or illness or clinical toxicity or physical damage
or harm to the Environment or t¢ give rise to any common law or statutory nuisance.
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“Environment” means any and all living organisms (including man), ecosystams,
property and the media of air (including air in buildings, natural or man-made
structures, below or above ground), water (as defined in Section 30A of the Control of
Polluticn Act 1974 and within drains and sewers) and land (including under any water
as described above and whether above or below surface);

"appropriate treatment or removal" means such treatment or removal which is
reasonably necessary 10 ensure that:

{iY  the Site will be suitable for use as a hospital; and

{iiy the Contamination will not be likely to give rise to liability under Applicable
Laws in force for the time being.

Indemnities and Remedies
Indemmnities by Swmmit to the Trast

Sumurnit shall indemnify the Trust on demand and hold it harmless against all damapes,
losses, liabilities, claims and expenses (including reasonable legal and other
professional expenses) incurred by the Trust:-

as a direct result of any ¢laim for or in respect of the death or personal injury of any
person employed or engaged by the Trust, any patients of or visitors to the Hospital or
any other person in each case if and to the extent that it is caused by Summit or any
person for whom Summil is responsible in terms of Clause 9.2,

it repairing or reinstating or replacing any assets (excluding (i) the Works and the
Hospita! (but including Trust Groups 2 and 3 Equipment and Trust Related Materials)
and (it} damage 1o the Existing Sites which could have been covered by insurance if the
Trust had insiructed Summit to effect such insurance under Clause 17.3) owned by or
in the possession of the Trust or any person for whom the Trust is responsible in terms
of Clause 8.2 which have been lost or damaged if and to the extent that such loss or

damage has been caused by Summit or any person for whom it 1s responsible in terms
of Clause 9.2,

as a direct result of any Prosecution against the Trust ansing from a breach of any
Applicable Law for which Summit 13 responsible in terms of the DBFO Contracts
brought against the Trust as a result of the breach or non-performance of any
obligations of Summit under this Agreement or any other DBFQ Contract;

in respect of any increase in insurance premiums or policy excesses as a result of any
claims made on account of any matter for which Summit is responsible in terms of this
Clause 27.1; and

as set out in.
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(a) Clauses 16.10.4 (Employes Indemnities), 16.14.4 (Transfer of Employees to the
Trmst or a Trust Service Provider), 20.6 (Intellectual Property), 23.1.4(e)
(Consequences of Early Termination);

{b} Clauses @ {Disposal of Waste), 23.1, 25.2 and 26.4 of the Equipment Agreement;

provided always that-

(i) the Trust shall, to the extent that any such matter anises where Summit is liable
to indemnify the Trust in terms of Clavses 27.1.1, 27.1.2 or 27.1.3, claim under
the relevant insurance policy (or policies) (if any) effected and maintained by the
Trust and use al] reasonable endeavours to pursue such claims and, to the extent
such recovery is made, Summit’s lability under this Clause 27.1 shall be reduced
accordingly er, to the extent Surnmit has already so indemmnified the Trust, the
Trust shall reimburse such amounts to Summt not to exceed the amount paid by
Summit provided that Summit shall be obliged to indemnify the Trust for all
reasenable costs incurred in connection with making such claimn, but without
prejudice 1o the Trust's rights under this Clause 27.1 to the extent that ng recovery

15 made under any such insurance (including to the extent of any policy excesseas);
and

{1y Summit will not be obliged to pay more than once for the same loss or damage.

Indemunities by the Trust to Sunumnit

The Trust shall indemnify Summit andfor, at the direction of Summit, its Approved
Service Providers, the Contractor or iis sub-contractors or Permitted Sub-Contractors
on demand and hold it and them harmless against all damages, losses, liabilities, claims
and expenses (including reasonable legal and other professional expenses), incurred by
Surnmit cr, as the case may be, its Approved Service Providers, Permitted Sub-
{Contractors or the Contractor or its sub-contractors:-

as a direct result of any claim for or in respect of the death or personal injury of any
person emploved or engaged by Summit, its Approved Service Providers, Permitted
Sub-Contractors, the Contractor ot its sub-contractors, any patients of or visitors 1o the
Hospital or any other person if and to the extent that it is caused by the Trust or any
person for whom the Trust is responsible in terms of Clause 8.2;

in repairing or reinstating or replacing any assets {including the Equipment and, so far
as applicable, the Hospital) which are the responsibility of, owned by or in the
possession of Summit or its Approved Service Providers (or, 1a relation to the Approved
Service Provider providing the Equipment Services, its sub-contraciors) or Permitted
Sub-Contractors or the Contractor or its sub-contractors or any person for whom
Summit is responsible in terms of Clause 9.2 which have been lost or damaged
{including damage caused in the exercise by the Trust of its rights under Provision 16.2
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of the General Provisions) if and 1o the extent that such loss or damage has been cansed
by the Trust or any person for whom it is responsible in terms of Clause 8.2;

as a direct result of any Prosecution against Summit or any Approved Service Provider,
the Contractor or its sub-contractors or Permitted Sub-Contractors or sub-contractors
of the Approved Service Provider providing Equipment Services arising from a breach
of any Applicable Law brought agzinst such persons as a result of the breach or non-

performance of the Trust's obligations under this Agreement or any other DBFO
Contract,

in respect of any increase in insurance premiums or policy excesses 25 a result of claims
made on account of any matter for which the Trust is responsible in terms of this
Clause 27.2;

as a direct result of the death and/or personal injury and/or iliness and/or pain and
suffering suffered or alleged to have been suifered by any person or any other claim by
any person as & result of the provision or failure to provide to that person any medical
or clinical treatment at the Hospital or the Existing Sites or its environs or otherwise
connected with services provided or intended to be provided by the Trust;

as a resuit of the breach or non-ohservance by the Trust, or any persons for whom it is
responsible in terms of Clause 8.2, of any of its obligations under the DBFO Contracts;

as a direct result of Summit entering into and/or being a party to the Utilities Contracts
save as provided in paragraph 2.1, 3.2 and 6.1 of Part 2 of the Schedule to the Services
Agreement and save to the extent that any such liabilities arise as a result of the failure
by Summit to pay sums properly due under the Unlities Contracts (save in
circumstances where the Trust has failed to pay Summit the equivalent amount): and

as set oul in:

{a} Clauses 1693 {Accrued Emoluments and Holiday Pay), 16.10.1, 16.10.2,
16.10.3 and 16.10.5 (Employee Indemnities), 16.11.2 (Market Testing} and 20.7
{Intellectuai Property) of this Agreement; and

(b}  Prowvision 19.4 (Remedy by the Trust) and paragraph 6.3 of Part A of the Schedule
to the General Provisions (Unavailabiiity);

provided always that: -

(2} inthe event that any loss or damage is incurred by any Approved Service Provider
or Permitted Sub-Contractor or the Contractor or its sub-contractors which is
recoverable under any indemmity in or referred to in this Clause 27.2, or any other
indermyuty by the Trust 1n favour of Summit in the DBFO Contracts then Summit
shall either be entitled to recover that loss or damage from the Trust hereunder on
behalf of and as agent for that Approved Service Provider or Permitted Sub-
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Contractor or the Contractor ot its sub-contractors or shall direct the Trust to, in
which case the Trust shall, indemnify the relevant subcontractor directly in
respect of that loss or damage but so that in any event the Trust will not be
obliged to pay more than once for the same Joss or damage;

{bY Summit shall, to the extent that any such matter arises where the Trust is liable
to indemnify Summit ar any other party in terms of Clauses 27.2.1, 27.22 or
27.2.3, claim or shall use all reasonable endeavours to procure that such other
party shall claim under the relevant insurance policy {or policies) effected and
maintzined by Surmnmit in accordance with the requirements of Part 5A of the
Schedule and use all reasonable endeavours to pursue such claims and, to the
extent such recovery is made by Summit, the Trust’s liability under this Clause
27.2 shall be reduced accordingly or, to the extent the Trust has already
indemnified Surmumit or such person, Surnmit shall reimburse such amounts to the
Trust not to exceed the amount pad by the Trust provided that the Trust shall be
obliged to indemnify Summit, or at the direction of Summit such cther person,
for all reasonable ¢osts incurred in connection with making such claims but
without prejudice to Summit's rights under this Clause 27.2 to the extent that no
recovery 1S made under such insurance (including to the extent of any policy
excesses); and

{c} the liainlity of the Trust to Surnmit and its sub-contractors under Clause 27.2.6
shall be limited to the additional costs reasonably and properly incumed by
Summit, any Approved Service Provider or Permitied Sub-Contractor, the

Contractor or its sub-contractors in the performance of Surnmit’s obligations
under the DBFO Contracts.

Claims

if any claim is made or action brought against either party in the case of Summit,
including its subcontractors, {the "lndemnified") by any third party arising ou of the
matters indemnified under this Clause 27 or any other indemnity in any of the DBFO
Contracts, the other party (the "Indemnifier"} shall be promptly notified thereof and
{save in the case of medical negligence claims which will be conducted solely by the
Trust) may at 1ts own expense conduct all negotiations for the settlernent thereof and
any litigation or other proceedings that may arise therefrom. The Indemmified shall net,
uitless and until the Indemnifier has failed within a reasonable period in the
circumnstances to take over the conduct of the nepotiations, lihigation or other
proceedings, make any settlement of or admission in respect of such claim or action.
The Indemnifier shall be responsible for all costs associated with the conduct of such
negotiations, litigation or other proceedings and shall further indemnify the Indemnified
from and against all costs, liabilities and expenses which may be suffered or incurred
by the Indemnified in respect thereof. The Indemnifier shall keep the Indemnified fully
informed of the conduct of ail negotiations, litigation or other proceedings and the
Indemnified shall provide all reasonable assistance, at the cost of the Indemmifier {but
excluding the costs of reasonable manapement time), to the Indemnifier for the purpose
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of contesting such claim or action and in connection with such negotiations, litigation
or other proceedings. The Trust agrees that Summit may further pass the conduct of any
such claims or actions to its Approved Service Providers, Permitted Sub-Contractors or
the Contractor in which case, subject as aforesaid, the Trust shall provide all reasonable
assistance to such Approved Service Providers, Permitted Sub-Coniraciors or the
Contractor in accordance with this Clause.

Any claim under any of the indermmities ser out or referred to wn ths Clawse 27 or
elsewhere in the DBFO Contracts may be referred to the Dispute Resolution Procedure
notwithstanding the on demand nature of the obligation.

Each party shall take all reasonable steps to mutigate any loss it may suffer as a result
of the performance or failure ¢f performance by the other party of any DBFO Contract
or any other act or omission of the other party or its sub-contractors.

Remedies available 1o the Triust

Without prejudice to the provisions of Clauses 22 (other than Clause 22.4} (Events
entitling early termination of the DBFO Contracts), 23.1 {Consequences of Early
Termination) 24 {Compensation) and 26.7 and 26.8 (Force Majeure/Suspension Events)
of this Agreement, Provision 17 {Termination) of the General Provisions, Clause 14
{Termunation} of the Services Apreement and Clause 25 (Termination and
Consequences) of the Equipment Agreement, the scle and exclusive financial remedies
of the Trust in respect of any perfornance, non-performance, act, omission or breach
by or on behalf of Summit of any provision of the DBFQ Contracts and/or any duty
arising at common law or under statute in respect of any act or emission in connection
with the Project of Summit the Contractor or its sub-contractors, Approved Service
Providers or Permitted Sub-Contractors shall be as follows:-

{a) the Trust's sole financial remedies are:-

(1) under the terms of paragraph & of Part A of the Schedule to the General
Provisions (Deductions for Non-Availability),

{(1i} under the terms of paragraph 7 of Part A of the Schedule to the General
Provisions (Performance Measurement System);

{1i1) under the terms of paragraph 9 of Part A of the Schedule to the General
Provisions (No Substantive Service);

{iv) under the terms of paragraph & of Part A of the Schedule to the General
Frovisions {Equipment Services PMB5);

{v) under the terms of paragraph 5 of the Commissioning Procedure;
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{vi) as specified in Clause & {Installation of Equipment for Services
Commencement Date and Remedies) of the Equipment Agreement,

{vil) as specified in paragraph 4 of Part 5A of the Schedule (Trust's right to
insure);

{vili} as specified in Provision 16.2 (Remedy by the Trust) of the Generl
Provisions;

(ix} as specified in Clauses 23 (Remedy by the Trust), 24 (Termination of
contract with Approved Service Provider and consequences) and 25
(Termination of Eguipment Agreement and consequences) of the
Equipment Agreement;

{x) asspecified in Provision 12.7.1 of the General Provigions;

(xi) as specified in paragraph 2.4 of Part 1 of the Schedule to the Services
Apreement (Groups | to 4 Equipment);

{x11} as specified in paragraph 3.2 of Part 2 of the Schedule to the Services
Agreement (Utilities),

(=111} as specified in paragraphs 1.5 and 5.1 of Part 5 of the Schedule to the
Development Agreement; and

{xiv} as specifled in paragraphs 2.1 {(n} (vii) of Sectien 2 and paragraph 1.13 of
Section 3 of Part 2 of the Schedule,

the Trust shall be entitied to claim damages available at law for any direct iosses
{but excluding loss of profit or business, indirect or consequential losses) suffered
by it as a result of breach by Summit of any of the foliowing provisions only

{subject always to the abligation to mitigate its losses as provided in Clause 27.4
and 16.1.4):-

(i)  Clause 16 (Employees) {excluding such damages as are recoverabie by the
Trust under its indemnities in that Clause 16) and failure to obtain Trust
approval in terms of Clauses 17.2.] and 17.5.2; and

{ii} Clause 17 (Transition Arrangements} (provided that Summnit's aggregate
liability shall not exceed the aggregate management fee paid to Summit
under Clause 17.3.1{bY)

except to the extemt deducted from any payment pursuant to Section 1 of Part 10
of the Schedule, Summit shall be liable to the Trust, and so free and relieve the
Trust, from and against all costs and losses properly, necessanly and reasonably
incurred by the Trust under the Delay Cost Heads as a consequence of
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Contractual Fractical Completion not having occurred by the Mandatory Darte
(references in this Clause 27.5.1(c) to the Mandatory Date being construed as
references to the Mandatory Date as extended in accordance with Clause 4.3 of
the Development Agreement} in respect of the period from the Mandatory Date
until Contractual Practical Completion or if earlier the Termination Date or the
third anniversary of the Mandatory Date {the "' Delay Costs"), limited as follows:-

()  the maximum aggregate liability of Summit te the Trust shall be £240,000
per annum;

{il} in respect of the first period of one meonth (or part thereof} from the
Mandatory Date in which Contractual Practical Completion has not
occurred the maximum aggregate liability of Summit to the Trust shall be
£100,000, and for the remaining 11 months or parts thereof (until the first
anniversary of the Mandatory Date) in which Contractual Practical
Completion has not occurred, the maximum aggregate liability of Summut
te the Trust shall be £12,727 per month; and

{(it) thereafter, the maximum aggregate liability of Summit to the Trust shall be
£20,000 for each month (or pari thereof) in which Contractual Practical
Completion has not oceurred,

and for the purpose of this Clause 27.5.1(c) a period of one month means a period
from the Mandatory Date until the day preceding the same date in the following
calendar month and each subsequent period ending the day preceding the same
date in subsequent calendar months. The Trust shall use reasonable endeavours
to mitigate all such costs and losses incurred by it; and

{d) the Trust shall, without prejudice to the foregoing, be entitled to the specific
indemnities granted in its favour by Summit as specified in Clause 27.1 of this
Agreement;

and any other financiai remedies of the Trust including, but not Hmited to, any damages
claim available at law whether in respect of direct, indirect or consequential loss or
damage or otherwise are hereby expressly excluded whether such financial remedies
apse during the continuance of or on termination, for any reason, of this Agreemnent or
any other DBFO Contract. The pariies acknowledge that careful and detailed
censideration has been given to the remedies available 1o the parties under the DBFO
Contracts in crder to balance the rights, interests and expectations of the parties and to
refiect a reasonable pre-estimate of the Trust's lesses in relation to liguidaie damages
and deductions which can be made from the Unitary Payment and that the provisions
of this Clauge are reasonable in the circumstances.

Without prejudice to Clause 24, the Trust shall not be liable to Svmmit for any
consequential loss suffered by Summit or its Approved Service Providers, Permitied
Sub-Contractors or any persen for whom Summit is responsible in terms of Clause 9.2
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and aristng out of any breach by the Trust of the provisions of the DBFO Contracts.
Provided that, without [imuation, the Trust acknowledges that costs and liabilities
incwred in terms of any of the following contracts are direct losses for this purpose:

{a) the contracts between Summit and its Approved Service Providers;
{b) the Building Contract;
{c} the Finance Facilities Agreements;

(d) the Equity Agreement and any amendments thereto which do not materially alter
the cornmercial bargain in terms of the Equity Agreement; and

(e} any other contrac! or instruinent entered into on reasonable commercial terms by
Summit, the Subsidiary or the Helding Company, the Contracter or Approved
Service Providers the terms of which are proper, necessary and reasonable for the
purposes of the Project.

For the avoidance of doubt, the fact that Summit is entitled to a specific indemnity from
the Trust in respect of any matter shall not, subject to Clause 27.5.2, prejudice Summut’s
rights to claim common law damages from the Trust in respect of that matter provided
that the Trust shall not be obliged to pay more than once for the same loss or damage.

PART 12 MISCELLANEGUS

28

28.1

28.2

9

28.1

Dispute Resolution Procedure

The parties shall use their reasonable efforts to negotiate in geod faith and settle
amicably any Dispute during the Term.

Notwithstanding Clause 28.1 ar any aother provision of the BBFO Contracts any Dispute
may be referred at any time by either party to the Dispute Resolution Procedure.

Motices

Unless otherwise specified in the DBFQ Contracts any notice or other conmunication
to be given by one party to another under, or in connection with the matiers
contemplated by this Agreement or any other DBFO Contract shall be commumicated
as follows:-

{a) iftothe Trust, to:-

Law Hosprial Nauonal Health Service Trust
Law Hospital

Carluke

Lanarkshire



{b)

{c]

{d)

Fax MNo: 01698 364133
Attention: Chief Executive
if to Summit, to:-

Summit Healthcare (Law) Limited
The British Linen Bank Limated
PO Box 49

4 delville Streat

EDINBURGH

EH3Y TNZ

Fax Nov 0131 243 8391

Attention: Dr William Movyes, Director,

cc  Mike Collard, McAlpine Healthcars Lid, Eaton Court, Maylands
Avenue, Hemel Hermapstead, Herts HP2 7TR
Fax No: Q1442 230024

ce  Edison Capital Ewrope Limited, Martin House, 5 Martin Lane,
London EC4R ODP
FaxNo: 0171 650 5040

Attention: Alan Jessop

if to NHSME, to:-

The Scottish Office
Depanment of Health

NH%S Management Executive
St Andrew's House
Edinburgh

ERI1 3DG

Fax No: 0131 244 2083

Attention: Dvrector of Finance

if to the Secretary of State, to:-

The Secretary of State for Scotland
St Andrew's House
Edinburgh
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EHI 2DG
FaxNo: 0131 244 2083

or, in either case, 10 such other addresses andfor facsimile number in the United
Kingdom and/or marked for such other attention as may from time to time be specified
by the relevant party to the other, by notice given in accordance with this Clause 29, for
the purposes of this Clause 29.]1 and provided that, in the case of notices to Summit, the
notice shall be valid if properly served on Sunumit and failure to copy the notice to the
persons stated above (in paragraph (b)) will not invalidate the notice or lead to any
default by or claim against the Trust.

Any notice or other communication to be given by one party to another under, or in
connection with the matters contemplated by this Agreement or any other DBFO
Contract shall, unless otherwise specified, be in writing and shall be given by letter
delivered by hand or sent by first class pre-paid post or recorded delivery or registered
post or by facsimile transmission and shall be deemed to have been received:-

(a) in the case of delivery by hand prior t¢ 4.30pm on a Business Day, when
delivered and in any other case on the Business Day following the daie of
delivery; or

{b) inthe case of first ciass pre-paid post or recorded delivery or registered post, on
the second Business Day following the day of posting; or

{c) in the case of facsimile where the transmission occurs prior to 4.30pm on a
Business Day, on acknowledgement by the addressee’s facsimile receiving
equipment and in any other case on the Business Day following the day of
acknowledgement by the addressee's facsimile recejving equipment;

provided that an Unavailability Notice, a First Required Notice, and a No Substantive
Service MNotice may (in addition to the above provisions) be delivered by hand to the

Help Desk at the Site and such notices shall be deemed to have been received when
delivered.

Law and jurisdiction

The DBFO Contracts shall be governed by and construed in accordance with the law
of Scotland and the parties imevocably submit to the non-exclusive jurisdiction of the
Court of Session, Scotland and waive any plea of forum non conveniens. The
submission in this Clause 320 shall not preclude proceedings in any other court of
competent jurisdiction, subject always as provided in Part 2 of the Schedule.
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Restrictive Trade Practices Act

Any provision of the DBFO Contracts or any agreement or arcangement of which they
form part which is subject to registration under the Restrictive Trade Practices Act 1976
shall not take effect unul the day afier particulars have been furnished to the Director
General of Fair Trading pursuant to Section 24 of that Act.

Corrupt Gifts,

Summit shall not offer or give or agree to give to any person in the employ of the Trust
any gift or consideration of any kind as inducement or reward for doing or for having
done or forbome to do any act or showing favour or forbearing to show disfavour to any
person in relation to this Agreement or the other DBFO Contracts.

Summit represents to the Trust that:

{a} Sumnmit has not cffered or given or agreed 1o give any gift or consideration of any
kind as an inducement or reward for deing or having done or forborne to do any
act in relation to the obtaining or execution of this Agreement or the other DBFO
Contracts; and

{(b) in connection with the obtaining or execution of this Agreement or the other
DBFO Contracts no commission has been paid or agreed to be paid by Summit
or to 115 knowledge on its behalf.

The Trust represents to Summit that:-

{a} the Trust has not offered or given or agreed to give any person employed by or
on behalf of Summit any gift or consideration of any kind as ap inducement or
reward for doing or for having done or forborme to do any act or showing favour
or forbeanng to show disfavour to any person in relation to this Agreement or the
other DBFO Contracts; and

{b) as ai the Execution Date and so far as the Trust is aware having made all
reasonable enquinies of members of its Board and the senior management
personnel who have been involved in negotiations refating to the Project, the
Trust has not solicited or accepted any gifts or consideration of any kind as an
inducement or reward for doing or for having done or forbome to do any act or
showing favour or forbearing to show disfavour to any person in relation to this
Agreement or the other DBFQ Contracts.

Nothing contained in Clauses 32.]1 to 32.3 shall prevent an employer from paying any
proper commission or bonus to its employees within their agreed terms of employment.

Subject as provided in Clauses 32.6 any material breach of Clause 32.1 or 32.2 or by
Summit or the commission of any offence by Summit or any of its directors er
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employees under the Prevention of Cormuption Acts 1889 to 1916 in relation to this
Agreement or the other DBFO Contracts shall entitle the Trust to act as follows:

(a)

(b}

(c)

{d)

{e}

if:

(1Y & conviction on indictment against Summit under the Prevention of
Corruption Acts 1389 to 1916 arising from the act of any director or the
chief executive (at the direction of or with the knowledge of another
director or in the case of an act by the chief executive, a director) of Summit
or from the acts of an agent of Summit instructed by any such twe persens
to commit such acts, has been obtained and such conviction is not the
subject of appeal; and

{ii} the Secretary of State has afier due and proper consideration of the
circumstances formally asked the Trust in writing to exercise its rights
under this Clause 32.5(a);

if (and only if) the act, omission or default which occasioned or initiated such
breach or offence occurred after Financial Close then the Trust shall be entitled
to terminate this Agreement and the other DBFO Contracts in which case Clause
24.5 shall apply);

without prejudice to its other rights under this Clause 32 if a conviction on
indictment against any director or the chief executive of Summit vnder the
prevention of Couption Acts 1889 to 1916 has been obtained and such
conviction is not the subject of appeal, then the Trust shall be entitled to require
Summit to dismiss such employee or director;

without prejudice to its other rights under this Clause 32 if a conviction or
indictment against any employee of Summit under the Prevention of Corruption
Acts 1889 to 1916 has been cbtained and such conviction is not the subject of
appeal then the Trust shall be entitted to require Summit to dismiss such
employee;

without prejudice 1o the other rights under this Clause 32 the Trust shall be
entitled to require Summit to dismiss any director or the chief executive or any
empioyee who reports directly to the chief executive ar a director of Summit who
was aware of any act of comuption which gave rise to any conviction not the
subject of an appeal referred to in this Clause 32.5 and who did not use his best
endeavours to siop such act of corruption; and

without prejudice to its other rights under this Clause 32 the Trust shail be entitled
to reguire Sumnmit 1o take such actions (inciuding, if applicable, dismissal} as
accords with its then current applicable disciplinary proceduze against any
emplovee of Swummit who has been responsible for any act on the part of Summit
whith constitutes a breach of Clause 32.1 or 32.2.



32.6

32.9.1

3292

33

KEN|

3311

33.1.2

33.1.3
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In exercising its nghts or remedies under this Clause 32 the Trust shali:

(a} actin areasonable and proportionate manner having regard to such matters as the
gravity af, and the identity of the person performing the acts prohibited under this
Clause 32 and any actions of Summit pursuant to Sub-Clause 32.5; and

(b} giveall due consideration, where appropriate, to action other than termination of
this Agreement and the other DBFO Contract under Clause 32.5 {a) including (but
not limited 10) requiring Summit to take the action set out in Clause 32.5(b).

Any Dispute relating to this Clause 32 may be referred by either party to the Dispute
Resolution Procedure.

Summit shall put in place procedures requiring each of its directors and employees to
certify on an annuval basis that he or she has not offered to give or agreed to give to any
person in the employ of the Trust any gift or consideration of any kind or an inducement
or reward for doing or for having done or forborme to do any act or showing favour or
forbearing 1o show disfavour to any person in relation to this Agreement or the other
DBFO Contracts.

Summit shall permit the Trust to have access to procedures put in place by Summit
pursuant to Clause 32.9.1 above following any conviction of a director or employee of
an offence under the Prevention of Corruption Acts 1889 to 1916 in order that the Trust
may review the same and Summit will increase the monitoripng of the acts of the
directors and employees.

General

Summit's rights and cbligations under this Agreement and the other DBFO Contracts
may not be assigned, transferred, sub-contracted or otherwise disposed of in whele or
in part without the Trust's prior written consent except:

to the extent expressly permitted 1n this Agreement or any other DBFO Contract;

by way of a fixed and/or floating charpe or charges given to any Financier, as secunty
for any Finapcial Indebtedness under the Finance Facilities Apreements (but not
otherwise); and

pursuant to the Financier Direct Agreement and/or Financier Sub-Contract Direct
Apreements.

The Tmst's rights and obligations under this Agreement and the other DBFO Contracts
may not be assigned, ransferred, sub-gontracted or otherwise disposed of {other than
as permitted in the Sub-Lease} in whole or in part without Summil's prior written
consent, winch consent shzll not be unreasonabiy withheld or delayed where the Trust
proposes to assign or transfer all the Project Documents to which the Trust is a party to
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the effect that the proposed assignee or transferee shall upon such assignation or transfer

become a party to and be legaily bound to perform all the obligations of the Trust under
such Project Documents:

(a)

{b)

1o the Secretary of State or to another National Health Service trust, a Health
Authority, or a Special Health Board or the Common Services Agency for the
Scottish Health Service all in accordance with the Naticnal Health Service
{Residual Liabilities) Act 1996 if Summit and the Financiers are satisfied (acting
reasonably) that:-

(i) the proposed assignee or transferee has the lepal capacity, power and
authorisation to becorne and will upon such assignation or transfer become
a party to and be legally bound to perform all the obligations of the Trust
under the Project Documents to which the Trust is party;

(i} the proposed assignee or transferee has the financial standing (which
financial standing shall take into account any evidence provided by the
Secretary of State) and resources to perform the obligations of the Trust
under the Project Documents to which the Trust is party, including the
payment of any sums due to Summit thereunder for the remainder of the
Term (including sums due following early termination thereof); and

(1i) the Secretary of State has issued 2 letter in the form of Part 12 of the
Schedule in respect of the proposed assignee or transferee with any
necessary amendments which do not change the Secretary of State's
Policies as agreed with Summit {acting reasonably) unless the transferse is
the Secretary of State; or

10 the Secretary of State or any other entity forming part of the NHS (but
excluding for the aveidance of doubt any privatised entity) but only if Summit
and the Financiers are satisfied (in their absolute discretion) (i} that the proposed
assignee or transferee has the legal capacity, power and anthornisauon to become
and will upon sucth assignation or transfer become a party to, and be legaily bound
to perform all the gbligations of the Trust under, the Project Documents to which
the Trust is party; and (ii) as to the financial standing and resources of the
proposed assignee or transferee.

No amendment to this Agreement or any other DBFO Conitract shall bave effect unless
agreed in writing signed by the Chief Executive or Chairman of the Trust or other
official or Director of the Trust authonsed for that purpose and a director of Summit and
in self proving terms. Both Summit and the Trust acknowledge that they do not enter
into this Agreement or any other DBFQ Contract in reliance on any representation,
warranty or other undertaking by the other not expressly set out or referred to in this
Apgreement or any cther DBFO Contract.
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33.9

33.10

33.12
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No delay by or emission of either party in exercising any right, power, privilege or
remedy under this Agreement or any other DBFO Contract shall operate to impair that
right, power, privilege or remedy or be construed as a waiver. Any single or partial
exercise of any such right, power, privilege or remedy shall not preclude any other or
further exercise or the exercise of any other right, power, privilepe or remedy.

Neothing in any DBFO Contract shall be construed a5 establishing or implying a
partnership or joint venture.

If any provision in this Agreement or any other DBFCG Contract shall be or become
illegal, invalid or unenforceable, the effectiveness of the remaining provisions of the
DBFO Contracts shall not be prejudiced or impaired.

Each party shall at the request of the other execute any additional documenis and do any
other acts or things which may reasonably be required to give effect to this Apreement
or any other DBFQ Contract.

Each party shall be responsible for paying its own costs and expenses in relation to the
preparation, execution and implementation of this Agreement and the other DBFO
Contracts, except where expressly provided to the contrary and except for any award
of costs or expenses by 2 competent court or under the Dispute Resolution Frocedure.

Subyject to Clauses 33.) and 33.2, this Agreement and the other DBFO Contracts shall
enure for the benefit of and be binding on the respective pemmitted successors and
permitted assignees of each party, who shall procure that each such transferee executes
a deed with the other party by which the transferee agrees to be bound by this
Agreement and the other DBFO Contracts.

Mo anpouncement shall be made by either party in connection with the Project or the
DBFO Contracts without the prior written consent of the other, not to be unveasonably
withheld or delayed, save as required by law or the requirements of any recognised
stock exchange on which the Bonds are traded at any time.

This Agreement and the cther DBFC Contracts and the Project Documents to which the
Trust is a party constitute the entire agreement between the parties in respect of the
Project and supersede all prior proposals, representations, agreements and negetiations
{whether wninen, oral or implied) relating thereto between the parties or their respective
professional advisers.

Any sum payable under the DBFO Contracts not paid by the due date (or, where
payable on demand, on that demand being made) shall, (save as specified in Clauses
24.6 and 24.7.2 and unless otherwise stated), bear interest at the Interest Rate calculated
on a daily basis with quarterly rests from the due date until the date of actual payment,
afier as well as before judgement or decree; Provided that in any case where it is
determined that the Trust is entitled to any sum which it would have been entitled to
deduct from an instalment of the Unitary Payment had the same not been disputed,
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interest will be payable on such sum at the Bond Rate calculated on a daily basis with
quarterly rests from the date of such instalment until the due date for payment following
upon such determination.

33.13.1 Subject to Clause 33.13.3 all reference to amounts in this Agreemnent and/or the DBFO
Contracts are references 10 those amaunts exclusive of any VAT which is or may be
property chargeable in relation to any supply for which they form the consideration.

33.13.2 (a)

(b)

13133 (a)

(b}

Each party shall pay to the other party an amount equal to any VAT properly
chargeable in respect of any supply made to it under this Agreement and/or the
DBFO Contracts against delivery of a vahid VAT invoce in respect of that supply
which, in all material respects, complies with the requirements of Part i1} of the
Vaiue Added Tax Regulations 1955,

if the amount of the Unitary Payment is adjusted pursuant to Part A of the
Schedule 1o the General Provisions {or under any other provision of the DBFO
Contracts) or if a sum of money shall become due for payment by or to the Trust,
any monies payable shall have added to them a sum equal to any appropriate
adjustment in respect of the VAT chargeable by reference to the final value of the
supply of any goods andfor services under this Agreement.

Where any cost, fee, expense or disbursemnent 15 10 be indemnified or reimbursed
o any party of to be taken into account in any computatien, in each case, under
this Agreement andfor the DBFO Contracts, the amount to be indemnified,
reirnbursed or deducted shall be taken to be the amount of that cost, fee, expense
or disbursement net of any VAT chargeable thereon to the extent such VAT is
recoverable as input tax by the recipient of any supply to which the cost, fee,
expense or disbursement relates.

Where (1) any cost, fee, expense or disbursement referred to in Clause 33.13.3(a)
above includes ap amount m respect of VAT chargeable thereon and (1i) any party
{acting reasonably) certifies that it is unable to recover such VAT as input tax
from H M Customs & Excise {such certificate to be conclusive and binding, save
in the case of manifest error) the cost, fee, expense or disbursement shall, to the
extent so certified, be reimbursed, indemnified or taken into account in any
cemputation (2s the case may be) together with an amount equal 1o any VAT
chargeable thereon.



31

33.14  Both the Trust and Sumnmit shall, 1n carrying cut their respective obligations under the
DBFO Contracts, act at all times in good faith.

N WITNESS WHEREOQF these presents consisting of this and the precedmg 90 papes are,
together with the Schedule annexed hereto, executed as follows:-

Subscribed for and on behalf of
LAW HOSPITAL NATIONAL
HEALTH SERVICE TRUST

at GE

on the | day of June 1998

by lan Andrew Ross

Chief Executive

and James Gemmell Dunbar
Chairman

in the presence of ;

AddressGSE T3 T, SpaeT

=3 T T2 ar o,

Subscribed for and on behalf of

SUMMIT HEALTHCARE (LAW) LIMITED
at London

onthe |éviday of Jupe 1998

by #icildpe Do CeicdLdd.

Director, and B~1: . b . khel

wt

ljll'tr?’cmnf Secretary

............ cereenenene e Executive

alrman
L)

Director/S Ef E{Btar}'

}-C, (_L‘_,“_K_’V,_ 3 ‘L\.n-!-rx

—20[2«,1 CRsTIE
S 5%-;:1'““1‘;1..:\11»11‘*5
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This is the Schedule referred to in the
Project Agreement for the Design, Build,
Finance and Operate Project for the New
Law District General Hospital, Netherton
between Law Hospital National Health
Service Trust and Summit Healthcare
{Law) Limited.

The Schedule - Part 1

DBFO Contracts {Clause 3)

This Agreement

The Development Apreement
The General Provisions

The Services Agreement

The Head Lease

The Sub-Leasge

The Equipment Agreement

The Master Definitions Schedule



The Schedule - Part 2

Dispute Resoluiion (Clause 28)

SECTION I: NEGOTIATION BETWEEN THE PARTIES

If a Dispute arises under, out of or in connection with this Agreement or the other DBFO
Contracts, then, except where a Dispute is expressly stated in this Agreement or the other DBFOD
Contracts to be referable to an Expert, the parties may agree to refer the Dispute 10 an official
of Summit (nominated from time to time for that purpese by Sumumit, failing which, the Chief
Executive of Summit) and an official of the Trust (norninated from time to time for that purpose
by the Trust, failing which, the Chief Executive of the Trust), who shall meet and use their
reasonable endeavours to negotiate (in good faith) to resolve the Dispute, and whose unamimous
decision shall be binding on the parties

SECTION 2: DISPUTE RESOLUTION PROCEDURE

1

1.1

2.1

Referral to Expert for Adjudication

If either party does not agree to use the procedure referred to in Section 1 above, or if the
procedure referred to in Section 1 above does not resolve a Dispute anising under, out of
or in ¢onnection with this Agreement or the other DBFO Contracts within ten (10) days
of the date of referral, or if a Dispute is expressiy stated in this Agreement or the other
DBFO Contracts to be referable to an expert and/or Dispute Resolution Procedure, then
either party may refer such Dispute to an adjudicator agreed between the parties or
appointed in accordance with the procedure specified in paragraph 2 below (the
"Expert") for adjudication in accordance with the procedure specified in paragraph 2
below.

Adjudication procedure
Any Dispute arising under this Agreement or the other DBFO Contracts which is referred
to the Expent for adjudication shall be adjudicated in accordance with the ORSA

Adjudication Rules - 1998 Version 1.2 (the “Adjudication Rules™), provided always
that:-

{(a} all references to the Adjudicator in the Adjudication Rules shall be deemed and
treated as a reference to the Expert as defined in Section 2 paragraph 1.1 above.

{b) the following words shall be deieted from the Adiudication Rules:

{i} ""Contract" means the agreement which includes the agreement to
adjudicate in accordance with these Rules” in lines 2 to 4 of Rule 2
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(i)  "of £100" in line S of Rule 7(i);

{i1)  "an arbitrator appomted pursuant to the Contract and/or” in hines 3 and 4
of Rule 16;

{iv)  "or arbitration” in ling 3 of Rule 31;
) "or arbitration” in line & of Rule 31;
Rule 1(i) shall be deleted from the Adjudication Rules;
Rule 1{ii) shall be deleted from the Adjudication Rules;

the party giving written notice pursuant to Rule 3(i} shall, at the same time, also
give 2 copy of the notice to the Adjudicator;

netwithstanding Rules 14 and 33, no party shall, save in the case of bad faith on
the part of the Adjudicator make any application whatsogver to a competent court
in relation to the conduct of the Adjudication or the decision of the Adjudicator
unti! after the Contractual Practical Completion Date or the alleged Contractual
Practical Completion Date of the Works or termination or alleged termination of
this Agreement or the other DBFO Contracts, unless and until the pricr written
consent of both Summit and the Trust has been obtained;

notwithstanding Rules 14 and 33, no party shall make any application whatsoever
10 2 competent cowrt in relation to the eenduct of the Adjudication or the decision
of the Adjudicator after that date being the later of, ninety (90) days from the
decision of the Adjudicator or ninety (90) days from the Contractual Practical
Completion Date;

notwithstanding Rules 14 and 33, no party shall make any application whatsoever
10 a competent court In relation to the conduct of the Adjudication or the decision
of the Adjudicator unless it shall involve the pursuit of a claim or a counterclaim
of a monetary value in excess of £1 50,000 (Indexed from Financizl Close) or in
the case of claims or counterclaims of 2 lesser monetary value arising out of the
same facts and cireumstances an aggregate monetary value in excess of £300,000
{Indexed from Financial Close}, in each case ¢alculated on a net present value
basis using a discount rate of the Bond Rate;

Rule 19{x) and Rule 19{xiii) shall be deleted from the Adjudication Rules;
Rule 21{v) shall be deleted from the Adjudication Rules;
Rule 24 shall be deleted from the Adjudication Rules;

Rule 28 shall be deleted from the Adjudication Rules;
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Rule 32 shall be deleted from the Adjudication Rules:

the following Rules shall be inserted in the Adjudication Rules;

(1}

(in)

(iii)

(iv)

(vi)

(vii)

fviii)

"1A. the following rules meet the requirements of adjudication procedure
as set put in section 108 of the Housing Grants, Construction and
Regeneration Act 1996; Part | of the Scheme for Construction Contracts
{Scotland) Repulations 1998 shall thus not apply"

"ZA. "Contract” means this Agreement and/or the other DBFO Contracts
and shall include the agreement to adjudicate in accordance with these
Rules "

"2B. "Chaimman of ORSA" means the President for the time being of
ORSA or such other officer as is authorised to deputise for him;”

"2C. "ORSA" means the Law Society of Scottand;”

"19A. The Adjudicator shall only reach his decision after holding an oral
hearing, and with or without having endeavoured to facilitate an
agreement between the parties”

“19B. Upon becoming aware that the dispute is the same or arises out of
substantially the same facts as 2 dispute which has previously been
referred 1o adjudication under the Contract, the Adiudicator shall
immediately resign.”

"21A. The Adjudicator may require any Party to pay or make contrtbution
10, the legal costs of another Party arising in the Adjudication, and/or the
lepal costs of any party to a dispute arising vnder, out of, or in connection
with any other contract between any Party and that third party which
relates to the Contract (the "Related Dispute™) where the adjudication of
the Related Dispute has been consolidated or joined wiath the
Adjudication of the dispute between the Parties (the "Consolidated
Adjudication"), 1o the extent that the legal costs of that third party arise
1n respect of the Related Dispute duning the period in which the Related
Dispute is consolidated or joined with the dispute between the Parties.”

"24A. Save as aforesaid, the Parties shall be jointly responsible for the
Adjudicator's fees and expenses including those of any specialist
consultant appeinted under 19{vi1i) (the "Costs of Adjudication™), the
Adjudicator shall have the discretion to make directions to reguire any
Party to pay or make contribution to the Costs of Adjudication and/or the
fees and expenses of any adjudicator and specialist consultant appointed
in relation to the Consolidated Adjudication. If no such directions are
made, the Panies shall bear the Costs of Adjudication 1n equal shares, and
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if any Party has paid more than such equal share, that Party shall be
entitled to contribution from other Parties accordingly

(ix)  "28A. Every decision of the Adjudicator shall be implemented without
detay. The parties shall be entitled 10 such reliefs and remedies as are set
out in the decision, and shall be entitled to summary enforcement thereof,
regardless of whether such decision is or is to be the subject of any
challenge or review. Mo party shall be entitled to raise any right of set-off
counterclaim or abatement in connechon with any enforcement
proceedings. The parties agree and bind themselves to each other 1o
docquetl every decision with their consent and to registration of the
Adjudicator's decision in the Books of Council and Session for
execution.”

() "30A. All information, data or documentation disciosed or delivered by
a Party to the Adjudicater in consequence of or in connection with his
appointment hereunder shall be treated as confidential by the Adjudicator
and each party 10 the Adjudication (save as otherwise agreed between the
parties) and shall be returned to the owner on completion of the
Adjudication proceedings.”

(x1}  32A. These Rules shall be governed by and construed n accordance with
the law of Scotland and the parties irrevocably submit to the non-
exclusive jurisdiction of the Courts of Session, Scotland and waive any
plea of forem non conveniens'.

SECTION 3: RELATED DISPUTES

1

1.1

1.2

Consolidation of Disputes

In the event of a Dispute anising under, out of or in connection with this Agreement or
the other DBFO Contracts which in the opimion of Summit relates 10 a dispute or
potential dispute ("Related Dispute”} arising under, out of, or in connection with any
other contract between Summit and a third party (al! such contracts being referred to as
the "Related Contracts") and where the Related Dispute has been referred to an
adjudicator for determination under an adjudication procedure (“the Related
Procedure") which meets the requirements set out in section 108 of the Housing Grants,
Construction and Regeneration Act 1996 and is in all matenal respects equivalent to the
adjudication procedure in this Part 2 of the Schedule, Summit may or may procwre that
the other party to the Related Dispute shal] as soon as practicable. and in any case within
fourteen (14) days of the referral of the Dispute to the Expert, give to the Expert
conducting the adiudication under this Agreement or the other DBFO Contracts and also
to the other parties to the Dispute and the Related Dispute the particulars set out in
paragraph 1.2 below.

The particulars referred 10 in paragraph 1.1 above are:



1.3

1.4

1.5

1.6

o7

{a) & copy of the Related Contract;

{&)  apreliminary statement from Summit andfor, as the case may be, the other party
to the Related Dispute setting cut:-

(i) the basis and grounds for consclidation of the Related Dispute and the
Dispute;

(11} the cases of the parties to the Related Dispute;
(iii}  any relief sought by the parties to the Related Dispute; and
(iv)  alist of any documents served in relation to the Related Dispute.

Any such particulars sent by Summit to the Expert and the other parties to the
Dispute shall be sent at the same time 1o the other party to the Related Dispute.

Orn receiving the particulars set out in paragraph 1.2 above prior to the Contractual
Practical Completion Date and within fourteen {14} days of the referral of the Dispute
to the Expert, the Expert shall, at the request of Summit, immediately order conselidation
of the Dispute and the Related Dispute and shall have the authority and the power
referred to in paragraph 1.1¢ below.

On receiving the particulars set ovt in paragraph !.2 above on or after the Contractual
Practical Completion Date and within fourteen (14) days of the referral of the Dispute
to the Expert, the Expent shall immediately request that the parties to the Dispute and the
other party to the Related Dispute attend a meeting with the Expert with a view 10
determining whether or not the Dispute and the Related Dispute should be consolidated.

Summit shall use i1s reasonable endeavours to procure that an authonsed representative
of the other party 10 the Related Dispute shall attend the meeting with the Expert referred
to in paragraph 1.4 above. Summit and the Trust each agree to send an authorised
representative or nominee to any meeting of this kind under this Agreement and any of
the other DBFO Contracts or under a Related Contract, which they may be requested to
antend. The parties hereby agree that the Trust shall be entitled to attend any meeting of

the kind referred to in paragraph 1.4 above, in reiation to a Related Contract as Summit's
nominee.,

At the meeting referred to in paragraph 1.4 above, the Trust's representative shall, as a
preliminary matter, either:

{a) confirm 1o the Expert that the Trust accepts the proposed consolidation of the
Related Dispute with the Dispute; or



1.7

1.8

1.9

1.10

1.12

9%

{b) inform the Expert that the Trust does not aceept the proposed consolidation of the
Related Dispute with the Dispute.

Where paragraph 1.6(a) above applies, the Expent shall immediately order consolidation
of the Dispute and the Related Dispute and shall have the authority and the power
referred to in paragraph 1.10 below

Where paragraph 1.6(b) above applies. the Expert shall issue within one (1) day of the
meeting referred to in paragraph 1.4 above his written decision, which shall not include
any reascns, as to whether or not there is demonstrably no basis or ground for
consolidation of the Dispute and the Related Dispute. If the Expert determines that there
is demonstrably no basis or ground for consolidation of the Dispute and the Related
Dispute, the Dispute and the Related Dispute shall not be consolidated. If the Expert
determines otherwise, or if the Expert has failed or is unable to reach a decision within
cne {1) day of the meeting referred to in paragraph 1.4 above, the Expert shall
immediately order consolidation of the Dispute and the Related Dispute and shall have
the autherity and the power referred to in paragraph 1,10 below.

Notwithstanding anything to the contrary, a Related Dispute shall only be consolidated
with a Diispute under this Agreement or the other DBFC Contracts if the Expert receives
the particulars set out in paragraph 1.2 above within fourteen (14) days of the referral of
the Dispute under this Agreement or the other DBFO Contracts to the Expert.

The Expernt shall have the authority and the power to consolidate the Dispute and the
Related Dispute and to divect that all precedural and/or evidential matters ansing in both
the Dispute and the Related Dispute are consolidated in whatever manner the Expert
considers shall lead to the fair and expeditious resolution of both the Dispute and the
Related Dispute and the parties (ncluding the party to the Related Dispute) shall
thereafier abide by and implement such consclidation and any such direction.

In the event that the Related Dispute is consolidated with the Dispute, the Expert shall
reach a decision on the Dispute and the Related Dispute at the same time and in any
event witlin twenty eight (28) days of the earlier of the referral of the Dispute or the
referral of the Related Dispute, or such longer period as is agreed by the parties to the
Dispute and the Related Dispute afier the date that the Related Dispute has been
consolidated with the Dispute. The Expert shall be entitied to extend the said period of

rwenty-cight (28) days by up to fourteen {14) days with the consent of the party by whom
the relevant dispute was referred.

Without fetiering or restricting the Expert's power and authority in any way, it is the
intention of Summit and the Trust thai in the event that the Related Dispute is
consolidated with the Dispute, the Expen shall, insofar as is relevant, practicable and
appropriate, come 10 the same conclusion as to the facts and apply the same reasoning
and analysis in reaching a decision on both the Dispute and the Relaied Dispute.
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i.14

ag

In the event that an adjudicator under a Related Contract {"the Related Expert") orders
that a Dispute under this Agreement or the other DBFQ Contracts be consolidated with
a Related Dispute with which he is dealing under the Related Contract, then:

(2)

(b}

{©)

(d)

notwithstanding anything in the Adjudication Rules or in Section 2 above, with
effect from the time of such order, the Expert shalt cease to have authority or
jurisdiction to determine the Dispute which shall instead be determined by the
Related Expert and the appointment of the Expert under this Agreement or the
other DBFO Contracts shall cease; and

such order shall be binding on Summit and the Trust and both of them shall
acknowledge the appointment of the Related Expert as the adjudicator of the
Dispute, with Summit precuning that the third party who is & party to the Related
Contract shail with effect from the time of such order comply with the
requirements of the Related Contract (including if applicable any requirement or
direction of the Reiated Expert appointed under such Related Contract) as to the
future conduet of the determination of the Dispute and the Related Dispute; and

notwithstanding Rule 24 A of the Adjudication Rules, Summit and the Trust shall
be jointly responsible with the third party who is a party 1o the Related Contract
for the Related Expert's fees and expenses including those of any specialist
cansultant appointed under the adjudication procedure in the Related Contract,
in respect of the period in which the Dispute is consolidated with the Related
Diispute pursuant to an order of the Related Expert {(“the Consolidated
Adjudication Costs™). Summit and the Trust agree that the Related Expert shall
have the discretion to make directions to require Summit, the Trust and the third
party who is a party to the Related Contract to pay or make contribution to the
Consclidated Adjudication Costs in different proportions. If no such directions
are made, Surnmit, the Trust and the third party who is a party to the Reated
Contract shall bear the Consclidated Adjudication Costs in equal shares, and if
Summit, the Trust or the third party has paid more than such equal share, that
party or thard party shall be entitled to a contnbution from the other party, parties
or third party, as the case may be; and

netwithstanding anything to the contrary a Dispute under this Agreement or the
other DBFO Contracts shall only be consolidated with a Related Dispute, if the
Related Expen receives particulars of the Dispute within fourteen (14) days of
the referral of the Related Dhspute to the Related Expert vnder the Relatad
Contract.

Notwithstanding anything to the contrary, in the Adjudication Rules and paragraphs 1.1
to 1.12 above, Summit shall pay the Trust's reasonable costs arising from the
consolidation of the Dispute and the Related Dispute in circumstances where Summit has
requested the Expert to order consolidation of the Dispute and the Related Dispute and
it 15 subsequently determined by the Expert that there was no basis or ground for Summuit
to request the Expert to order consolidation of the Related Dispute and the Dispute.
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The Schedule - Part 3

Trust Objection Procedure

Where any provision of any DBFO Contract provides for submission of any document(s)
or proposed course of action by Summit to the Trust with an opportunity for the Trust to
object to/approve the document(s) or proposed course of action then the following
provisions shall apply:-

(&)

(b}

{c)

(d)

a submission shall be made to the Trust ("the Submission"} by Summit with full
details of the relevant document{s) or proposed cowrse of action together with ail
supporting documents, information and data;

subject to paragraph 3 below, within ten Business Days of receipt of the
Submission, the Trust shall retum the Bubmission to Summit endorsed "no
comment” or "approved” or {subject to paragraph 4 below) "comments” as
appropriate;

if the Trust fails to retumn the Submission endorsed as provided in paragraph (b}
within that ten day period (as extended, if applicable, under paragraph 3}, the
Submission shall be deemed to have been returned to Summt marked "no
comment” andfor "approved”;

Swmnmit may proceed to implement the docurnent(s) or proposed course of action
the subject of any Submission retuned, or deemed to have been retumned, marked
"no comment” andfor "approved".

If the Trust retums the Submission marked "comments”, Summit shall, in light of those
comments made available in terms of paragraph 4 below:-

(a}

()

(e}

amend the document(s) or proposed coursé of action in accordance with the
Trust's comments in which case Summit may proceed to implement the
document(s) or proposed course of action as so amended and shall copy the
Submission with the amended document(s) or proposed course of action to the
Trust within ten Business Days of receipt of the Trust's comments; or

revise the document(s) or proposed course of action and resubmit them to the
Trust in accordance with paragraph 1 in which case the provisions of paragraph
! shall apply to the amended Submission as if it was an entirely new Submission;
or

if 1t disagrees with the Trust's comments or disputes the Trust's right to make
those comments in terms of paragraph 4 below, Summit may refer the Dispute 10
the Dispute Resoiution Procedure; and
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{d) In any case where a Dispute is referred to the Dispute Resolution Procedure, or
in case of emergency, Summit may proceed to implement the document(s) or
proposed course of action or temnporary measures sinular or relating thereto to the
extent Summit considers reasonably necessary in order to perform its obligations
under the DBFO Contracts during the peried of such referral or emergency, as the
case may be, but without prejudice to any resulting recommendations or the
outcome of the Dispute Resolution Procedure, without thereby being in breach
of any of the provisions of the DBFO Contracts.

If the Trust so requests, within five Business Days of the receipt of the Submission,
Summit shall submit any further or other information, data or doswments which may be
reasonably required by the Trust for a full appreciation of the implications of a
Submission and the peried of ten Business Days referred to in paragraph (b} shall not
commence until the Trust has received all such information, data or documents.

The expression "raise comments” in this paragraph 4 shall be construed 1o mean "raise
comments or make objections” unless the contrary appears from the context. The Trust
may raise comments in relation to any Submission on such grounds for objecting or
raising comnmeits as are expressly stated in the relevant provisions or clause or if no such
grounds are expressiy stated on such grounds as are reasonable in the context of the
relevant provision or clause and the Trust shall provide to Summit at the same time as
it returns the Subnission marked "comments” details of its corrunents, the reasons for its
comuments, if appropriate any resulting amendments it wishes Summit to make to the
document{s} or proposed course of action and all supporting documents. The Trust shai!
further provide to Summit such other data, information or documents as Summit requests
to give Sumrmit a full appreciation of those comments.

For the avoidance of doubt, a reference in any DBFO Contract to the Trust having no
objection to a document{s) or propesed course of action means unless otherwise
expressly stated 1o the relevant clause or provision that such document(s) or propased
course of action shall have been submitted to the Trust in accordance with paragraph |
above and retumed {or deemed retumed) with an endorsement "no comment” andfor
"approved" or returned with an endorsement "comments” in which case the document(s}

or proposed course of action has or have besn amended in accordance with those
comments.



The Schedule - Part 4
Summit Constitation
Section 1

{Summit Share Ownership}

On Execution Date:-

Company Shareholder
Summit Holdings British Linen Investments
{Law) Limated Limited

PFI Investors Lid

Summit Healthcare Summit Holdings (Law)
{Law) Limited Lid
Summit  Finance Summit Healthcare (Law)
{Law) plc Lid

Nominee Shareholder for
Summit Healihcare (Law)

Lid

On Financia} Close:-

Company Shareholder

Summit Holdings Brtish Linen Investments

{Law) Ltd Lid
PFI Investors Lid
Edison Capital
{Metherlands) Investments
BV

Summit Healthcare Summit Heldings {(Law)

{Law} Limited Lid

o2

Issued Share Capital

£6,250

£6,250

£12,500

£49,999 (25% paid up)

£1 {25% paid up)

Issued Share Capital

£40,000

£40,000

£20,000

£100,000



Sunumit
{Law} Plc

Finance

Summit Healthcare {Law)
Lirmted

Nominee Shareholder for
Summit Healthcare (Law)
Limited

£49.990

£l



Section 2

{(Summit Board of Directors)

On Execution Date and on Financial Close:-

Company Directors

Summit Holdings (Law) Limited Dr William Moyes
Mike Cellard
Robert Woolf

Summit Healthcare {(Law) Ltd Dr William Moyes
Mike Collard
Robert Woolf

Summit Finance (Law} ple Dr William Moyes
Mike Collard
Robert Woolf

104
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The Schedule - Part 5

Insurances {Clauses 8.5 and 103.2)

Part A - Summit Insurance

1

1.1

2.1

Insured Risks

Atits sole expense, Summnut shall, either itself or, as appropnate, through the Contractor,
any Approved Service Provider or any Permiited Sub-Contractor, effect and maintain the
following insurances:

During the period commencing on the date on which Summit takes possession of the Sie
and ending on the Contractual Practical Completion Darte:

(2) the insurances specified in the Insurance Schedule referable to that period; and
{b) such other insurances as are required by law to be taken out by Sumrmit

During the peried commencing on the Contractual Practical Completion Date and ending
on the expiry of the Term:

{a) the insurances specified in the Insurance Schedule referable to that period; and

(b if available, a separate Trust Business Interruption Insurance subject to the terms
of Clause 10.2(b);

{c) such other insurances as are required by law to be taken out by Summit.

Insurance terms

All insurances reguired to be effected under paragraph 1 of Part A of this Part S shall be
effected with a reputable msurer(s), in such form as the Trust has approved (acting
reasonably) under this paragraph 2. Accordingly, not less than 14 days (save in case of
emergency when such notice as is practicable will be given) before any insurances are
effected under paragraph 1 of Part 4 of this Part 5, Summit shall submit to the Trust for
approval in accordance with the Trust Objection Procedure {such approval net to be
unreasonably withheld or delaved):

the identity of the insurer{s); and

a summary of the principal terms and conditions of the proposed insurances or any
revision to those insurances, {but shall not, for the avoidance of doubt, be required te

submit the policy documents unless the Trust so requests and they are available at that
time).
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2.2.1

222

223

2.2.4

31

3.2

3.3

X
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Each policy or contract of insurance shall contain:
provigion for the Trust to be co-assured as set out in the Insurance Schedule.

in respect of insurances to be taken out by Summit in terms of Part A of this Pant 5
where the Trust is not co-assured, a waiver of subrogation as against the Trust provided
that {a) Surimit is able to obtain such a waiver of subrogation against the Trust (using
all reasonable endeavours to do so) and (b) if the cost of obtaining such a waiver of
subrogation in any vear significantly increases the Trnust, unless it elects not to proceed
with the waiver cr any part thereof within 10 Business Days of being notified by Sumrmat
of such increased costs, pays to Swnmit such increased cost; and

provision for 30 days prier wntien notice of cancellation or non-renewal to be pivento
the Trust by the insurers; and

& muliiple insured and assignation clause as required by the Collateral Deed.

Further Summit obligations

Summit shall as soon as reasonably practicable provide to the Trust 2 copy of the
insurance policy(ies), a copy of the receipt for the premium for the current period of
insurance and all notices and certificates of renewal or other evidence reasonably
satisfactory 10 the Trust of renewal of the appropriate insurance policies.

Summit shall and shall procure that those persons for whom Summit is responsible under
Clause 8.2 shall:

(a) duly perform its obligations under and comply with the terms of all policies or
other contracts of insurance; and

{by  in particular, but without limitation, insofar as reasonably practicable and subject
as required by a Change shall not knowingly do or omit to do anything by which
any such policy or contract may be or become void or voidable at the instance of
any insurer{s) or which would entitle any insurer{s) to refuse to pay any claim.

Save as otherwise expressly provided, the subsistence of any insurances under this Part
534 shall not relieve Summit from any of its oblipations or liabilities to the Trust under
the DBFO Contracts, save to the extent that an actual recovery 15 made by the Trust
under any such insurance in satisfaction of the relevant obligation.

The Trust undertakes that so far as reasonably practicable it will not knowingly do or
ornil to do anything which renders the insurance effected (of which it is aware) void or
voidable or which would by itself entitle the insurers to refuse 1o pay a claim.
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Trust's right te insure

If Summut is in default of its obligations under this Part 5A, and the Trust has given
Summit written notice of such default and Summit has failed to remedy such default
within 10 Business Days of receipt of such notice, the Trust may take out the relevant
insurance and the costs of that insurance shall be paid to the Trust by Summit within 3
Business Days of written demand.

Application of proceeds

The proceeds of any claim under any insurance required to be taken cut under paragraph
i above shall be applied in satisfaction of the claimn, loss or damage as the case may be,
subject to the Financiers Direct Agreement.

Summit shall procure the endorsement, at all times, on all policies or other contracts of
insurance required to be taken out under paragraph 1 above of a loss payee clause giving
effect to paragraph 5.1 of this Part 5A.

Claims

In exchange for payment of the Compensation Amount, purseant to Clause 24, Summit
shall, subject to the requirements of the Financiers Direct Agreement, make available to
the Trust all documents, reports and information required by the Trust to enable the Trust
to pursue and be the sole party to obtain proceeds from any claims in respect of physical
loss or damage to property for which the Trust is an insured party or is or could benefit
from the Insured Risks (but without prejudice to any monies which have been received
into the Insurance Proceeds Account) and shall, if required by the Trust (but subject to
the Financiers Direct Agreement} assign or transfer to the Trust all its rights in relation
to such Insured Risks (but without prejudice to any monies which have been recetved
inta the Insurance Proceeds Account).

Part B - Trust Insurance

At its sole expense, the Trust shall effect and maintain such insurances as are required by
Statutory Reguirements to be taken out by the Trust and shall exhibit evidence of such
insurances to Surumit. If the Trust takes gut property damage and/or public liability insurance,
the Trust shall use all reasonable endeavours to procure that each such policy or contract of
insurance shall contain a waiver of subrogation against Summit, the Approved Service Providers
and Permitted Sub-Contractors provided that any significant costs in respect thereof will be paid
by Summit within 3 Business Days of written demand, unless it elects not to proceed with the

waiver or any part thereof within 10 Business Days of being notified by the Trust of such
increased costs.
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The Schedule - Part &

Information

Information to be suppiied by the Trust to Summit

Information to be provided

Forecast levels of annual activity
agreed with Purchasers

Actual activity statistics (all patient unit data)

Annual Reports and Accounts
Management Accouts {(swnmary format)

$tanding Finaneial Instructions

Standing Orders

Purchasers OQuality Standards and
Trust's Performance

Patient Surveys

Patient Charter Standards
{waiting times)

Staff Briefing Letter/Newsletter
Summary of Litigation against the Trust
Trust Implementation Plan

Information provided/available to
general public

Frequency and scheduled
delivery date

March (for following financial year)
Monthly {within 3 Business Days of the
start of each month in respect of the
previous month)

As published.

Memnthly

On appointment and amendments
1ssued thereafter

On appoeintment and amendments issued
thereafter

Monthly

As completed

Monthly performance position

Monthly
As appropriate
Annually

As issued
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Section 2

Information to be supplied by Summit to the Trust

Information te be provided Frequency and scheduled
delivery date
Anmual Eeports and Accounts of Summit As published
Management Accounts (Summary Monthiy
tormat) of Summit
Terms and conditicns of Personnel On appointment and updated as reasonably

engaged in the Services required.
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The Schedule - Part 7

Commissioning Procedure

During the Commissioning Period Summit shall carry out the Summit Commissioning
Activities shall permit the Trust 1o carry out the Trust Commissioning Activities and
shall comply with the provisions of this Part 7 so far as applicable to it.

During the Commissicning Period the Trust shall carry out the Trust Commissioning
Activities and shall comply with the provisions of this Part 7 so far as applicable to 1t

Each of Summit and the Trust shall co-operate with each other in scheduling their
respeciive commissioning activities pursuant to this Part 7, to ensure that they can be
carried out as efficiently and effectively as reasonably practicable and to provide
appropriate secunty and 1dentification arrangements. Without prejudice to the foregoing
generality, each of Summit and the Trust shall agree prior to the commencement of the
Commissioning Period a programme for cammying out such commissioning activities to
cause as little disrupticn as reasonably practicable to either party and such programime
will include a list of times and perieds at which the Trust require 10 obtain access to the
Hospital ("Scheduled Periods') a detailed programme to enable Summit to complete
a deep clean as part of the Summit Commissioning Activities of the Hospital prior to
Services Commencement Date and if such programine 1s not agreed either party may
refer any matter which is not agreed for determination by the Dispute Reseolution
Procedure. Each of Summit and the Trust shall carry out therr respective commissioning
actlivities in accordance with such programme as amended by either party from time to

time with the consent of the other, such consent not 1o be unreasonably withheld or
delayed.

The Commissioning Period (being initiaily the penod of minety days after the Contractual
Practical Completion Date) wall be extended by such peried or periods as Summit and
the Trust agree or as is determined pursuant to the Dispute Resolution Procedure as being
fair and reasonable to enable the Trust to carry out any of the Trust Commissioning
Activities which it has been unable to carry out because Summit, atherwise than to the
extent caused by a breach by the Trust of its obligations under this Part 7, has not
performed the Trust Assistance Services or has otherwise been in breach of its
obligations under this Part 7 other than in paragraph 6 on the basis that the Trust shall use
all reasonable endeavours fo minimise any such period or periods including by ve-
scheduling, where appropriate, the Trust Commissioning Activities and/or the
prograrnme referred to in paragraph 3 of this Part 7.

If the Commissioning Period is extended pursuant 1o paragraph 4 of this Fart 7 then in

respect of such extended pertod or periods (which will be deemed to commence on
Services Commencement Date):
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3.1 the Trust shall be entitled to deduct from the Availability Element of the Unitary
Payment £20,000 for each Business Day or par! thereof compnsed therein;

5.2 no Capacity Element of the Unitary Payment will be payable by the Trust;

3.3  ne Services will be provided while the Commissioning Period continues and the
Commissioning Procedure will continue 1o apply; and

5.4 the Trust shall pay to Summit the Unavoidable Operating Costs under deduction
(subject to the proviso aftermentioned) of any amounts ("the Equipment
Deduction Amounts") comprised within such costs which Summit is due to pay
1o its Approved Service Provider in relation to the Equipment Services.

Provided that the maximum aggregate deduction from the Availability Element pursuant
to paragraph 5.1 when combined with any deductions from the Availability Element
which the Trust has made or has become entitled to make under Clause &7 of the
Equipment Agreement and the Equipment Deducticn Amounts referred to in paragraph
54 shall be limited to and not exceed £500,000 {"the Limit") and if and to the extent that
the Limit shall have been exceeded the Trust shall thereafier cease to deduct the
Equipment Deduction Amounts from Summit's Unavoidable Operating Costs pursuant
to paragraph 3.4.

Summut will give reasonable consideration to any reguest by the Trust for it to provide
ather services (not being Trust Assistance Services) at the cost of the Trust to assist the
Trust in carrying out the Trus{ Commissioning Activities on a basis and at a cost to be

agreed at the time and so that a failure to agree will not be subject to reference to the
Dispute Resolution Procedure.

Io this Part 7;

"Trust Commissicning Activities” means those commissioning activities not involving
the treatment of patients, but inciuding the storage of equipment and other items within
the Hospital reasonably required to be carried out by or on behalf of the Trust during the
Commissioning Penod at the Hospital to ensure that on and after the Services
Commencement Date the Trust will be able properly to perform its clinical activities at
the Hospital;

"Summit Commissioning Services" means (1) those activities reasonably required at
the Hospital during the Commissioning Penod 1o ensure that on or after the Services
Corunencement Date Summit will be able properly to perform its obligations under the

DBFO Contracts which relate to the Services Term; and (ii) the Trust Assistance
Services;

"Trust Assistance Services" means to the extent which is reasonably necessary to enable
the Trust to perform the Trust Coramissioning Activities :-



{3)

(i)

(i)

(v}
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the provision of access (including without limitation access and use of the Trust's
offices within the Hospital} at all reasonable times (it being acknowledged that
the Trust may require to carry out its Trust Commissioning Activities outwith
Mormal Working Hours) to the Hospital (and each part thereof} to the Trust, its
staff and contractors and any other persons authorised by the Trust on a non-
exclusive basis during the Scheduled Periods or at any other time on reasonable
notice given by the Trust to Summit;

the provisions of light, heating, water, cleaning, sewerage and power and an
appropriate number of intermnal ielephone lines an operational IT system within
the Hospital (but only to the extent to which the same will be the responsibility
of Summit after the Services Commencement Date) temporary ISDN and DPNSS
links for data and voice telecommumcations between the Site and the Existing
Site at Law on the basis that the line rental 1s to be paid by Summit up untii the
Services Commencement Date, and thereafter by the Trust;

the provision of appropriate secunty for the Hospital 0 provide adequate
protection to the persons at the Site and property within the Hospital having
regard to the fact that the Hospital is not operational; and

the provision of a safe environment within the Hospital which does not breach
any Statutory Reguirement applicable to the occupation of the Hospital for
carrying ot the Trust Commissioning Activities.
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Part 8A - Employec Assumptions (Clause 16.3.1)

The Employee Assumptions are separately annexed.

Part 8B - Wages Assumptions (Clavse 16.3.1)

The Wages Assumptions are separately annexed.

13
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The Schedule - Pari 9
The Redundancy Procedure (Clause 16.3.4(2))

The Redundancy Policy is separately annexed
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The Schedule - Part 11}
Compensation upon early terminatien (Clause 24)
Section 1
Summit Default - Pre-Practical Completion

if the DBFO Contracts are terminaied by the Trust pursuant to Clause 22 pror 1o
Comtractual Practical Completion then the Compensation Amount will be calculated in
accordance with the following formula:

CA={a-b)x90%-¢
where:
CA means the Compensation Amount;

a means the sum of £]30,000,000 plus, if any, the aggregate of the Additional Capital
and the Holding Costs in respect of any Eligible Changes to which paragraph 7.2 of
Section 2 of Part D of the Schedule to the General Provisions has applied prior 1o the
Termination Date.

b means the sum which it would cost the Trust to complete the Works including for the
purpose any Eligible Change to which 7.2 of Section 2 of Part D of the Schedule to the
General Provisions has applied prior t0 the Termination Date within a reasonable
timescale so as to compiy with Summit's obligations to the Trust pursuant to the
Development Apreement and achieve Contractual Practical Completion within that
timescale (irrespective of whether or not the Trust does actually complete the Hospital
to the original specification} and such sum will be determined in the absence of
agreement, by reference to the Disputes Reselution Procedure and in calculating such
sum the following assumptions shall apply, but on no account shall any adjustments 1o
take into account the provision of paragraphs {b), (c), {d) and (f) below exceed 3(% of
the sum it would cost the Trust to complete the Works in accordance with the foregoing
and paragraph {a} below:-

{a) that the Works (to the extent not previously baiit) will be procured through a
competitive tender by the Trust under one contract with a contractor at arms
length on the open market within 2 reasonable timescale to a standard and on
conditions equivalent to Summit's outstanding obligations under the
Development Agreement {except as expressly provided in this Section 1);

{b)  that such contractor will be paid by way of meonthly staged payments and will
accept hability for the design and construction of the Works (to the extent not
previously built) in 2 manner consistent with the Contractor’s obligations under
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the Building Contract but excluding liability for latent defects at that time in the
Works 1o the extent previously built;

that such contractor will be required to provide bonds or guarantees for the same
percentage of the cost of the outstanding works equivalent to those provided by
the Contractor {(whether to Summit or third parties) and wall be hable to pay
ligmdated and ascertained darnages to the Trust for 2 reasonable peniod of delay
following the due date for completion (as extended on the normal basis for
Excusable Delays) calculated on the basis of 2 reasonable pre estimate at that
time of the Trust's losses for late completion. excluding any financing costs other
than a notional amount calculated as interest at a rate agreed or determined as the
iowest rate which H M Government could reasonably be expected to borrow
funds over that period on the Compensation Amount during that period of delay;

that the Trust’s costs will include the costs (including reasonable administrative

costs and fees) of retendening the Works (10 the extent not previously built) to
such third party;

that all amounts which the Trust actually receives from any insurances effected
by Summit will be applied against the Trust's costs; and

that the Trust's costs will not include any financing costs, other than a notional
amount caleulated as rolled-up interest at a rate agreed or determined as the
lowest rate which H M Government could reasonably be expected to borrow
funds over that peried on the Compensation Amount and the cost (to the extent
incurred) of the cutstanding works {excluding, for the avoidance of doubt, the
effect of this paragraph (f) on the Compensation Amount) from the date of
payment up until the date of completion of the cutstanding works; and

cmeans the Delay Costs due and payable under clause 27.5.1 {as limited thereunder) to
the extent 10 which payment has not been received by the Trust.
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Section 2
Summit Default - Post Practical Completion

If the DBFO Contracts are terminated by the Trust pursuant to Clause 22 on or after
Contractual Practical Completion then the Cotnpensation Amount will be calculated in
accordance with the following formuia:

CA=a-b
where:

CA means the Compensation Amount;

a means 90% of the Contract NPV; and
b means the Pre Termination Adjustments;

"Contract NPV" means the Net Contract Amount discounted back on a semi annual

basis for net present value purposes to the Termination Date on the basis of a discount
rate equal to the Project Rate of Retum;

"Wet Contract Amount” means Future Revenues minus Future Costs,

"Future Revenues" means the amount which the Trust would have to pay by way of the
Unitary Payment and other payments {if any) due under the DBFO Contracts to Summit
plus the amount of any sums which Summit would be entitled to receive in terms of
paragraph %(f) below for the period commencing on the Termination Date unti] the
Expiry of the Term (assuming no early termination) on the basis of the Payment
Assumpitons and as projected (using the Financial Model) at the Termunation Date;

"Future Costs" means the cost (excluding for the avoidance of doubt any Liability of
Summit under the Finance Facilities Agreements) which would be incurred by the Truost
in itseif providing or procuring that the obligations of Summit under the DBFQ Contracts
are satisfied (including for the avoidance of doubt reinstating any damage caused by an
Insured Risk prior to the Termination Date) taking into account an obligation on the
Trust to mitigate such cost but on the basis that an equivalent outcome for the Trust
would be achieved as if Summit had complied in full with all of the obligations of
Surmmit under the DBFO Contracts (irrespective of whether the Trust actually will incur
those costs er provides the same or different Services} on the basis of the Cost
Assumphons and all as projected (using the Financial Model} at the Termination Date;

"Payment Assumptions’ means as at the Termination Date:

{2} the DBFO Contracis have not terminated and will not do so until the then Expiry
of the Term (assuming no early termination);
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Summit will comply with ail its future obligations under the DEFO Coatracts
such that there are no future deductians under the Deduchion Provisions;

there will be no Elipible Changes throughout the remainder of the Term;

the levels of activity as regards Inpatient Nights, Day case discharges and
Cutpatient Antendances, Breakfasts, Lunches and Suppers and tonnes of clinical
and non-clinical waste will be those which are projected in the Financial Model
at the Termination Date,

Surnmit will continue to provide all of the Services and {if applicable) Equipment
Services which it is providing at the Tenmination Date until the next scheduled
Masket Testing Date whereupon Summit will cease 1o provide all Services other
than the Estates Maintenance Services and the Equipment Services but
notwithstanding this will continue to receive from the Trust the Management
Portion {(included within both the Capacity Element and Usage Element relative
to all of the Services which 1t 15 providing at the Termination Date) in addition
1o, for the avoidance of doubt, the Avallability Element of the Unitary Payment
and the remainder of the Capacity Element in respect of the Estates Maintenance
Services and Equipment Services;

Summit will continue to receive the benefit of any rental income it 15 receiving
{for its owm account and in respect of which it is not to account to the Trust) from
tenants then occupying space in the Hospital which has been the subject of a
Partial Handback Change or income from members of the public pursuant to the
Catering Service or any other third party revenues to which Summit is properly
entitled n accordance with the DBFO Contracts at sach time_ in each case
Indexed from the Termination Date on the basis of paragraph (g) below; and

the Index will Increase annualily at 3%,

"Cost Assumptions" means, as at the Termination Date:

(a)

(b)

{c)

the actual costs (including reasonable administrative eosts and fees and the
retendering costs) which the Trast incurs, or would tncur, in obtaining through
a competitive tender from a new provider (the "New Provider") at anns length
on the open market the Services and the Equipment Services and on the basis that
the Index will increase annually al 3%,

the New Frovider will assume in tendering that there are no latent defects in the
Hospital at the Terminaiion Date;

the new contract is on equivalent terms and conditions as the DBFO Contracis
{except as to the amount of the Unitary Payment due by the Trust} and on the
basis that the five year period referred to in Capital Legislative Change runs from
Fmancial Close in terms of the DBFO Contracts {and not the new contract);
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{d) the New Provider will cease to incur the cost of providing all Services, other than
Estates Maintenance Services and Equipment Services, upon the next scheduled
market testing date;

{e) all amounts which the Trust actually receives from any insurance(s) effected by
Surnmit will be applied against the Future Costs; and

() taxation is incurred as projecied by the Financial Model at the Termnation Date
notwithstanding that the Trust may itself not be subject to taxation

“Pre Termination Adjustments” means the sum (whether a pasitive or negative
number) being (1} the aggregate of (a) all deductions which fall (¢ be made under the
Deduction Provisions in regpect of the period prior to the Termination Date (but which
have not been so deducted and do not relate to a period in respect of which the Trust 1s
no longer entitled to make deductions} and for this purpose the procedures {(including any
necessary reference to Dispute Resolution Procedure) for calculating and ascertaining
such deductions will be camried out and completed zlbeit after the Termination Date and
{b} all pre-payments of the Unitary Payment which have been made by the Trust and
which relate 1o the period after the Termination Date under deduction of (2) ali
outstanding payments or accruals of the Unitary Payment due to or accruing to Summit
and relating to the period prior to the Termination Date.
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Section 3
Foree Majeure

If the DBFCQ Contracts are terminated pursuant to Clause 26.7 or 26.8 then the
Compensation Amount wil] be cafculated according to the following formula provided
that the Compensation Amount will in no event be less than the Senior Lender Liabilities
and the Approved Equity Amount:

CA=a+hb+{c-d)

where:

C A means the Compensation Amount;

a means the Senior Lender Liabilities;

b means the Approved Equty Amount;

¢ means the Breakage Costs;

d means the Pre-Termination Adjustments;

"Senior Lender Liabilities" means the Total Owtstanding Amount less the amount of
any Available Assets;

"Total Outstanding Amount" means at the Termination Date the sum certified {save
in the case of manifest or mathematical emor) in writing by the Lead Financier as being
the aggregate net amount of the Financial Indebtedness of the Subsidiary and/or Summit
to the Financla! Providers {or any of them} under or pursuant to the terms of the Finance
Facilities Agreements (including any costs associated with the early repayment of the
Financial Indebtedness by reason of the termination of this Agreement in accordance
with its terms) on the basts that the principal advanced thereunder has been no greater
than the principal amount referred to in the definition of Approved Financiers Amount,
the interest rate payable except in case of default has been no greater than the Approved
Rate and the default rate of interest, any broken funding costs, banking fees, payments,
costs and expenses are no greater than under the Initial Finance Facilities Agreements
or otherwise on reasonable market 1erms; and

"Available Assets’” means the aggregate on the Termination Date (1) of all credit
balances on the Debt Service Reserve Account, the Maintenance Reserve Account, and
the Escrow Account {under deduction of any amounts, as at the Termination Diate, owing
to or accrued to creditors properly, reasonably and necessanly incurred by Summit n
connection with the Project but which cannot be discharged by Summit from the
Operating Account, and excluding therefrom the Equity and sums due to any Finance
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Froviders) and amounts standing to the credit of each of the smd accounts (subject as
aforesaid) shall include Authorised Investments (as defined in the Accounts Agreement)
which form part of any of such accounts {as determined pursuant to the Accounts
Agreement); and (2) the credit balance on the Insurance Proceeds Account under
deduction of any amounts in respect of which Summit is to account to any third party
{other than a Financial Provider or provider of Equity).
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Section 4
Trust Default
If the DBFC Contracts are terminated by Summit pursuant to Clause 22 then the
Compensation Amount will be caleulated in accordance with the following formula

(provided that the Compensation Amount payable pursuant to this Section 4 shall not in
any event be iess than the Senior Lenders Liabilities plus the Breakage Costs):

CA=a+b+e-d

where:

CA means the Compensation Amount;

a means the Total OQutstanding Amount,

b means the Contract NPV,

¢ means the Breakage Costs;

d means the Pre Termination Adjustment;

“"Contract NPY" means the sum (whether a positive or a negative number) equal to the
Fumure Return, discounted back on 2 semi annual basis for net present value purposes to

the Termination Date at 15% per anpum;

"Future Return' means the amounts which Sumnut would pay (net of any taxes} lo the
Holding Company as follows:-

{1} dividends on ordinary share capital;
(i} coupon paid on Coupon Bearing Investment;
{ii)  capital repayment of Coupon Bearing Investment;

all from the Termination Date until the Expiry of the Term {assuming no early
termination) projected {using the Financial Model) at the Termination Date;

"Total Qutstanding Amount™ and "Sentor Lenders Liabilities” have the meanings
given to them in Section 3 of this Part 10 of the Schedule;

"Pre Termination Adjustments™ has the meaning given 1o it in Section 2 of this Part
10 of the Schedule; and
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11 "Coupon Bearing Investment" means the Summit Coupon Bearing Investment Sum
as defined in the Collateral Deed.
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Section 5

Corrupt Gifis
If the DBFO Contracts are terminated pursuant to Clause 32.5 then the Compensation
Amount will be calculated according to the following formula {provided that the
Compensation Amount payable pursuant to this Section 5 shall not in any event be less
than the Senicr Lender Liabilities):
CA=a+b-c
where:
CA means the Compensation Amount,
a means the Senior Lender Liabilities;
b means the Unafiected Breakage Costs;
¢ means Pre Termination Adjustments
"Senior Lender Liabilities” has the meaning given to it in Section 3
"Unaffected Breakage Costs" means Breakage Costs under deduction of any sum
payable by Summit to any person or persons who or the director of whom has been jailed
or convicted in the action which has resulted in the conviction of Summit or a director

referred to in Clause 32.5 {(a), and

"Pre¢ Termination Adjustments” has the meaning given to it in Section 2 of this Part
1{ of the Schedule.
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The Schedule - Part 11

Liaison Procedures

Liaison Procedures

i.1

1.2

2.1

2.2

These Liaison Procedures set out the basis upon which the provision of the Services by
Summit, s Approved Service Providers and Permitted Sub-Contractors will be
scheduled, consistent with Summit's obligations under the DBFO Contracts and in
particular the terms of -

Provision 3.4 of the General Provisions regarding the formulation of operational policies;
and

the Qutput Specification.

In relation to each Service three months prior 1o Service Commencement Date, Summit
will submit for approval by the Trust (a) the proposed Operational Procedures and
Schedules for that Service which will require to be consistent with paragraph 1 above and
the Trust acknowiedges that Summit wall require to be given sufficient access to enable
it to perform its obligations under the DBFO Contracts (b) the PMS Checklists and {¢)
Sumumit's proposals with appropriate supporting documentation in relation to any matters
which require to be agreed in accordance with the Output Specification or (as part of the
QOperational Procedures and Schedules) the Services Monitoring Frocedures provided
that if and 1o the extent that Summit or its Approved Service Provider cannot perform
any obligation which should have been performed in respect of the Services under the
DBFO Contracts due to the Approved Service Provider in respect of Equipment Services
remedying any failure in respect of the Equiprient then such obiigation will be suspended
until access can be obtained to the relevant area when the relevant obligation will be
camed out and the failure to perform the obligation during such period of suspension will
not give rise 10 a service fzilure under the Deduction Provisions.

Within 15 Business Days afler receipt of the documents referved to o paragraph 2.1, the
Trust wilt provide comments therzon to Summit and either party may at any time refer
any matters in dispute for determination to the Dispute Resolution Procedure.

Sumrnit will carry out or procure that the Services are carried out in accordance with the
Opermtional Procedures and Schedules as amended from time to time in accordance with
paragraph 4 and in accordance with paragraph 5 and 6.

Either party may at any time and from tme to tme propose amendments to the
Operational Procedures and Schedules for any Service in a manner which is consistent
with paragraph 1 above and on the basis that the Trust acknowledges that Summit will
require to be given sufficient access te enable it to perform its obligations under the
DBFQO Contracts by written notice to the other party who will act reasonably in
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considering such amendments and either party may at any time refer any matier in
dispute for determination to the Dispute Resolution Procedure.

Notwithstanding the foregoing provisions the Trust will be entitled to refuse access to
any area of the Hospital where:

5.1

52

53

5.4

3.3

3.6

such area is required to enable the Trust to provide treatrnent which 15 urgently
required such refusal of access to be only for so long as and to the extent that it
is required 5o to treat patients;

there is an outbreak of infection in such area;

there is 2 major accident or incident which necessitates such area being used as
a temporary mortuary;

any patients of the Trust in such area may pose a serious threat to the physical
well being of Personnel;

a patient is the subject of media attention, and patient confidentiality may be
breached if the member of Personnel in respect of whom the Trust proposed 1o
refuse access is permitted access to such area;

any member of Fersonne! 15 related o a patient of the Trust who 15 located in
such area, in which case such member of Personnel may be refused access.

{n each occasion on which the Trust refuse access under paragraph 5 above, Summat
will for 50 long as access 15 refused be relieved of alt gbligations relating to the provision
of the Services in relation to the area to which aceess has been so refused and Summuit
will use all reasonable endeavours to reprogramme its activitics to minimise the impact
on the Services during and after the period while the access is refused by the Trust,
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Secretary of State's Policies Letter

To:

Surmnmit Healthcare {Law) Limited

Summit Finance (Law) ple

AMBAC Insurance UK Limited

Royal Exchange Trustee Nominees Limited; and
Royal Exchange Trust Company Limited

2] May 1998

I am aware that Sumruit Healtheare (Law) Ltd is the nominated preferred bidder for the new Law
District General Hospital FFI project and that shortly it will enter into contract documentation
relating to the same. !am also aware that financing for the project is up to £140m which is to
be raised by the issue of secured bonds due 2028 which will be guaranteed by AMBAC
Insurance UK Limited, together with a further standby loan facility of up to £6m. The financing
will be non-recourse to the shareholders of the project company.

In recognition of the foregoing, I thought it would be helpful if [ wrote to clarify the statutory
responsibilities of the Secretary of State for Scotland 1n relation to the WHS in Scotland m
general and to NHS Trusts in particular,

The enciosed paper sets out those statutory responsibilities and also some of the financial
obligations of NHS Trusts; the stnct financial controls under which NHS Trusts operate; and the
range of remedial actions which are apen to the Secretary of State to ensure Trusts continue to
meet their {inancial objectives.

in particular, you should note that all PFI projects valued at £4 million and above are scrutinised
and approved on my behalf by the NHS Management Executive and that PFI schemes for IT
valued at £] million and above and non-IT schemes valued at £10 mullion and above are also
scrutinised by and must receive Treasury approval. Approval will not be given for any project
unless it is economically sound; demonstrates value for money against the public sector
comparator by delivering, throughout its contractual life, ongoing efficiency savings in line with
Government objectives; iis financial terms, including ongoing costs and terminauion
arrangements, are acceptable; it is both affordable and consistent with the financial objectives
for the NHS Trust; there are clearly 1dentified benefits for patients; and it is, therefore, in the
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interests of the health service to enter into and perform the project contracts. Accordingly, the
full business case for the new Law Hospital PFI project has been approved.

My Department’s legal advice has always been that NHS Trusts have the power t¢ enter into PF1
contracts under National Health Service (Scotland) Act 1978, The matter has been put beyond
doubt by the National Health Service (Private Finance) Act 1997, This Act explicitly states that
an NHS Trust has power to enter mnto an "extemally financed development agreement”. A
contract will constitute an externally financed development agreement when it has been certified
as such by the Secretary of State. The Secretary of State may so certify if:

a. in his opinion the purpose or main purpose of the agreement is the provision of
facilities in connection with the discharge by the Trust of any of its functions;
and

b. a person proposes to make a loan, or provide any form of finance for, another

party in connection with the agreement.

The Act further explicitly states that an NHS Trust may enter info an agreement with a person
who falls within b. above in relation to the extemally financed development agreement.

The issue of a certificate in respect of a PF] contract therefore removes any doubt conceming a
Trast's vires to enter into that contract. However, the Act expressly declares that the absence of
a certificate is not to be taken as invalidating a PFI contract; and, as [ have mentioned above, our
advice is that Trusts have always had powers to contract tn this way.

The WHS Management Executive, acting on behal{ of the Secretary of State. seeks to ensure that
NHS Trusts are always able to fulfil their responsibilities. The Secretary of State has a ranpe of
powers available to him in this regard, including increased financial support for Heaith Boards
or Trusts, managerent changes, mergers and dissolution. It s important 1o make clear that the
intention of the distinction between Health Boards as strategic planners and Trusts as the
deliverers of health care withun the NHS is not to affect adversety the position of third party
creditors and that all valid third party claims have been, and will continue in the future to be,
paid. Accordingly, although the Secretary of State has wide duties of consuliation in respect of
Trust mergers and dissolutions and cannot fetter his discretion as to how he exercises his powers,
if any Trust were unable to meet 113 obligations (1acluding its liabilities to its PFI contractors or
their financiers}, the Secretary of State would intervene in a timely manner to ensure that either
the Trust iigelf, or any body to which its liabilities are transferred (including for this purpose, the
Secretary of State for Scotland) in accordance with the relevant legistation, is in 2 position to
meet 1is liabilities on time and in full.

The proposition that the Secretary of State would stand by and do nothing in circumstances
where an NHS Trust was unable t0 meet its obligations is untenable given the statutory
respansibilities of the Secretary of State for Scotland.

Finaily, the principles of public accountability and of public law require the Secretary of State
always to act reasonably in the exercise of his statutory powers.
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Pursuant 1o Clause 49 of the Scotland Bill (when enacted}, the functions of the Secretary of State
under the National Heafth Service (Scotland) Act 1978, The National Health Service {Residual
Liabilities) Act 1996 and The National Health Service (Private Finance) Act 1997 will transfer
to the First Minister on the date appointed under the Act for the coming into force of that section
and the waking up of office by the First Mimster. My Department’s legal advice is that the
clarification and guidance contained in this letter as regards the statutory responsibilities of the
Secretary of State for Scotland in relation to the NHS in Scotland in general and to NHS Trusts

in pattienlar would be equally applicable to the First Minister and that such First Minister would
have equivalent duties.

While nothing in this letter or the enclosed paper should be construed by you as a guarantee by
the Secretary of State of the obligations or liabilities of any NHS body, ner as 2 restniction on
the way in which the Secretary of State would exercise his discretionary powers in any particular
case, | hope you will find them a helpful puide to the stamtory responsibilities of the Secretary
of State and the powers available to mm,
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THE DUTIES AND POWERS OF THE SECRETARY OF STATE FOR
SCOTLAND AND THE OBLIGATIONS OF NHS TRUSTS

Statutory Responsibilities of the Secretary of State

i The principal statutory responsibilities of the Secretary of State are set cut in the
National Health Service (Scotland) Act ("the 1978 Act"}). That Act:

- places a fundamental duty on the Secretary of State to continug “to promote in
Scotland a comprehensive and integrated health service ... and for that purpose
1o provide or secure the effective provision of services in accordance with the
provisions of [that] Act." (Secticn 1(1))

- places a duty on the Secretary of Siate to provide throughout Scoetland to such
extent as he considers necessary 1o meet all reasonable requirements, various
types of aceommodation and services. (Section 36)

2 Many of the Secretary of State’s functions under the 1978 Act have been delegated 1o
Health Boards. Since the coming inte force of the Mational Health Service and
Community Care Act 1930 ("the 1990 Act") Health Boards have been able to
discharge their function of providing services by making arrangements with NHS
Trusts under NHS Contracts (Section 17A of the 1978 Act).

Lad

The functions and duties retained by the Secretary of State are carried ot on his
behaif and in his name by officials in the Management Executive for the NHS in
Scotland {The "ME"), which for Jegal purposes, is equivalent to the Secretary of
State.

Statutory Obligations of NHS Trusts

4 The statutory obligations of NHS Trusts are set out in the 1978 Act and secondary
legizlation made under thai Act. In particular:

- "An WHS Trust shall camry out effectively, efficiently and economically the
functions for the time being conferred on it by an order or under section
12A(1) and by the provisions of this Schedule ... " (Paragraph 6(1) of
Schedule 74 to the 1978 Act)

- “Every NHS Trust shall ensure that its revenue is not iess than sufficient,
taking cne financial year with another, to meet outgoings properly chargeable
to revenue account.” (Section 12F(1) of the 1978 Act)

3 The WHS Trusts Guidance for Finance Managers sets out the financial responsibitities
of NHS Trusts, their boards and semior offrcers and requires the adoption of and
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adherence to adequate Standing Grders and Standing Financial Instructions. A model
set of Standing Financial Instructions is provided in the Manual.

MHS Trusts are, by statute, obliged to comply with directions given by the Secretary
of State in the preparation of their annual report and annual accounts. The NHS
Trusts Manual for Accounts, issued to all Trusts’ Directors of Finance, gives guidance
in meeting this obligation. The annual report and accounts conform to a standard
comparable to that required of private sector companies under the Companies Acts
and to Generally Accepted Accountancy Practice (GAAP). NHS Trusts must publish
thelr annual report and their Audited Annual Accounts must be presented to public
meetngs.

In common with other similar mstitutions, Trusts are expected to have robust intemnal
audit arrangements and an sudit committee chaired by a non-executive director. The
Accounts Commission have overall responsibility for the audit of the accounts of each
Trust. The Commission audits many accounts itself and directs the work of
appointed extemnal auditers for other Trusts. The National Audit Office is responsible

for auditing the consolidated accounts of NHS Trusts and laying them before
Partiament.

Accountability of NHS Trusts

8

MNHS Trusts are directly accountable to the Secretary of State, who delepates to the
Chief Executive of the ME responsibility for the supervision of Trust performance.
The Chief Executive of the ME 15 accountable both to the Secretary of State and, in
his accounting officer tole, directly to Parliament. A similar dual accountability
applies to the Chief Executive of Trusts, who are responsible both to their boards and,
via the Chief Executive of the ME, to Parliament.

All Chief Executives of NHS Trusts are answerable to Parliament through the Chief
Executive of the ME for the propriety and regularity of public finances in the NHS;
for the keeping of proper accounts; for prudent and economical administration; for the

avoidance of waste and extravagance; and for the efficient and effective usze of all the
resources in their charge.

Financial monitoring and scrutiny

10

11

In order to fulfil ns statutory obligations, the Secretary of State needs to monitor and
manage the NHS and is given wide powers for this purpese.

The financial performance of Trusts is monitored on a systematic basis by the ME
acling on behalf of the Secretary of State. In order to allow this monitoring to take
place, NHS Trusts must prepare a Financial Plan which rmust be submitted to the ME
for review. Checks ensure that Trusts are planning to meet their financial duties; and
the financial position of the Trust and its forward plans are scrutinised in the context
of its overall service objectives. This ascertains whether the Trust is capable of
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delivening its objectives within the resources available ta it, and require a careful
scrutiny of past as well as projected performance. As part of this monitoring, Trusts
must repert on their position as regards their statutory financial duties.

12 The ME monitors the in-year performance of individual Trusts against their Annual
Plans. Trust Directors of Finance are responsible for providing the ME with timely
and accurate monitoring reports on a monthly basis, in a form which the ME
determines. The ME carries cut an anaiysis of the Trust’s reported financial position
to ascertain whether the Trust is meeting its financial duties.

13 The NHS Trusts that enter into PFI schemes are subject to the guidance contained in
the ME’s Scottish Capital Investment Manual, which sets out the structured and
disciplined appreach 1o capital investment in the NHS. A three stage approach is
followed, culminating in the presentation of a full business case. A business case
must demonstrate convincingly that the project is economically sound (through an
option appraisal); is financially viabie (affordable to the Trust and purchasers); and
will be well managed. In addition, a business case for any investment should show
that the proposal has clearly identified benefits for patients and is supported by
purchasers. All PFl schemes are assessed by the ME, with schemes above £4 million
being very closely scrutinised. PFI schemes for IT valued at £1 million and above
and non-IT schemes valued at £10 million and above are also scmtlmsed by and must
receive approval from HM Treasury.

Control ef NHS Trusts in financial difficulties

14 If a Trust does run into financial problems, it is expected to draw up a robust recovery
plan for approval and monitoring by the ME. This plan must also be externally
validated. The ME reviews the Trust’s progress formally, and further measures may
be taken if adequate progress 1s not mads.

i3 NHE Trusis may, where appropriate, negotiate contracts for PFI projects which give
financiers rights to certain information - such as that provided to the ME in
monitering retums. Such information would be provided to financiers by the Trust

concemed; and would enable financiers to make representations to the ME or the
Secretary of biate.

Fhe NHS {Residual Liabilities} Act 19%6

16 The Secretary of State has a statutory power to dissolve apn NHS Trust if he considers
it appropriate in the interesis of the heaith service to do so or on the application of the
NHS Trust concermned. (Paragraph 25 of Schedule 7A of'the 1978 Act). [n that event
of an NHS Trust ceasing to exist, the MHS (Residual Liabilities) Act 1996 provides
that liabilities have to be iransferred to another NHS Trust; a Health Boaid; 2 Specral
Health Board: or the Secretary of State.
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Fart A
Termination Notice to Scottish Office

This Notice is issued pursuant to the Project Agreement between Law Hospital NHS
Trust and Summit Healtheare (Law) Limited and gives written notice of the intention of
Summit Healthcare (Law) Limited to terminate the Agreement and the other DBFO
Contracts for reason of Trust default as noted below, Failure to respond to this Notice
may result in a claim for compensation being made under the Agreement.

To:  [Secretary of State/NHSME/Trust)

[Date]
Diear 5irfs)

Law Hospital PFI
Termination Notice

This Notice is issued pursuant to Clause 22.10(a) of the Project Agreement dated [ ] 1598
between Law Hospital NHS Trust and Summit Healtheare (Law) Limited.

Summit hereby gives notice that the Trust is in default of its payment obligations under the

DBFO Contracts. [/nsert details of default specifying the amount owstanding, date of inveice,
due date for payment and annex copies of relevant invoices).

If such outstanding sums, as specified above, are not paid te Summit by [irsert last date for
payment], Summit wiil be entitled to exercise its rights to terminate the DBFQ Contracts and

may claim payment of the Compensation Amount pursuant to Clause 24.3 of the Project
Agreement.

Words and expressions used in this Notice shall have the same meaning ascribed to them in
the Project Agreement, unless the context otherwise requires,

Yours faithfully
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The Schedule - Part 13
PartB
Termination Notice to Scottish Office
This Notice is issued pursuant to the Project Agreement between Law Hospital NHS
Trust and Sunmmit Healthcare {Law) Limited and gives written notice of the intention of
Summit Healtheare (Law) Limited to terminate the Agreement and the other DBFO

Contracts for reason of Trust default as noted helow. Failure to respond to this Notice
may result in a claim for compensation being made under the Agreement.

To: [Secretary of State/NHSME/Trust)

[Date]
Dear Sir{s)

f.aw Hospital PFI
Terminzation Notice

This Motice is issued pursuant to Clause 22.10{b} {c) of the Project Agreement dated [ ]
1998 between Law Hospital NHS Trust and Summit Healthcare (Law) Limited.

Summit hereby gives notice of an event of default under Clause 22.9.3/22.9 4 of the Project
Apreement as follows:-

linsert details of relevant event]

If Surnmit has not recetved evidence reasonably satisfactory to it, as specified in Clause
22.10.3(by 22.10.3(cMiW22.10.3(c)ii) by [insert date], Summit will be entitled o cxercise its
rights to termminate the DBFO Contracts and may cizim payment of the Compensation
Amount pursuant to Clause 24.3 of the Project Agreement.

Words and expressicns used in thus Netice shall have the same meaning ascribed to them in
the Project Agreement, uniess the context otherwise requires.

Yours faithfully
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The Schedule - Part 13
Part C
Termination Notice to Scottish Office

This Notice is issued pursuant to the Project Agreement between Law Hospital NHS
Trust and Summit Healtheare (Law) Limited and gives written notice of the intention of
Summit Healthcare (Law) Limited to terminzate the Agreement and the other DBFO
Contracts for reason of Trust default, as neted below. Failure to respend to this Notice
may resalt in a claim for compensation being made under the Agreement.

To:  [Secretary of State/NHSMETrust]

[Date]

Dear Sir{s)

Law Hospital PF1
Terminaticn Notice

Thts Notice 1s issued pursuant to Clause 22.9.2 of the Project Agreement dated | 11998
between Law Hospital NHS Trust and Summit Healthcare (Law) Limited.

Sumumit hereby gives notice that the Trust has committed a matenal and substamial breach of
its obligations under the DBFO Contracts. [Insert details of default specifying in reasonable
detail the nature of the defauit and whether it is remediable]

If the Trust has not [remedied the default/compensated Summit {delete as applicable] by
fInsert date of expiry of reasonable period)|, Surmit will be entitled to exercise its rights to
terminate the DBFO Contracts and may ¢laim payment of the Compensation Amount
pursuant to Clause 24.3 of the Project Agresment.

Words and expressiens used in this Notice shall have the same meaning ascribed to them in
the Project Agreement unless the context otherwise requires.

Yours faithfully



ATTACHMENTS TO THE PROJECT AGREEMENT

The following are the attachments which are referred to in and form pant of the Project
Agreement dated | & June 1998 between Law Hospital National Health Service Trust ("the
Trust”) and Summit Healthcare (Law) Limited ("Summit™ .-

1. The Schedule Part 8A ; Employee Assumptions

2. The Schedule Part 8B : Wages Assumptions

3. The Schedule Part 9 : The Redundancy Procedure
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LAW HOSPITAL NHS TRUST - EMPLOYEE ASSUMPTIONS

EMFLOYEES HOURS
WORK
TITLE OF POST JOB PURPOSE MUMBER | FULL/FART | MON- | 5AT-
Whole TIME FRI SUN
Time
Equivalent
Fart =
* Contraer Mer, Control and manage all aspects the 1.4 F 39.00
contract, services and customer
liaison on behalf of Serco
* Persgnnel Officer To manzage a wide range of siaff and 1.0 F 3.0
payrall related issues.
* Finance Manager P.esponsible for the preparation and 1.0 F 39.00
collation of all financial information.
* Hotel Services Overall management and contral of 1.0 F 39.00
bManager the linen, domestic, portering,
fransport, wasig and security
SETVires.
* Risk manager flespansible for 2ll Health and e F 30004
Safety issues and training.
Coordinate and carry out required
audit inspection programs.
* PMS Administrator | Correlate, verify, agree and report i.0 F 300
the PMS information. Monitor the
overall systemn and liaise with the
Trust where modifications are
required.
* Cperations & Responsible for planning, orzanising 1.4 F 37.50
Maintenance Manager | and managing the maintenance of
the hospiral. {Will provide AP
support)
Fart b
Finance Assistant Camy cut all invaicing, produciion Lo F 39.00
of monthly P & L, salefpurchase
ledger e1c.
Administraor Carry out ali clerical duties withina { 3.5 WTE F 32.00
general office including maiataining 1.0 F 37.50
data bases. 30 TBLC [0.09
Buiiding & Grounds | Respensible for the management and 1.0 F 3750
Maintenznee Manager. | direction of the Building and
Grounds Maintenance Depacment,
{Will provide AF support)
Joiner Carry out a wide range of repair and 240 F 37.50
maintenance tasks.
Gardener The day to day up keep of the Hard [0 F 37.50
and Soft Landscaping.
Mech. Mer. Responsibie for the management and Lo F 37.50
direction of the Mechanical
Engineering Department. {Will
provide AP support}

24503-15AML 43E



TITLE OF POST JOB PURPOSE NUMEBER | FULL/PART | MON- | SAT-
Whole TIME FRi SUN
Time
Equivalent
Elec. Mgr. Responsible for the management and 1.0 F 37.50
direction of the Electrical
Enginsering Deparment. (Wil
provide AP support)
Mechanical Supervisar | Direct and control staff under histher (R F 3750
{On shift) supervision while working with staff
on a wide range of maintenance
tasks including AP duties.
Electrical Supervisor | Direct and control staff under histher t.0 F 3750
{Cmn shift) supervision while working with staff
on a wide range of maintenance
tasks including AP dulies.
Tradesmen, skilled Direct and control staff under their 6.0 F 37.50
supervision while warking with staff
on a wide range of maintenance
task,
Tradesmen, semi- Carry out 2 wide rangs of 3.0 F 3730
skilled maintenance tasks,
Technician (on shifty | bMulti-skilled carryvine ot a wide .0 F 3730
range of maintenance tasks,
Porter Coordinator Directs and controls the movement 4.0 F 37.50
af porters o meet the needs of the
hospital
Parter To camy out general portering duties | 5.6 WTE r 21785 11Lle
both programmed and reactive to 6.0 E 3900
meszt the needs of the hospital and L.o0 F 40.00 | 16.00
parienrs. 30 mom TRC 29.00 | 1400
3.0 afer TBC 2800 Q.00
4.0 day F 20.86 | 9.id
4.0 gven F 2986 [ 214
3.0 night E 2340 § 560
Accident & Teo camy out general poriering duties | 4.2 WTE F 28.38 { 572
Emergency Porrer both programmed and reactive to
meet the needs of the hospital in
general but in A & E specifically.
Security Officer Patrel and maniter site in attemypt to 5.0 TBC 24.00 | 14.40
provide a safe and secure day
environment 1200
night
Catering Manager iManage and control all aspects of 1.0 F 40.0
the catering service to ansure staff,
patient and visitor satisfaction.
Head Chef Supervise, conrral and moritor food 1.0 E 4¢.0
production. 5S¢t and control the food
quality standards.
Production Manager Drirect and contro! the issue of food 1.0 E 4.0
from the kitchen.
Chef Supervise and control the 3.0 F 40.0 i16.00

preparation and cooking processes.

24503-FEAML 43H




TITLE GF POST JOB PURPOSE MUMBER | FULL/PART | MODN- | 5AT-
Whoie TIME FRI SUN
Time
Equivalent
Cooks Freparation and cqoking of meals. 10 F 3233 | 666
3.0 F 40.00 | 16.00
Belt f'Wash-up Presenting plated meals and leading 3.0 TEC 3500 | 14.00
food trolleys. Clean returned food 20 TBC 2006 | RO0
rolleys and operate the dish 6.0 TBC 3500 | 14.00
washers,
Store Keepser Camry out day to day ordering, 1.0 F 35.0
conirgl incoming goods and stock
control with the head chef.
Restaurant Superviser | Control, direct and monitor the staff 2.0 F g | 1200
within the restaverant and cafe whilst
working with them to maintain the
smooth and efficient opgration of the
facilities.
General Assistan Operale within the kitchen, 4.0 TBC 17.50 | 7.00
restaurant and cafe providing 1.0 TBC 40.00 [ 1600
support 1o all aspects of the service o TBC 2300 | 10.00
including till and cash reconciliaiion 4.0 TAC 3000 | 1200
1o ensure the sfficient operation of 40 TBC 32.00
the facility. 20 TBC 20.25 | 10.50
Linen Supervisor Control and menitor the issue and .0 F 37.50
receipt of laundry to the wards and
subcontiracior.
Laundry Opecatar Separate and izsue laundry, operate 1.9 F 37.50
within the patient laundry. 2.0 F 2150 [ 1s.00
Switchboard Control, direct and monitor staff on (L F 37.50
Supecvisor the switchboard and help desk.
Maintain the telecom and pager data
base.
Switchbeard Operator | Operate the telecom switchboard, TEWTE TBC i0E9 | 812
bleeps syster etc. and coordinate day
communications during alarms. 3.07
Provide cover to help desk. nicht
Help Besk Operator Coordinate communications and |9 WTE TBC 2183 | 1.6
natifications for service requests,
Provide cover 1o switchboard.
Diriver Frovide a delivery service 10 and 240 F 320 3.00
from the hospitai and local GPs.
Domestic Team Direct, controf arnd monitor staff 5.0 F 2719 [ 10.828
Leader within their zons and carry qut
zeneral cleaning duties.
Cleaner {Shift Team Direct control and monitor  staff on 20 TBC 250 1000
Leader) the shift and carry cut general
cleaning duties.
General Domestic Maintain occupant and inventory 1.0 TBLC 1500 | 600
(Residences) registers, carry out general domestic 2.5 WTE TBC 37.50

duties including cleaning and
preparation of cantinental breakfast,

29503-7EANML 438




TITLE OF POST JOB PURPOSE NUMBER | FULL/FART | MON- | SAT-
Whale TIME FRI sun
Time
Equivalent
Cleaner Carry out general domestic duties 38.2 WTE TBC 30,57 | 840
in¢cluding periodic duties and 12.0 TBLC 20,00 | 6.00
prepararion and serving of 3.0 night TBC 2000 | 12,00

beverages.

Note no automatic transfer to the posts indicated thus *. Serco is however willing
to consider Trust employees,

24503-75AML-438




Employee Cost Assumptions

Serco’s employee cost assumptions within itz financial model are based on
information provided by the Trust for the pay year 1996/37. The following rates

of pay are based at 1/4/9% and include a 2% wage award for the year commencing
1/4/96.

1.

1.1

1.2

1.3

1.4

1.5

1.6

Ancillary Staff

This group ingludes alf Hotel Services Staft and Gardeners, excluding
tManagers and Cooks. All are on Whitley Council Terms and Conditiens.

Al these staff are on ancillary Scale B points 5-9. which egquates to an
hourly rate of £3.46 - £3.60. Serco has assumed the mid point of £3.53 for
all these staff.

Domestic and Catering staff are paid a bonus of 5% - 10%. Staff are
guaranteed 5% and can receive up te a further 5%. Serco has assumed that
all staff receive the guaranteed bonus of 5% on the basic wage above.

Gardening staff are paid a bonus of 20% which is cafculated on a frozen
hourly rate of : Senior Gardener - £2.44, others - £2.32.

Supervisors are on Ancillary Grade 1, which equates to an houriy rate of

£3.822. Supervisars receive the same bonus as their staff as 1.2 above. ie

Serco has assumed the 5% guaranteed bonus of hourly rate applicable to
Supervisors.

Seruor Gardener is on Ancillary Grade [V which equates to an hourly rate
£4.4871. The bonus is calculated as 1.3 above,

Other terms and conditions for Ancillary staff:

On Entry 5 Years 10 Years

Annual Léave 20 Days 23 Days 25 Days
Pubiic Holidays 10 Days 10 Days 10 Days
Standard Week 39 Hrs 39 Hrs 39 Hrs

Fremiuom Rates

Saturday Rate x 1.5
Sunday Rate x 2.0

Public Holiday Rate x 2.0
Mon-Fri overtime Rate x 1.5

Night Duty Rate x 1.33
Rotating Shifts + 1Q spine points

Alternating Shifts + B spine points



2.2

2.3

2.4

Serco has assumed an average annual leave entitlement of 23 days.

Serco has assurmed the abowve Premium Rates except that rotating and
alternating shifts have been calculated on the basis of a 10% premium on
the basic hourly rate.

Administrative and Clerical Stattf

This group includes Cooks and the Deputy Hotel Services Manager and
Assistant, All are on Whitley Caouncil Terms and Conditions.

Cooks are on A & C Grade 3 £9261 - £10753 per annum which equates to
an hourly rate of £4.B0 - £5.57. Serco has assumed the mid point rate of
£5.19 per hour.

Deputy Hotel Services Manager is on A & C Grade 5 £13044 - £15868
which equates to an hourly rate £6.76 - £8.22. Serco does not have this
aquivalent post in its structure,

Assistant Hotel Services Manager is on A & C Grade 4 £10753 - £13044
which equates to an hourly rate of £5.57 - £6.76. Serco has assumed the
mid point rate of £6.165

Other terms and conditions

Annual Leave As per Ancillary Staff, except that Grade 7 receives 3
extra days at each point. Serco has assumed an average
entitlement of 23 days.

Premium Rates
{Grades 1-5}
Pubiic Holidays 10 days
Standard Week 37 Hrs
Saturday Rate x 1.5 after noon
Sunday Rate x 2.0
Public Halidays Rate x 2.0
Owvertime M-F Rate x 1.5



4.1

4.2

Eztates Staff

This group comperises all estates officers, on Whitley Council Terms and
Conditions.

EQ Grade 2 £14962 - £18203

ED Grade 2 £18931 - £22145
EQ Grade 4 £23033 - £25908

Annual Leave as per Ancillary Staff apart from EQ 4 which attracts 2 extra
days at each point. Serco has assumed an average entitiernent of 23 days.

There are 10 Public holidays and the Standard week is 37hours.

Overtime is based on time in lieu or rates as above.

Warks Staff

This group comprises all Joiners, Painters, Electricians, Chargehands,
Labourers and Maintenance Assistants. All are on Whitley Council Terms and
Conditions.

The hourly rates are:;

Chargehands £7.04
Joiner £E6.66
Painter f6.66
Electrician £6.G6
Maintenance Ass £4.98
Labourer F4.88

Serco has assumed the abowve rates where applicable, Serce has

additionally a2Yowed for positions of shift technicians at a rate of
£8.13 per hour.

Gther terms and conditians

Annual Leave As Anciltary
Public Holidays 10
Standard Week 35 Hours



Premium Hates

Saturday Rate x 1.5

Sunday Rate x 2.0

Fublie Holidays Rate x 2.0

Night Duty Rate x 1.33

Rotating Shift 41p per hour

Alternating Shift  25p per hour

Orn-call 42p per hour (2.0 on PH!

Senior Managers

This covers the Hotel Services Manager and Estates Manager. The salaries
and pay awards for senior mangers are controlled by the Remuneration
Caommittee of the Trust Board.

Hotel Services Manager SM Grade 2 E£17368 - €21710

Estates Manager SM Grade 5 E26656 - £33322

Progression through the range is solely based on performance and once an
individual reaches a point ngar the maximum, superior or outstanding
performance can attract a non consclidated bonus of up to 20% on top of
salary. The maximum which has ever been paid is 9%.

Annualleave entitlemant is 25 days rising to 30 days after 10 years service.
Serco has assumed that these positions exist within its structure, however
it reserves the night to appoint existing Serco personnel to these key
ROSIIONS.

Partars

As at 21st April 1958 Bateman Healthcare notified the following:

Tupe Staff Hospital Hygiene Staff
1 Snr Supervisor 1 Supervisor

1 Supervisors 15 Porters

19 Porters 1 Clerical Assistant

1 Manager

Serco has assumed that the supervisory and portering staff will be offered
terms and conditions to harmonise with those of Ancillary staff shown at 1,
Serco has assumed a2 basic rate of £3.53 per hour.



=

Telecomms

Serco has assurned that telephonists are paid an hourly rate of £3.67 per
hour with a bonus of 5%.

Serco has assumed that the telecomm Superwvisor is paid a rate of £5.84 per
hour and is on terms and conditions appropriate for A & C grade 4.,

Serco has an additional pasition of Help Desk Operatar on an hourly rate of
£4.53 plus 8 banus of 5%.

Pensians

Based on information provided by Mr G Walker dated 13th March 1298 the
foliowing percentages have been assumed for employees participating in the
Superannuation scheme:

Employee Group % in scheme
A & C grade 2 nil
A & C grade 3 73
A& Cgrade 4 100
A & C grade 5 100
All estates staff 100
Catenng assistants 10
Lomestic Assistants 3]
Domestic Supervisors 50
Linen Assistants &0
Storemen 100

Telephonists 44
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THE REDUNDANCY PROCEDURE
SUMMIT HEALTHCARE (LAW) LIMITED ("The Employer")

THE MANAGEMENT OF CHANGE

INTRODUCTION

The Employer has a genuine wish to safeguard, as far as possible, the employment
security of staff in times of change.

Whenever practicable consideration will be given to voluntary redundancy or reduction
in temporary or agency staff when the Empioyer considers this to be appropriate as an
alternative to compulsery redundancy.

GENERAL POLICY STATEMENT

It achieving the aim of providing effective Fivl Services within available resources, the
Employer recognises a responsibility to individual employees and groups of employees
who may be affected by any changes.

Where change is needed, the Employer will seek to retain staff in employment as far as
practicable.

Consultation will take place with staff and recognised staff arganisations where such
changes are contemnplated in accordance with the legal requirements.

This Policy will be operated at ait times in accordance with current Emptoyment Law,
including consubation obligations, consultation periods, information to be provided,
search for suitable vacancies, trial periods; time off to seek altemative employment, etc.

REDUCTIONS IN ESTABLISHMENT: SECURITY OF EMPLOYMENT

Staff and their representatives, will be advised of the posts affected by any proposed
redundancy and of the timetable for achieving any proposed redundancy.

The Employer will consult with Law Hospitat NHS Trust to identify any suitable
vacancies within the Hospiial, bringing these to the notice of the affected staff.

Training in any post will be provided as the Employer considers necessary.
REDUCTION IN ESTABLISHMENT: REDUNDANCY
Staff who are made redundant will be eligible for redundancy payments as per legal

requirements and may be eligible for superannuation and compensation benefits on early
retirement.



4.2

4.3

Members of staff who cannot be found suitable altemnative employment at the Site will
be de facto redundant and will be interviewed and advised of their entitiernents and any
other benefits which could accrue to them.

Any member of staff who is aggrieved by any matter arising from the operation of the
above policy will have a nght of appeal in terms of the Empleyer's redundancy policy
or procedures as amended from time 1o time.



