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PFI CONTEREACT
between

THE HAIEMYRES AND STONEBOUSE HOSPITALS
NATIONAL HEALTH SERVICE TRUST a body corporale
established under Section 12A of the Nailonal llealth Service
{Scotland) Act 1974 and having its principal place of business at
Hairmyres Hospital, East Kilbnde G75 8RG (hersinafier called
"the Trust"}

and

H DGH LIMITED, 2 hody corporate incorporated under the
Companies Acts in FEngland with number 3308096 and having its
registered office at Tempsford Hall, Sandy, Bedfordshire, $G19
2BD (heremafter called "the SPC™)

WHEREAS:

A

The Trust wishes to procure a new Districc General Hospital at Hairmyres and to this end has
advertised for expressions of interest for the provision of amongst other things various construction
works and manapement services by private sccror parties under the Privaie Finunce Initiative.

After derailed negotiation the SPC has been selected by the Trust as its preferred provider of such
works and scrviees.

By entering into the PF] Documents the Trost has apreed to grant (o the SPC the Ground Lease of
the New Build Hospital and the SPC has, subject 1o the provisions thereof, apgreed to integrate certain
existing buildings with newly constructed buildings ar the New Build Hospital and 1o grant the
Occupational Sublease of the completed facilities on the New Build Hospital to the Trust and
thereafter provide services to the Trust.

The Trust intends to carcy on the provision of health and other services from the Hospital,

The SPC is willing to enter into this Agreement with the Trust, the terms of which, together with

other agreements referred to in this Agreement, will secure (he required Hospital and services for the
Trust.

Whilst this Agreement provides for the commencemeni of the Munaped Services from the Hospital
Operations Drate, the Trust wishes to procure through the SPC, and the SPC (through the Principal
Service Provider) wishes to provide certain Managed Services in the Existing Hospital prior to this
nme, subject to agreging terms in respect thereof.
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Page 2
SECTION 1: INTERPRETATION
1 Interpre¢ation and Definitions
[0 this Agreement unless there be something in the subject or context inconsistent therewith:
1.1 Interpretation
i.1.1 words importing the mascubine include the feminine and words impaorting the
neuter include the mascewling and feminine
1.1.2 words importing persons include corporations and vice versa, national health

rervice rrusts, local authoritics, health boards, states, government agencics

1.1.3 subiject always to the provisions of Clause 51 (Changes of Law} any refetence
to an Act of Parliament includes any modification, extension or ré-cnactment
thereof for the time heing in force and all instruments, orders, regulations,
permissions and directions for the 1time heing made or piven thercunder or
deriving validity therefrom

1.1.4 reference to a calendar month shall mean a period beginning on {(and
including) a panticular date and eoding on (and including) the day before the
corresponding date in the immediately succeeding montl or, if there is no
such day, the last day in such month

1.1.5 the headings in this Agreement are inserted for convenience of relersnce and
shall not form part of these presents nor shall they affect the coustouction of
this Agreement

1.1.6 the Schedule and Parts of the Schedule and annexations o cthis Agreememnt
form part of this Apreement and shall, subject 1o Clause 1.1.7 below, have
the same force and effect as if set out in the mzin body of this Agreement

1.1.7 the documents forming the PFl Documents are to be taken as mutually
explanatory of one another. If there is an anbagoity or discrepancy among
the documents, the priority of the documents shall be in the crder set out in
Patt 3, and iF there is 2n ambiguity or discrepancy in a document (including
this Agreement), the body of the document shall have priority over any
schedule or annexation (with the exception of the Contaminated land proposal
contained in Part 13C which shall take precedence over the body of the
document) and in the event of any conflict hetween the cutput service
specifications sei out in Pants 22 and 23 and 1he Trusi Procedures. the output
specifications will prevail

1.18 reference o any instrument or apreement includes (where the context
requires) such instrument or agreement as al any ime and from time w0 Gine
amended, supplemented, varied or novated

1.1 reference to any panty to this Agrecment, or any other person teferral to
herein, or z2ny other agreement, includes any assignee or successor in litle
permitted by such agreement (or agreed by the parties thereto) save whure the
comtext otherwise requires

1.1.10 reference to any obligation of SPC shall permit the carrying out of such
obligation by SPC, the Contractor, the Principal Sarvices Provider, or any

SNKKT W SEHIHAMIR-FE L TINTRALT MASIER
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Page 3

Service Pravider or any of their respective sub-canraciurs as appropriate, o
the extent this Aprecrieat dues not prohibit the carrying o of such
obligation by sl person.

Definitions
The lollowing expressions shall have the meanings now aseribed w e

Access Policy means the policy setiing out the SPC's gecess rights for carrying out
construction and mainlenauce of the Facilities as set out in Part 26.

Aceommadation Service ineans the making Available of the Facilitics in accordance with
the T'rust’s Requirements tor use by the Trust on a continuous basis throughout the Term
following the Hospital Operations Date,

Adjustment Date has the meaning given t it in IPart 1A, paragraph 4.2,
Agenl means the Facility Agent from time 1o (ime under the Financing Documents.

Agreed Form meany in a fonn agred in writing between the Trust and the SPC, a copy
of which has been endorsed as such.

Apreed Ensurances shall be those msurances required 1w be kept in force by the SPC
pursuant (o Clause 39 (Insuranee) and Part 9.

Alienation Criteria are satistied only in accordance with the provisions of Part 5.

Approved Design means (e Basic Besipn and the Swge D Design (insofar as the Stage
D Dresign or part thereot Borews part of the Trust Requitements as set down in Pant 13A0)
together with such Design Gucumentation as has becn produced and approved in
aveordanee with Clavnse 14 {Design Obligations).

Architect 1neans HLM Architects Limited incorporated in England under the Companies
Acls with registered number 2424914 and having its registercd office at 1 Old Lodge
Place, St Murgarets, Twickenham, Middlesex TW1 1RQ.

Area Description Forms rwans the data sheets for each room and area of the Mew Build
Hospiral as set out in Paris 138 and 13C.

Assipnation of Pecformance Guarantees means an assignaiion in favour of the Trost of

the puarantees given by [S5 UK Limited and Kier Group ple wo the SPC in the Agreed
Form.

Availabijity Deduction means in respect of any Monthly Reporting Peviod or part thereofl
the adjustment to the Soitary Charge for lack of Availability in such Meonthly Reponting
Pencd or part thereol calevlatd in accordance with Part 1A and Part 2.

Availability Model means Part 2 Table 1 comprising the basis of calculation of
Availabiliy Deduchons,

Availability Regime means the regime governing Availability, as set down in Part 2.

Availability Report means i respect of any Monthly Reporiing Period, or part thereof
a repont prepared Dy e SPC seting o e Availability or otherwise of cach Comparent
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Unit during such Monshly Reporting Period or Part thereof in the Form set out in Part LA
Table 3h or as amended with the prior agreement of the Trust.

Available shall be construed in accordance with Part 2 and non Available, Availabilicy
and mon Availability construed accordingly.

Band A means in relation t0 ¢ach Component Unit, days 1 o 3 inclugive of the
Measurable Period.

Band A Day means a day during part of which the relevant Componznt Unit is mot
Available failing within Band A.

Band A Deduction means, in relation to each Component Unit, the daily reduction in
payment to the SPC for days 1 to 3 of any Measurable Peried as set down in the
Availability Model under the heading “Band A Daily Doduction”.

Band B mecans, in relation to cach Component Usit, days 4 to 5 inclusive of the
Measurable Feriod.

Band B Day means a day during part of which the relevant Component Umit is not
Availahle falling within Band B.

Band B Deduction means, in relation to each Component Unit, the daily reduction in
payment to the SPC lor days 4 and 5 of any Measurable Period as set down in the
Availability Model under the heading "Band B Daily Deduction”.

Band C means, in relation to each Componenr Unit, days 6 to 7 inclusive of the
Measurable Period.

Boand C Day means a day during part of which the relevant Component Unit is ndt
Available falling within Band C.

Band € Deduction means, in relation to each Component Unit, the daily reduction in
payment to the SPC for days 6 and 7 of any Measurable Period as set down in the
Availability Model under the heading "Band C Daily Deduction”.

Band D means, in relation o cach Component Unit, days 8 to 9 of the Measurable
Feriod.

Band D Day means a day during parnt of which the relevant Component Unit is not
Available falling within Rand T2

Band D Deduoction means, in relation (0 £ach Component Unit, the daily reduction in
payment to the SPC for days 8 and @ of any Measurable Period as set down in the
Availability Madel under the heading "Band D Daily Deduction”.

Band E tmeans, in relation to each Component Unit, day 10 of the Measurable Periad and
any day thereafier.

Band E Day means 3 day during part of which the relevant Component Unit is nor
Available falling within Band E.

Band E De¢duction means, in relation w gach Component Unit, the daily reduction in
payment to the SPC for Band E Days as set down in the Availability Model under the
heading "Band E Daily Deduction®.

SNINKT [WP.5CH [ HA AL PHLOUN THALT. MASTER

17 Marct |5k Am

MeClure Nalsmith

T



Hairmyres DGH - PF1 Contract Page 5§

Basic Design means the drawings and others detailed in Part 13B prepared by or on
behalf of the SPC ail of which is in Agreed Fomm,

Basis of Adjustment has the meaning ascribed Lo it in paragraph 9, Part 1A

Bed means an inpatient Bed a1 the Hospital.
Bed Capacity means the number of Beds in the Hospita! from time o time.

Beachmark means to compare the movement in the price of the relevant I'csied Service
with movement in the costs/prices of providing equivalent services in other cstablishments
m the NHS as described in Clause 42 (Market Testing/Benchmarking Services) and
Benchmarking shall be construed accordingly.

Benchmark Pool means service costs in respect of each of the services comprised within
the Tested Scrvices, from a comparable pool of district general hospitals in Scotland as
identified by the Trust acting reasonably. Where the SPC do not agree with the pool
identified by the Trust, SPC may refer the matter to the Dispute Resolution Procedurs on

the question of the reasonableness of the Trust (bot for the avoidance of doubt not any
ather malter).

Benchmark Price means the aggregate average cost for all Services of the same type as
the Tested Services comprised within the Benchmark Pool.

Benchmark Price Movemeni means the movement {expressed as a percentage) in the
Benchmark Price in the period since the preceding Testing (ntr, in respact of the first
Benchmark since [ April 1997).

Break Costs means the properly and pecessarily incurred costs of early payment to
Funders under the Financing Documents (or other compensating payment of equivalent
cffect) on the basis that the funding is broken 5 Business Days after the date ol
termination of the Term or to equiprnent lessors under any lease of equipment reasonably
necessary for the provision of the Services to SPC or any Service Provider: the party to
whom or for whom Break Costs are paid shall be under obligation to use all reasonable
endeavours to mitigate the amount of such costs.

Building Contract means the design and build contract in the Agreed Fonn to be entered
inko between the SPC and the Contractor pursuam to which the Development is 1o he
carried cut and any variation thereto and any building contract entered into by the SPC
in addition to or in substitution for any such cantract.

Business Day means afl days (excluding Saturdays and Sundays) upon which banks arc
open for normal banking business in Edinburgh and London,

Category 1 Obligation means an obligation contained in the relevant Specification and
graded '1’ (carcying with il one Performunce Failue Point).

Category 2 Obligation means an obligation contained in thw relevant Specification and
graded *2* {carrying with it two Performance Failure Puints),

Category 3 Obligation means an obligation contained in the relevant Specification and
graded "3" (carrying with it three Performance Failure Poins).

Cuategory I Service Failure means 3 Service Failure which relates to a Calegory |
Obligation,
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Category 2 Service Failure means 4 Service Failure which relates 0 a Category 2
Obligation.

Category 3 Service Failwre means 4 Service Failure which relates to a Category 3
Obligation,

CCN means a change control note submitted pursuant to Clause 50 {Service Changes and
Facilities Changes) and Part 6.

CDM Regwlations means the Construction (Design & Management) Regulations 1994,

Change means a Facilities Change or a Service Change or a Change pursuant 1o
Clause 51 {Change of Law) and Changes means Facilities Changes and Service Changes
ar a Change pursuant to Clause 51 {(Change of Law) but not any other changes to the
terms of the PEL Documents or the cirgumstances of or affecting the parties.

Change Capital Costs tmeans the rcasonable non recurring costs (including any
construction and/or associaled costs) incutred by the SPC together with the reasonable
amount of any legal, accounting and other professicmal fees, funders or arrangers or other
such fees, design and/or technical adviser fecs, administrative costs and out of pocket
eapenses incorred in connection with the Change and any rolled up imterest under the
Financing Nocuments arising as a result of the Change and any interest on the fingncing
arranged o implement and finance the Change {in each case without double counting any
Change Financing Cost).

Change Capital Savings means the reasonable non recurring savings {including any
construction and/or associated savings) and any rolled up interest under the Financing
Documents avoidable by the SPC, less the reasonable amount of any legal, acconnting or
other professional fees, funders or arrangers or othes such fees, designed andfor technical
adviser fees, administrative costs and out of pocket expenses imewreed in connection with
the Change arising as a result of the Change.

Change Control Procedure means the procedurs set out in Part 6.
Change Failure has the meaning given to it in Clause 50.2.5 (Facilities Changes).

Change Financing Cost means the costs (o be incurred by the SPC of servicing the funds

required for financing the Chanpe Capital Cost which shall be:

(i) for Chaiges at or above the Change Threshold, the lowest cost reasonably
available to the SPC from reputable bankers and the cost of servicing new
equity andfor subordinated debt at the Equity Rate of Return and

{ii) for Changes below the Change Threshold, the lower of those costs set out in
(i) above (if the Funders consent 1o financing the Change on the hasis of (1)
above) and the sum of:

() up Lo an aggregate Change Capital Cost of £4,000,000, the
ageregale of (A) not more than the cost of the Standby Loan
Facility described in the Financing Docoments as if drawn
according to irs terms, and available for drawing, whether or not
utilised by or available for the SPC, i respect of not less than
90% of such Change Capital Cost (ur such higher percentage as
may be permited o the SPC under the Financing Doctiments},
and (B} the Equity Rate of Return in respeci of the balance, plus
{t) in excess of an apgregae Change Capital Cost of £4.000,000, at
the Equity Rate of Return provided that unless the funding is
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provided by way of equity or suhordinated debi, the consenl of
the Funders will be required.

Change Notice means a notice in writing from the Trust to the SPC requiring the SPC
to implement a Change and seiting out details of the Change required.

Change of Control means any allotment or fransfer of any shares or any interest in
shares or option 1o subscribe for or purchase shares in the capital of SPC or the entering
into or amendment of any agreement, comtract or other arrangement or the amendment
of the Articles of Association in each case in respect of SPC or the appointment,
tesignation ot remaoval of any director of the SPC which, if it occurs, would result in any
person or persons other thail the exisrng sharcholders in the SPC as at the Execution
Date whe exercise Control, obtaining or acquiring Control, but does not, subject to
Classe 34.1.3 (Change of Control of SPC) include any allotment or fransfer of shares 1o
a member of the Kier Group or a member of the [nnisfree Group or (i} include any
transfer of shares in the SPC or any shareholder of the SPC (ot any shareholder of sech
shareholder) by one bona fide institutional investor to another or (iii) include the transfor
of shares im Kier Group plc,

Change of Law means:

(i) the introduction, amendment, modification ot repeal of any Legal Provision:
a) having First Effect after Financial Closing and
k) affecting all or any of the Facilities or Services or their provision
and
c) either (i) giving rise W = wequitement for a change w the

Facilities or Services or {il) increasing the cost of provision of
the Facilities or Services

and which either:
(13} affect hospitals alone or are Health Related

{2 to the extent giving rige (o 2 requirement for a chanpe o the
Facilities, or an increase in the cost of provision of the Facilities
(i) have First Effect later than the Guarantee Periad or (ii) have
First Effect during the Guaraniee Period and with retrospective
cffcet after all Relevant Permissions for the Development have
been obtained, unless Known at 1 January 1998

{ii) the introduction, amendment, medification or repeal of any Relevam Tax
Law

(i} the introduction of selective emplayment tax after Financial Closing

fiv} the introdection after Fimancial Closing, but not later than the third

anniversary of the Time for Hospital Completion, of a minimum wage
applicable io all persons employed in the United Kingdom in excess of £3.75
per hour, RPT Indexed from 1 January 1997

v} the introduction of any Legal Provision which adversely and directly
discriminates against the SPC (or the SPC and other companies whe are
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responsible for designing building and financing and/or operating hospitals)

or apainst projects procured under the UK Government's private finance
initiative save that:

(a) no Change in Law shall accor solely on the basis that iis effect
on the SPC is greater than its effect on other companies and

{t) a change in taxes (other than as described in (i) above), or the
introduction of a tax, atfecting companics generally shall not be
a Change in Law in any circumstances

but excludes all other changes in Legal Provision amd the offects thereof,

Change Threshold means {i) the aggregate sum of £6,000,000 in respect of Change
Capital Cost during a period of fificen years following the Hospital Operations Date, and
(i1} zero thereafier

Claim means any claim, demand, proceeding or action made or brought by or against any
party to this Apresment of any SPC Siaff (but shall not include any claim for
consequential loss, loss of profit or lass of revenue except in respect of any claim from
any individual in respect of emnploymest or personal injury or death}.

Clinical Area means those patts of the Hospital where surgical and medical treatment is
garried out by the Trust Staff.

Comfort Letters means the letters issued by the Secrefary of State for Scoland and
addressed 1o the SPC and to the Fonders in the Apreed Fommt.

Compeient Person means a minister, mindistry, national or supranational apency, viliclal
or publi¢ or statutary person of, or the Government of Scotland, the United Kingdom or
of the European Union {bul not any individiaal member state of the Eurcpean Uniom)
which has jurisdiction over the SPC (in respect of matters relating to the SPC) or the
Trust (in respect of matiers relating to the Trust).

Completion Certificate means a certificate associated with the Development issoed by
the Local Authority confimmug eomplietion of all relevant works in compliance with all
relevant building warrants {or the Development.

Component Unit means a part of the Hospital identified as such in the Availability Model
and which is identiffed as () Trost accommodation-new huildings and (i) Trust
accommodation-existing buildings, as such Availability Model is amended from time to
time in accordance with Clause 50 {Change).

Confidential Information means:

(a} all information designated as such by elther parly in writing, save that the
SPC may not so designate any Project Document (v which the Trust is a
party {other than in respect of numerical and financial information) or ihe
Financial Model.

(b all information relating eo the identity, condition or medical history of a
patient of the ‘I'nast or at the Hospital
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i all information which relates 1o the business, affairs, activities, financial

posilion, prices, prospects, trade secrets, know how, personnel or suppliers
of either party

{d) all inforvnation which relates the proposals or plans of either party including
drafl business plans of the Trust and its directorates or depariments

except 1o the extent that the same is lawfully in the public domain or is requited to be
disclosed by a party by operation of law ar for registration,

Copnected Party means any company which is in the same Group as the SBC.

Constructive Total Loss means damage to or destruction of the New Build Hospital

where the cost of demolition and reinstatement including professional fees and VAT
would exceed £30,000.000 RPI Indexed.

Contamination means anything which if left untemedicd would be peasomably likely o

give rise at any time thereafier to an Environmental Claim and Contaminated shall be
construed accordingly.

Continning Period means the period beginning on the day foilowing the Primary Period
LExpiry Date, as such period is determined from time (o time pursuant to Clause 4.3
{Duration) and together with (a) the number of days during which a Force Majeure Event
exists in accordance with the provisions of Clause 70 {Force Majeurs) hereof during the

relevant part of the Contimuing Period and (b} any extension thereof pursuam to
Clause 4,2 {Duration).

Coniractor means Kier Build Limited appointed as coniractors for the Development by
the SPC.

Coniractor Collateral Warranty means the document described as snch entersd ino by
Eier Build Limited and the Trust which the SPC is to procure pursuant 1o Clause 17.2.5
{Contracts with Third Pariles) and the form of which is set out in Part 14,

Control means all or any of

fa} shares or the right to acquire shares conferring in aggregate more than 50%
of the total voting rights conferred by all the shares for the time being in

issue in the capital of SPC normally conferring the right to vote at general
megtings

b} the power to exercise voting rights conferring in the aggregatc more than
50% of the total voting rights conferved by all the sharcs {or the time being
in issue in the capital of SPC nomally conferring the right 10 vote at general
meetings

() the ability to control the composition of SPC's board of directors or
commitiees or eguivalent body or the decisions of such board, committees ot
equivalent body, whether through ownership of share capital, by contract or
otherwise.

COSHH means Control of Substances Hazardous to Health Repulations 1994,
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Creditor means each and any of the liquidator of, receiver or, stamtory administrator
appointed to the SPC ot creditor entering into possession of all or any of the assets of the
SPC or the Agent or the Bank’s Nominee (as defined in the Trust Direct Agreement).

Date of Expiry means the date of expity or sconer termination of this Agreement

{however the sarme may be terminated) in accordance with the provisions of this
Agresment,

Dealing has the meaning given to it in Clause 30 (Surplus Clawback).

Decision means a decision of the Expent given pursuant to Clanse 69 (Dispute Resolution
Frocedure).

Deed of Yariation of Ground Lease means the deed named as such set out in Part 30,

Deed of Variation of Occupational Sublease means the deed named as such set oue in
Part 31,

Default Point shall have the meaning given to it in paragraph 5 of Pant 10.
Defects Liability Periad means the defects liability period under the Building Contract,

Design Docunnentation means (i) the Basic Design (i} Stage D Design and {iii) all site
plans, plans, drawings, specifications, designs, lavouts, room data sheets, (whether on
paper or stored in electronic format) prepared or submitted by e SPC after the
Execution Diare, relating to the design and construction of the Hospital,

Design Liaison Precedure means the provedure ser ouf in Part 17.

Detailed Planning Conseat mesns the conditional planning permission dated 30 May
19497 (EK97/037) granted by South Lanatkshire Council for the ereciion of the New Boild
Hospital and 36 staff residences.

Developed Desipn means the Design Documentation necessary for the Development, ot
as the context requires, such parts of i as are then in existence.

Development means the demolition and/or alteration of existing buildings and the erction
construction and installation of the works contemplated by the Approved Design and the
Belevant Fenmissions,

Development Phase means the date commencing on Financial Closing and ending an the
Hospital Operations Drate,

Disputed Amounnt means any sum which may be due for payment to the SPC hereunder,
but emtitlement to which is in good faith disputed by the Trust, and of which dispure the
Trust has given notice to the SPC pursuant to Clause 8.6 {Disputed Invoices) hefore
making a deduction of or withholding such sum.

Dispute Resolution Procedure means the dispuie resolution procedure set oub in
Clause 69 (Dispute Resolution Procedure).

Environment inclodes reference o land, air and water,

Environment Laws means any law relating 1o or pertaining to the Environment or the
healih and safety of the public andfor workers and includes references o common law,
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nuizance, The Public Health Acts, The Corrol of Pollution Act 1974, The Health and
Safety at Work ete Act 1974, The Environmental Protection Act 1990, The
Envitonmental Act 1995, The Sewerage (Scotland) Act 1963, The Water (Scotland) Act
1980, The Alkali Works Regulutions Act 1906, The Clean Air Act 1993 and all codes of
praciice issued thereunder or in connection therewith and all EC Regulations, Decisions
and Directives relating to the Environment having force from time to time in Scotland

Environmental Claims means all claims, demands, actions, proceedings, prosecutions
or other enforcement action made or brought againgt or requirement imposed upon the
5BC {and without donble counting SPC Staif) by any Competent Person and/or any third
prarty pursuant to Environmental Laws in respect of the Now Build Hospiral.

Equipment means Mew Equipment and Transfer Equipment.

Equipment Commissioning Program means the timetable and detailed program of tests
1o be carried out by the SPC in order to demonstrate compliance with the specified
performance criteria as specificd in Part 18 and pursuant to Clause 21.1.10
{(Commissioning, Completion and Taking Owver).

Equity Investment means the iniGal paid up subscription price of all the shares in the
share capital of the SPC (being at Financial Close £100) and increased by the subscription
price of additional shares issued by the SPC with the consent of the Trust provided rhat
in each case such amounts Tave been expended solely for the purposes of fulfilling the
SPCs obligaiions aler this Agreement.

Equity Rate of Retwrn mizans the rate of return on investment 10 Investors apreed for
the purpose of the PRI Contract being 17.30 % real {irrespective of the actual rate of
return from time W Ame).

Event of Default means an event described as such in any part of the PFT Documents,

Execution Date means the daie on which this Agreement is presumed under section 3 of

the Requirements of Writing (Scotland) Act 1995 o have been granted by the Trust zd
the SPC.

Existing Buildings means the land delineated in orange and hatched ted on the Plan
numbered 1 but exchuding the LHC Building and such part of the New Build Hospical
which falls within the oranpe delineated area.

Existing Buildings Certification Date means the date an which a certificate in relation
to the Existing Buoildings is issued pursuant to Clause 27.12.

Existing Hospital means the land delincated red on the Plan numbered 4 and including
the buildings thereon.

Expert means the person appointed pursuant 1o Clause 69.2 {Reference to an Expert),

Exiension of Time means a permitied extension of time under Clause 25 (Extension of
Time for Hospital Completion).

Facilities means the facilities © be made available by the SPC to the Trust as a
consequence of the design, construction, financing, equipping and Commissioning of the
Development and New Eguipment in accordance with the obligations of the SPC under
the PFI Trocuments.
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Facilities Change means a change made pursuant 1o Clause 50 {Service Changes and
Facilities Changes) to (he Fagilities (including without limitation changes o the New
Equipment reguired at the Hospirtal) oceurring at any time during the Term.

Financial Closing means the last date upon which each of the Trust and the SPC issues
welitten confirmation that their respective conditions precedent to this Agreement has been
satisfied or waived in accordance with Clause 3 {PreConditions) and the Agent issues
written confirmation (o the SPC and the Trust that the conditions precedent to the
provision of finance under its Financing Documents have been satisfied.

Financial Default in relation to any party means the appointment of a liquidator, receiver
{over a material patt of the asscts of the relevant company) or slatulory administrator, o

in relation to the ST alens, upon a Creditor entering into possession of the Greund
Lease.

Financial Indebtedness means any indebtedness in respect of:
{a) tnomies horrowed or raised

{t any liability under any debemure, bond, note, Toan siock, documentary credic
oI avceplance or ofher security

() the amount payable in respect of any asset acquired by a person where such
payment is deferred for more than 90 days afier the date on which the person
obtained possession of the asset concerned

id} 4 liability arising under any mterest or currency exchanpe agresment, forward
interest rate or forward currency ¢xchange rate agreement or other hedging
instrument

) any guarantce, (ndemnity or similar deed or agreement relating to tinancial

loss of any person arising in respect of any of the matters described above
and within this definitdon; and

{f) liabililies under leases cateporised as finance leases under applicable UK
accounting standards.

Financial Model means the financial model for the Project as contained in Part 1C.

Financing Docoments means the loan agreements, swaps, hedging agreemmuants | security
agreeinents, ywarantees, shareholder and subscriplion agreements and al] oiber documenes
related o the construction and financing of the Hospltal oli in the Agreed Form al
Financial Close as the same may be amended pursuant to a Change.  After the Hospiral
Operations Date the Financing Documents shall be all such agreements and other

documents relating ro the construction and financing as amended or replaced pursuant o
Clause 54.2.2 or pursuant to a Change.

First Effect means in respect of any Legal Provision the date upen which such Legal
Provision first comes 1uo force.

FM Service means the serviee, more particulatly described in Part 22, of procuring the
provision of and managing the provision of the Managed Services,

Farce Majeure Event means any of:
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(3} war, hostilities {whether declared or undeclaned), invasion, armed conflict or
act of a foreign enemy, mobilisation, requisition or cinbarge
by rebellion, revolution, insurrection, military or gsurped power or civil war
{c) ionising radiation or contamination unless the source or cause of the

contamination or radiation is brought tu or near the New Build Hospital by
or on behalf of the SPC or any cther person for whom the $PC is responsible

{d) tiol, commeotion or civil disordes except where restricted to employees of the
SFC or its sub contractors

= pressure wiaves caused by aircraft or other actial devices

(f} general strike, being a strike of substantially the whole workforee in the

United Kingdom, beyond the sccond complete day of such strike

but enly to the extent that after Financtal Closing the same shall be beyond the reasonable
control of a Farly, and shall materially and adwversely affect the perfoeomance by such
affected Pamty of its oblipations pursuant to this Agreement, and such material and
adwverse effect could not have heen overcome by the exercise of diligence and reasonable
care {which shall include acts and activities to prevent a Panty’s facilitics from a casualty
event which are reasonable in the light of the iikelihood of such event, the prohable effect
of it if it should oceur and the likely efficacy of the proiection measures).

Funder mesns any institution o1 incorperated body providing funds or swap or hedging
insiruments 1o the SPC for the purpose of carrying ot the Developinteit.

Funder Paymenis shall bear the meaning given to them in Clause 88 (Payinents
Following Early Termination},

Good Industry Practice means the exercise of that degree of skill, diligence, prudence,
foresight and vperating practice which would reasonably and ordinarily be expected from
a skilled and experienced operator engaged in the same type of undertaking as that of the

SPC or 3Service Provider or Comtractor. {as rclevant) under the same or similar
circurmstances.

CGround Lease means the ground lease of the New Build Hospital, being the document,
part af the PFI Documents of even date herewith, described as such encered into by the
Trust and the SPC in the Agreed Form,

Group has ihe meaning aseribed to it in Sgction 229 of the Income and Corporation
Taxes Act 1988,

Guarantee Period mezns the period from Financial Closing o the aggregate of (i) the
dale seven years theteafler and (1) any period during which liguidated damages are
payable pursuant to Clause 16.2 (Construciion Obligations).

Hard FM Services means those Managed Services specified in Pan 23 and grouped
under the heading "Hard FM Services",

Health Retated means relating only w health care ar the providers or provision of healih
care.
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Health Service Body has the meaning ascribed 1o it by Seciion 4 of the National Health
Serviee and Commurmity Care Act 1990.

Hospital means the New Build Hospitat together with, from the Existing Buildings
Certification Date. the Existing Buildings.

Hospital Buildings Commissioning Program means the timetable and detailed program
of tesis (o be carried out by the SPC 1o enable completion of the Development ko be

achieved as specified in Part 18 and pursvant to Clause 21.1.1 (Commissioning.
Completion and Taking Ower),

Hospital Commissioning meuans the series of tests to be carried out in relation o the
Hospital buildings, New Equipment and operating systems in accordance with the
Hospital Commissioning Procedure to enable completion of the Development w be
achieved as specified in Part 18 and pursnamt to Clause 21.71.1 (Commissioning,
Completion and Taking Over).

Hospital Commissioning Certificate mcans a cerificate issued by the Independent
Certilier pursuant to Clause 21.3 (Commissioning, Completion and Taking QOver).

Hospital Commissioning Pracedure means the pracedures as cutlined in Part 18

Hospital Commissioning Progeam means any or all of the following:

{H the Iiospital Buildings Cunumnissioning Program
(ii) the Operating Systems Commissioning Program
{ilI) the Eyuipment Commissioning Program.

Hospital Cover Exclusion means any of the Insured Rigks 1o the exten o which the SPC
is unatle 1o obtain insurance cover, solely by reason of such cover ceasing to be available
to hospitals or Health Related buildings.

Hospital Operations Date means the date of issue of the Hospital Commissioning
Certificate,

Tncome Generation Scheme shall bear the meaning piven to it in Clanse Y (Income
(reneratinon Schemes).

Inereased Operating Cost means the reasonable extra costs (other than Change Capital
Cuones) necessarily incurred by the SPC or the Principal Service Provider or Service
Provider (withoue any double counting) in providing any Scryvice a5 a conseguence of any
Change on the basis thar the Service Provider shall be entitled to the profit margin
obtained on the provision of the Services as a0 the time of the Execution Date.

Indemnity Amount means any sum which is immediately due and payable by the 3PC
to the Trust pursuant to (i} any imdemnity given in this Agreement, or [ii) any award of
damages by any competent ccurt or persaant to Clause &9 (Dispute Resolution
Frocedure), and of which sum the Trust has pgiven nolice to the SPC pursuam 1o
Clause &.6 (Disputed Inveicss) before making a deduction or withholding such sum.

Independent Certifier means the persan appointed on terms which are in the Apreed
Form pursuant to Clause 21.2A (Commissioning, Completion and Taking Over), for the
purpose of Hospita! Commiszigning.
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Innisfree Group means [nnisfrez Partners Limited, Tnnisfree Limited or any of their
respective subsidiary undeniakings or parent undertakings or any subsidiary underiaking
of such parent undertaking or any partnership (or any partoers of such parinership) of
which any of them is the general partner, manager or adviser, or any umil trust,
investment fund, punnership or other fund of which any of them is trustee, manager or
alviser of any unit trust, investment fund, partnership or other fund, the managers of
which are advised by any of them (the "Defined Group") or any nomince or trustee for
any member of the Defined Group (whether on a change of nominee or trustee or
otherwise) or the holders of units in, or partners in or members of or investors in any
umit trust, investment trust or fund referred to in this definition.

Insurance Threshold shall have the meaning given 1o i in Clavse 59,9,

Insured Risks means these risks against which the SPC is required to keep insurance in
foree pursuant to Clause 59 (Insurance} and Part 9.

Insurers means (i) the Insurers specified in Part 2 or (i) such insurance offiee or

underwriter of repute selected by the SPC and approved by the Trust, whose approval
shall not be unreasonably withheld or delayed.

Intcllectual Properiy Rights mewns patents, trademarks, service marks, design rights
{whether registerable or otherwise), applications for any of the foregoing. copyright,
knowhow, trade of business names or other similar rights or obligations (whether
registerable or not) in any country {including but not limited to the United Kingdom).

Interest Rote means the base lending rate of Barclays Bank plc from time to time in
force.

Interim Period means, in relation to cach Sarvice, the period between the Execution Date
and the relevant Service Start Date.

Intcrmediate Maintenance Program mcans the program agreed from ime to time, and
in any event reviewed ai monthly intervals beiween the SPC and the Trust {acting
reasonably) to accommodate preventative and ongoing maintenance of the Hospital on an
ongoing basls, provided that such mainlenance is ool maintenance which a competent
contractor under obligation to make the Hospial continuously Availahle would have
carried out i accordance with the Planned Maintenance Program. In the event that the
Trust withholds its agresment o a proposed program, it must give notice of this and of
its reasons for withholding consent within 5 Business Days of receiving the proposed
program. 1o the event that the Trust unreasonably withholds s agreement 1o a proposed
pragram, nve Availability Deductions shall apply in respect of any non Availability which
would 1l have arisen had the proposed program been adopted.

Investors means Kier Limited repistered number 1611136 and Innisfree Partners Limited
registered number 3078744 in its capacity as general partner of the Innisiree PFI Fund,
as shareholders and providers of Subordinsted Debt in the SPC together with any
transferee or other shareholder or holder of Subordinated Debt from time to time of the
SPC {other than any shareholder or holder of Subprdinated Debt who bas obtained hiz
shareholding on Subordinated Debt in breach of the terms of this Apreement).

Known means that at the relevant date the Lepal Provision ot any sitnilatr Legal Provision
has boon publicly proposed whether in any green paper, white paper, dratt legislation,
subordinate legislation, treaty, regulation, directive or decision in each case published by
HM Government and/or Faropean Commission and that building contractors building
hospital projects of a similar scale and complexity would be expected to be aware of it.
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Legal Provision means any (i} law, stature, statutory instrument. order, byelaw, or other
enforceable legislation and (i} any regulation, directly applicable directive, decision or
other legislation of the European Union (or its predecessor organisations) having the force
of law in Scotland from time to time or otherwise applying to the SPC or the New Build
Hospital provided that any guidance or practice issucd from NHSiSME (including without
limitation health technical memoranda hospital building notes and Scottish heaith building
notes)shall not be binding on the SPC unless instrucied as @ Change after Financial Clase,

LHC Building means the land delineated in black and hatched red on the Plan nunibered
2.

Liaison Group means the group described as such established by the parties pursuant to
Clause 47 {Liaison Group).

Linked Organisation means any person or finn or other budy in which the SPC has 2

direct or imdirect interest or in which any person firm or body which has a direct ar
ielirect interest in the SPC has any such interest,

Lacal Awthority means South Lanarkshire Council, or any successor as local autherity
within the meaning of the Local Government et (Scotland) Act 1994,

Losses means any liabililies, darmages, losses, penaliies, costs and/or expenses (including
all legal expenses calculsted on a client solicitor basis) incurred by a party to this
Agreement but not consequential loss, loss of protit or loss of revenue,

Magaged Services means the services described in Clause 33 (Managed amd FM
Serviees) and in Part 23 and Manaped Service shall be sny onc of them,

Marginal Tnit Price means £2.63 in aggregate (compnising in respect of the following
Managed Services: Catering {patients) £2.25, Housekeeping £0.32 and Portering £0.06)
which cost is par of the cost of 2 Service.

Market Test incans to invite competitive tenders for the Tesred Services in accordance
with Clanse 42.7 {Market Testing Proceduresy and Marcket Testing shall he construed
acuordingly .

Murket Test Price means the cost of 4 relevant Tested Service as offered by the party
whose bid 15 selected pursuant to Clause 42,

Measurable Period means any continuous peried of non Availability of any Component
Unit.

Member of the Kier Group means Kier Group ple (registered number (27080300 or any
compiny which is a Subsidiary of Kier Group ple.

Monthly Reporting Period means a period of ! calendar month {or part thersof in
respect of the first and last period of the Term as may be appropriatc) during which
Performance Failure Points will be measured.

Monthly Score means in relation to o Managed Service the total number of Performance
Failure Poiots allocated to the SPC in respect of such Managed Service in a Monthly
Reporting Period in aceordance with Part 10

Net Profie Before Tax shall have the meaning piven to it in Clause %4 (Target Revenue
& Recoverable Revenue).
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New Buifd Hospital means the areas of ground delingated in red on (e Plan numbered
3 together with everything therein and thercon.

Hew Equipment means Groups 1 and 2 equipmert as requincd by the Approved Design
for the use of the Trust staff exclading Transfer Equipment supplisd o1 installed at the
Huospital at any time during the Term.

NHS means the National Health Service.

NHSSME means the National Health Service in Scotland Management Executive.
Non Clinical Areas means all pans of the Hospital which are not Clinical Areas.
Occupancy Report means a report prepared by the SPC selling ouwl the number of
Occupied Bed Days at the Hospital in 2 Monthly Reporting Period in che form set out in

Part 1A Table 3a or as amended with the prior agreement of the Trust.

Occupancy Variation means the adjustmemt to the Unitary Charge for a variance in

Coeupied Bed Days from the assumed level of 339 Occupied Bed Days per day calculated
in aecordance with Part 1A,

Occupancy Yariance shall have the meaning ascribed to it in Parl 1A,

Ocenpied Bed Day means a day on which a Bed is occupied by a Patient at (W.00hrs
{midnight).

Oconpational Suhlease means the document described as such, pant of the PFI

Docunents, of even date herewith entered into between the Toust amd the SPC i the
Agreal Form.

Open Markel Value bas the meaming given to it o Clause 30 (Sorplus C Ia.wbatk}_
Operaling Systems Commissioning Program means the timetable and dewsiled program
of tests 10 be carried out by or on behalf of the SPC in order to demonstrate compliance
with the specified performance criteria as specified in Pam 18 and pursuant to
Clause 21.1.1 (Commissioning, Completion and Taking Over),

Operational Saving means the costs (other than Change Capital Savings) reasonably
avuidable by the SPC or the Principal Service Provider or Service Provider in providing
any Service as a consequence of any Change calculated on the basis that the Service

Frovider be entitled to (he profit margin cbtained on the provision af the Services as ot
the titne of the Exceution Date.

Outline Program means the timetahle and program for providing the Facilities set out
in Part 16.

Overflue Tnierest Rate mneans 3% above the Toterest Rate.
Part mewns u Part of the Schedule,

Party means a party to this Agregment.

Patient means any patient ar the Hospital.

Patients Charter means the document described as such, contained in Part 26.
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Payment Year means a period of one yrar starting on 1 April and ending en 31 March
in the following calendar year.

Performance Deduction means in respect of any Monthly Reporting Period the deduction
from the Unitary Charge for performance failure in such Momnthly Reporting Period
caleulated in accordance with Part 1A which shall equal the wtal number of Performance
Failure Points for (he relevant Managed Service multiplied by the Performance Failure
Point Value for such Managed Service provided always that the Performance Deduction
for any Managed Service shall not for any Monthly Reporting Period exceed 50% of the
Service Cost of such Managed Service.

Performance Failure Peint means a point allocated to the SPC for performance failure
under the Performance Monitoring System.

Ferformance Failure Point Value in relation to a Managed Service is calculated as:

v =11 (M)

where:

v is the Performance Fallure Point Yalue

P is the Service Cost of 1he Managed Service (disregarding the Occupancy

Wariation) lrom e w ume

Q is the mtal mumber of Category 1 Obligarions, Category 2 Obligations and
Calegory 3 Obligations in that Managed Service from time to time

such Performance Failure Point Value ag at the Execution Date being set out in Part 23
in respect of each Managed Service,

Periormance Monitoring Report means 4 report prepared by or on hehalf of the SPC
in accordance with paragraph 6.1 of Part 10 and including a schedule in the form set out
in Part 1A Tables 3c and 3d or as amended with the prior agreement of the Trust.

Performance Monitoring System means the system for monitoring each of the Managed
Services ret out in Part 10,

Performance Regime means the regime agreed helween Ihe parties governing
performance of Managed Services, as set down in Part 10 and in the Specificalions set
out in Parl 23,

Permitted Deduction means any Disputed Amount, any Indemnity Amount, the increasse
in cost to the Trust of procuring (or itself providing) a Service atising on the te-tendering,
of 4 Service by the Trust after it has exercised its rights under Cluuse 44 {Repluceinent
of Service Providery, and those sums so described in Clauses 8.2, 23A, 332, 24 3 44 7,
50.2.8, 59.5 and 70.5.

Permitted Use means use as 2 hospital and/or for the provision of any form of healthcare
or social care, and for all purposes ancillary thereto,

PFI Contract means this Agreement.
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PFI Documents means the PFI Contract and the documents, each in the Agreed Form,

detailed in Part 3 and where the context requires shall mean only those documents which
remain in force at the relevant time.

Plan mcans cach plan annexed and executed as relative hereto and numberad 1. 2, 3, 4,
and 5 eespectively.

Planned Maintenance Program means the indicalive program lor planned maintenance
of the Facilities as set out for infonmation in Part 28

Planning Acts means the Town and Countey Planning (Scotland) Acls 1972 10 1997 and
any local or public statutes re-emacting or modifying or replacig the same anl all
statutory instruments miles orders notices directions and regulations made thersunder.

Planning Agreement means an agreement effected pursuant to section 73 of the Town
and Country Planning (Scotland) Act 1997,

Planning Authority means any Relevanl Authority in relation to an application for
Detailed Planning Consent.

Planning Decision means 1 decision {including a deemed refusal) of a Relevant Authority
in relation to an application for Letailed Planning Consent.

Pre-exisfing Contamination mcans the cause of any Envirpnmental Claim or
Eemediation Work 0 the extent such cause arose ar existed prigr to Financial Clesing
bt only to the extent that such Pre-existing Conlaminarion (1} would not reasonably have
been expected to have heen discovered prioe o the Hospital Operations Date by a
building conttactar, invelved o the construetion of the New Build [Mospital, who had
exercised reascnable skill and care o the perfennance of is construction abligations and
(it} of which the 5PC or the Coniractor were nor in fact aware at Financial Closing.

Pricing Schedule means Table 2 of Part 14

Primary Period means the aggregate of (i) a period of thirey (30} vears from the Ilospital
Operations Dare and (i) the number of days during which a Force Majeure Evant existed
during that peried, determined by Clause 70 {Foece Majeure).

Primary Period Expiry Date gccurs on the expiry of the Primary Period.

Principal Contracts means {i) the Boildmg Contract (i} the Principal Services Contract
and riiiy the appointments of each of the Architect and the consulting mechanical and
clectrical engincer related to the Development, in Agreed Form.

Principal Services Contract means the contract described as such between the SPPC and
[55 Mediclean Limited in the Agreed Form.

Principal Service Provider means [55 Mediclean Lid (registered number 163%4%37) and
any suocessor permitted by the provisions of this Agreemeant.

Proceeds means the ner sale proceeds and share of uplift {in the amown wnd doe at the
time stated therein) due to the Trost pursuant W Clauses 29 {Transler of Surplus Tand at
Hairmyres) and Clause 30 {Surplus Clawback).
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Professional Team means the Architect and any cunsulting structural engineers,

consulting mechanical and electrical engineers employed by the Contrastor providing
services in connection with the Developroent,

Professipnal Team Collateral Warranties means the documents described as such
entered into by certain members of the Professional Team and the Trust which the SBC

is to procure pursuan to Clause 17.2.6 {Contraces with Third Parties} and the forms of
which are set out in Part 15,

Program means the detailed program for providing the Fucilities based on the Outline
Program and as drawn up in accordance with Clause 12 {Project Duties and Program).

Prohibited Materials means any of the materials listed i Pan 27,

Praject means provision of the Facilities and Services in accordance with all the terms
ol the PFI Documents.

Project Documents means the decuments comprising the PFL Documents, the Financing
Documents, the Trust Direct Apreement. the Services Direct Agreement, the Contractor
Collateral Warranty, the Professicnal ‘l'eam Collateral Warranties, the Assignation of
Performance Guarantees and any sub contracls entered into by the SPC in rospect of its
obligations widet the PFI Documents and anv other document which the SPC and the
Trust agree in writing shali be a Project Dogunent.

Pratected Period means the perind comsnencing oo temmination of the Term in
accordance with Clause 64,1 {The Trust’s Right o Terminate) and ending on the later of
(i) the date which would have been the Primary Period Cxpiry Date, but for such
termination, as atticipated at the date of such tenmination and (i} if any notice has been
given pursnant to Clause 4.2 (Duratiory at or hefore the date of such termination, the then
anticipated date upon which the Term would have expired, but for termination pursuant
to Clause 64.1 (The Trust's Right to Tenninate).

Provider Service Manager mesns a person appointsd pursuam 1o Clause 46,2
{Authorisation - Provider Services Munagers) and Provider Service Muapagers shall be
constiued accordingly.

Recurds means the records which conscitute Part 11.

Recoverable Revenue means an 8% share {or sach other percentage as the partias may
agree) of Total Reverue above the Targel Revenue in relauon to a Schetne, which amount

is to be received by the Trust, under Clause 9.4 (Target Revenuwe & Recoverable
Revenue).

Relevant Appointor has the meaning aseribed to it by Clause 69 .4 {Helevant Appointor),

Relevant Authority wcans the Scorctary of State for Scotland or as he may specily any
public or local authority or any other statutory or non statutory organisation ar body

whose approval may be requited for the carrying out of the Development ar any part
thereot.

Relevani Equipmeni bears the meaning given to it in Clause 4005 (Relevant Equipment},

Relevant Penmissions means the Deailed Flanning Consent und such [uriber plaming,
penmissions, building wurrants and other necessary comsents, eacluding the Trust's
Consents, as shall be reguired in connection therewith and as shall have been approved
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by the Trust such approval not (o be unreasonably withheld Laving regard to the value
of the T'rust’s interest in the Development.

Helevant Meonitoring Period has the meaning ascribed w it in Part 10, paragraph 1.3.
Relevant Standards means the stamdards set out in Part 16,

Relevant Tax Law means all Tax Law but excluding Tax Raics,

Relict Event means a strike by the Trust or its employees but only to the extent that after
Financial Clesing the same shall materially and adversely affect, or increase the cust of,
the perfotmance by the SPC of its obligations pursuant to this Agreement, und such
material and adverse effect could not have been overcome by the exercise of diligence and
reasonable care (which shall include acts and activities to prevent a Party’s tacilities from
4 casualty event which are reasonable in the light of the likelihood of such event, the
prohabie effect of it if it should occur and the likely efficacy ol the protestion measures).

Remediation Works means such work (including investigative works) as need to be
carried out to the Hospital and, solely as a conseguence thereof, (o the Development:

(i 1o comply with any conditions in any Relevant Permission concerning Pre-
existing Contamination or Contarmnated T and

i) to ensure thar there is o0 reasonable progpect that any Environmental Claim
in respect of any substances in on or wider the Hospital could successfully
be brought against the SPC 0 respeel ol the Hospital.

Remedy Periods means in celation b 2 Service Failure Category 1, 4 peried of 24 hours
and in Tefation to a Service Failure Category 2, s period of 12 hours or, if thers 15 2
different Remedy Period set apainst the relevant Category of a Managed Service in
Part 23, such different Remedy Period: there is no Remedy Period for a Service Fuilure
Category 3, or for a Service Fatlure which is a breach of a Legal Provision. A Remedy
Periad begins on the occurrence of the relevant evenl except in the ¢ase of an event which

a cumpetent Service Provider would not have detected in which case the Remedy Period
begins when the relevant event is reported.

Reperts means the repocts specificd in Pare 11,

Residual Yalue means the assumed £3m at the Frimary Period Expiry Date.

RP] mecans the general index of retail prices (all itewss} {currently known as RPT)
carpiled by the Office for Mational Statistics and puhlished by HMSO o1, following any
adjustment to the basis of which, or non publivation of the same, an aliernative iodex
which, in the reasonable opinion of the Trust, most closely approximates thereto.

RPI Indexed means that the relevant amount shall be adjusted by the movement in RP1
between the Execution Date (unless another daie is stated) and the relevane date from rime
to time at which any calewlarion is made usimg thal ralevant smount,

Schedule means the Schedule in 31 Parts anngxed and signed as relative herero.

Schiedules of Accommodation means those schedules as set out in Part 134,

Schercte means an Income Generation Scheme cacried out in accordance with Claose ©
([tcome Generating Scheme).
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Scheme Accounts means in respect of any Scheme the accourts which relate o the
financial operation of such Scheme.

Section means a group of Clauses in this Agreement, so described by reference to the
subject of the Scction.

Senior Debt means the amount payable by the $PC in accordance with Table 4 to
Part 1A as amended pursuam to any Change (including accrued interest to redeem the
loan facility of £75,000,000 under the Financing Documents {or whete the Financing
Dacuments have been amended or replaced pursuant to Clause 54 of this Agreement the
eguivalent which would have been owtstanding at such date had the Financing Drocuments
nel been amended or replaced) to the extent that such amounts have becn (i) pruperly
disbursed pursuant o Clauses 5 and 27 of the Credit Agreement forming part of the
Financing Documetus, and (i) have not arisen directly or indirectly as a result of the
breach by the SPC of any provisions of the Financing Documents other than a breach
arising as a result of a Trust Event of Default or Force Majeure Event.

Serious Breach means a breach of Clause 75 where i} a forbidden act results in a
material financial Ioss to the Trust which cannot be recovered or (i) the forbidden act
results in a loss ol confidence by the Trust in the management of the SPC in that it knew
{or ought to bave known) of the corrupt act and did not immediately act 1o prevent it and
inform the Trust: and in all othcr cases the occurrence of a forbidden act shall not he
sutficiently serigus o entitle the Trust to terminate this Agreement.

Service means the Acvcommodation Service, the FM Seivice and the Maoaged Services
or where the contest reguires, an individual Managed Service.

Services Audit Procedure meaos the audit provedure referred (o in Clause 34 4 designed
12 achieve auditing of the aperaticn of 1he Perfpnmance Monilaring System by the SPC.

Serviee Change means a change, made pursuant to Clause 50 {Service Changes and
Facilities Changes) in the duties comprised in an existing Managed Service.

Service Cost means in respect of a Managed Service that part of the Unitary Charge
which comprises the component cost of such Managed Service.

Service Default has the meaning ascribed to it in Clauses 43 (Service Default).

Services Direct Apreement mcans the document in the form appearing at Part 12C

described as such to be entered inte by the Trust, the SPC and the Principal Services
Provider of even date herewith,

Service Failure means, subject to applicable Remedy Periedds, a lailure an the part of the
SPC or a Service Provider to perform any task or duty comprised within or necessary for
the performance of a Managed Service to the relevant standards set out below, as follows:

Category 1: Failures which deteact foom the guality of the Managed Services
provided for the operating environment of the Treusi

Category 2: failures which impede the noemal operating efficiency of the
Trust
Category 3: failures which mhibit the Trust's or other Service Provider's

ability to deliver services which place the well being of paiients,
staff or visitors to the Hospital in danger.
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Service Period means, in relation o a Managed Service, the initial period during which
the Service Provider is contracted to provide that Managed Service until the Managed
Service is 10 be Tested in accordance with Clause 42 (Market ‘Festing/Benchmarking
Services) and each seven year period as specified in Part 23 during which a Managed

Service is 10 be provided berween Market Testing or Benchmarking and in relation o the
Hard EM Services, means the Term.

Service Provider means. in rclation o a Managed Service, the SPC and any sub

contractor authorised for the time being 1o provide that Managed Service and in refation
to the FM Setvice, the Principal Service Provider.

Service Standards means in respect of a Service each amd every reguirement and
standdard relating 1o a Service set out in the relevant Specification, the PEl Docummenls,
the Patients’ Charcer insofar as it relates to the Services (to the extest reyuired under the
relevant Specification} and more generally in accordance with Good lndustry Practice.

Service Start Dale means in relation o any Service the datz an which the SPC or 2
Service Provider conunenves the performance of activities comprised within that Service,

SPC means the said H DGH Limitad and its permitted successors and assipnees.

SPC Contract Manager means the person appointed by the SPC pursuant to Clanse 46. |
{Authorisation - SPC Contract Manaper).

SPC Events of Default means the events specified in Clause 63 (Events of Default}.

SPC 1efection Risk means the existence of an infection or medical condition atfecting
Patients. Trust Statf, SPC Staff or third parties who have entered the Hospital, -the
occurrence of which is a result of (i} a breach by the 5PC of any requirement of a
Specification, or {ii) any breach by the SPC or SPC Staff of any Envirommental Laws:
the risk and responsibility associated with any circumstance or breach so described, and
the conscquences flowing from it, shall rest with the SPC such that (a) it shall have no
entitlement to payment of any sum pursvant to Clause 35.2.4 (Cuthreak) and (h)
Availability and Performance Deductions may he made in accordance with the
Availahility Regime and Performance Regime.

SPC Staff means the employees, consultants, indgpencent contractors and agents of the
SPC, ihe Contractor, the Principal Scrvice Provider and the Service Providers and

includes the employees, consoltants, agents and mdependent contractors of permireed sub-
CoOniractors.

Specification means each ourput spacification for the Services appearing in Part 23, and
Specifications shall be construed aceordingly.

Stage ¥ Desipn means the drawings and other documents detailed in Part 13C to be
prepared by or on behalt of the SPC.

Sterling and £ means the lawful currency of the United Kingdom from time to tine.

Subordinafted Debt means the outstanding subordinated debt invested in the SPC in
accordance with the subordinated Financing Documents, part of the Financing Documents
being (subject to any amiendment pucsuant to Clause 54) not more than the ainount set out
in Table & of Part 1A together with any further Subardinated TDebt advanced to the SPC

with the approval of the Trust ar pursuain o any Change or Trust Default or Foree
Wiajeure.
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Subsidiary lras the meaning given to it in Section 736 of the Companies Act 1985 as
amended by Section 144 of the Companies Act 1989

Surplus Land Note means & document in the form of the note beiny part of Part 21
delivered pursuant to Clause 29,

Surplus Land (Guarantee means the goarantee granted by Kier Group ple in favour of
the Trust, a copy of which is attached in Pari 21.

Surplus Site means that area of land delineated in green un the Plan numbered 5,

Target Revenue means, in respect of any Scheme, the toal estimawd aggrepate
incomings {exclusive of VAT) to be received by the SPC in respect of such Scheme,
described as sach and as aprecd between the Trust and the SPC under Clause 9.4.2
{Target Revenue & Recoverable Revenue).

Tax Law ineans all Legal Provision relating to the imposition of Value Added Tax, sales,
purchase, turnover ot any other indirect tax.

Tax Rates means all Tax Laws insofar as they set or implement (i) the rate at which a
tax is levied or (i) the rate at which an allowance, deduction, credit ar exemption relating
to a tax 1% pranted (including a rate of zero or 100 per cent), but in each case excluding
an outright exemption of any secvices provided by ihe SPC.

Term means (withouwt prejudice to the survival provisions of Clause 68 1 (Presorvation
of Funders” Rights) which shall not be construed 50 as to extend the Term) the perlod
during which this Agrecment remains in force.

Termination MNotice means a notice piven by the Trust pursoant 1o Clawse 64
{ Termimation by Reasen of Defaalty or by the SPC pursuant to Clause 66,

Termination Warning means a notice so described in this Agreement given by the Truost
or by the SPC pursuant to Clause 66.

Tested Service Price means from time to time that part of the Total Service Price which
relates 10 the Tested Services.

Tested Service Price Movement means the increase in the Tested Service Price
{expressed as a percentage) pursuant to the inflation adjustment provisions contained in
Part 1A of the Schedule in the period since the preceding Testing {or, In the case of the
initial testing, since 1 April 1997 {or if no price adjustment pursuant to Claase 42.6.1
took place at such preceding Testing, the period shall commence from the date of the last
Testing at which a price adjustmen purstant 10 Claose 42.6.1 did wake place).

Tested Services means the Managed Services excloding the Hard IFM Services and the
provision of Llitics.

Testing means Benchmarking and/or Market Testing,

Time for Hospital Completion means 1 June 2001 as modified by any Extension of
Time provided that if any event oceurs after ihe Time for Hospital Completion ot belore
the Hospital Qperstions Dawe, which would have entitled the SPC twoan Extension of

Time, such Extension of Time will be added o the Time lor Hospitd Completion.

Total Bquity means the aggregate of Eyuity Investinent und the Subordinaled Debt.
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Total Revenue mcans, in respect uf any Scheme, the total ageregate incomings (cxclosive
of VAT) teceived by the SPC as specified in the $cheme Accounts.

Total Service Price means the price set out in Part LA Table 1 as amended in accordance
with the provisions of this Apreetnent,

Transfer Employces means in relation to a Service those employees {of the Trust or
uthers) whose details are set out in Part § as updated from Hme to time pursuant to
Clauzes 538.2 {Employee Information) and 5%.7 (Interim Period).

Transfer Equipment means the eguipment owned or used by the Trust and o he used

within the Hospital, details of which appear in Patt 20 subject to additions and deletions
made by the Trust pursuant to Clause 19 (Transfer Fquipment).

Tritnmium means each pericd of 36 months commencing on the Hospital Operations Date
and cach and every third anniversary thereof.

Trust means the said The Hairmyres and Stonehouse Flospitals National Health Service
Teust ar its suceessors.

Trust’s Consents means those consenis detailed in Pant 13D,

Trust Direct Agreement means the document in Apreed Form to be entered into by the
Trust, the SPC and the Apent on behalf of the Funders of even date herewith,

Trust Event of Default means those events specified in Clause 66,1 (Trust's Delault},

Trust Infection Risk means the existence of any infection or medical condition affecting
Patients or L'rust Sraff or third parties who have entered the Hospital which is not an SPC
Infection Risk. but for the avaidange of doutt not any intection or medical condition
affecting the SPC Staff,

Trust Procedures mcans aty procedures or policies of the Trast 45 may be in force, and
any of its standing ordess or standing financial instructions as may be in force as set oul
or referred to in Pavt 26 (as al the Execution Date) provided always that any amendment
to Trust Procedutes from those applying al the Execuion Date shall only he binding on
the SPC to the extent implemanted through a Change.

Trust Representative means the duly autherised person appointed by the Trust pursuant
to Clanse 43.1 (Authorisation - Trust Representalive),

Trust Requirements means the documents and others detailed in Part 13A.

Trust Service Representative means a duly authorised person appointed by the Trust
pursuant to Clause 45 2 (Authorisation - Trust Service Representative) and Trust Service
Representatives shall be construed accordingly.

Trust Staff means the employees, consultants, independent contractors and agents of the

Trust and includes the employees, consaltants, agents and independent contractors of such
sub contractors.

Trust Works Representative means such firm or person as the Trust may trom time to
time appoint pursuant o Clacse 18 {Trust Works Representative) for the purpose of this
Apreement and notified in writing to the SPC.
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Trust"s Enforcement Costs means all lepal professional and other tecs and outlays and
all other costs properly and reasonably incurred by or on behalf of the Trust following
from or otherwise comnected with the failure of the SPC to implement any uncdlertaking

ohligation or other condirion imposed on the SPC in this Agreement together with any
VAT therzon,

Trust’s Solicitors means McClure Naismith, Selicitors, 49 Queen Street, Fdinburgh and
Beacheroft Stanleys, Solicitors, 20 Furnival Sircel, London.

TLPE means the Transfer of Undertakings (Pratection of Employment} Regulations 1981
{as amended),

Unitary Charge means the charge payable by the Trust (o the SPC for the Services which
shall be ascertained (i} during the Primary Peviod in sceonlance with Part 1A and {ii)
during any Continuing Period in accordance with Part 18, in each case as the same may
from time to time be adjosted pursuant (o Clause § (Price, Payment and Billing) and
subject to the provisions af Clagse 76,

Utility Costs are the actual costs incurred in the supply to the Hospital of pas, electricity,
water, sewerage and (rade effluent {and such other supplies as may be included by reason

uf a Change) fur which provisional allowances are set as Energy/Services in Part LA,
Table 1,

Value of the Dealing has the meaning given to It in Clause 30 (Surplus Clawback),

VAT means value added tax chargeable under the Value Added Tax Act 1994 or any
Lepal Provision amending or replacing the same.

Yisitors means any person entening the Mew Build Hospital other than the SPC Siaff,
Trust 5tafl or Maticnts.

Warranties means the represcntations and warranties set out in Clauses 5 (SPC
Warranties) and & {Trust Warranties and Undertakings).

Wheole Tlospital Palicies means those policies relerred o in Part 26, item {iv) aod which
are in the Agreed Form,

Wrilten Down ¥alee means in respect of any asset at any time the writen down value
of that asset, on the busis that the capiral cost of the relevant equipment wgether with its
costs of installation snd design and any horrowing costs, are written down on a straight
line basis t¢ zoro over the period of 10 {or in the case of supplics, ¥ years),

Year means a period of 12 calendar months.
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SECTION 2: AWARD OF CONCESSION
2 Award

21 Appoinirnent
The Trust:
211 relying on the SPC Warrantes pursuant 1o Clause 5
212 in consideration of the obligations and duties assemied by the SPC under the

FFI Dacuments

2.1.3 on and subjeet to the rerms and corditions of the PRI Documents
appoints the SPC to provide or procure the provision of the Service to the Trust and to
design, construct, fit out, equip, comnission, finance and operate the Project {of procure
the same} in accordance with all the terms of the PFL Documenis .

22 Acceptance
The SPC:
221 relying on the Trust Warrantics pursiant to Cliuse &
222 in consideration of the obligations and duties assumed by the Troust under the

PFI Documets
223 on and subject to the terms and conditions of the PFL Documents
accepts the appoiniment made under Clause 2.1 and undertakes 1o provide or procure the
provision of the Service and to design, construct, fit oul, equip, commission, finance and
aperate the Project (or procurc the same) in accordance with all the terms of the PEL
Dacuments.
i PreConditions
il Condilions Precedent

This Agreement, with the exception of Clause 2, the obligations in Clause 3.2, the
Warcaniies and Clause 74 (Confidentiality), shall nol come into effect until:

311 the panies to them execote and deliver:
31l the agreements constituiing the PF1 Docuiments
31.1.2  the Building Contract
31,13 the Principal Services Contract
EN the Financing Documents
311,35 the Assignation of the Performance Guaranices

31.1.6 the Trust Dircet Agrecment
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31z

313

3135
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3117
ERE-
3119

31.1.10

the Services Direct Agreement
Contractor Collateral Warranty
Professional Team Collatcral Warrantics

the Surplus Land Guarantes

and a copy of cach of the documents listed in this Clause 3.1.1 to which the

Trust is not a party, duly centified as a true complete and up-to-date copy by
a director of the SPC, has been delivered o the Trust

the Trust has received a certificate signed by a director of SPC and in respeci
of Clause 3.1.2.1 only a centificate signed by the Agem stating:

3129

3122

that all conelitions to the availability of debr (unding for the SBC
under the Finuncing Documents have been falfilled ot waived,
other than any that will be fulfillad by the execurion of the PFI
Documenis by the Trust

the name of each beneficial owner of each share in the SPC

the SPC has delivered to the Trust, in form and substanve acceptable o the

Trust:

3130

3132

3.1.3.3

a copy, certified a true copy by its company scoretary, of the
minutes of 4 meeting of s board of directors, duly convencd and
held, authorizing the SPC to underiake the Project and to exeeure
and deliver the Project Documents

copies, certificd as true copies by iis company secretary, of the
SPLC7s cerificate of incorporation and memorandum and articles
of association

a certificate, dated the day on which the last of the conditions
precedent in Clause 3.1 (other than this Clause 3.1.3.5} are
fulfilled or waived by the Trust, execoted by two directors of the
SPC confirming that SPC's Warraniies are true, correct amd not
misleading as at thal date

the Trust has received written approval of the Secretary of State for Scotland
for the Trust’s full husiness case for the Project dated 3 September 1997

the SPC has received in a form and substance acceptable o the SPC:

3151

3.1.5.2

3153

the approval referred to in Clause 3.1.4

resolutions of the Trost aothorsing the Trust 1o enter into the
Project and to execute and deliver the Project Documents to
which it is a party and perform each of its obligations thereunder

that part of the current contract between the Trust and
Lanarkshire 1lcaith Board for the purchase of Trust services
which the Trust has approval from Lanarkshire [lealth Board 1o
deliver to the SPC

MeClure MNaismith
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32

33

4 Duration

4.1

4.2

4.3

3154 a certificate, dated the day on which the last condirions precedent
in Clause 3,1 {other thin this Clause 3.1.5.4 are} fulfilled o
waived, signed by the Trust confirming that the Trost's
Warrantics given under Clause 6 are e, correct and not
misleading as at that dage

3.1.55 the Comfort Lecters

31586 4 copy of the standing orders and standing financial instructions
of the rost,

il The Secrefary of Swe for Scouand has certified this Agreement and the
Project Documents te which the ‘I'tust is a party to be an externally financed
development agreéement pursuant o and for the purposes of the National
Health Service (Private Finanee) Act 1997,

ER The SPC has confirmed that it is satisfied with the arrangements put n place

by the Trust for the survey 0 be carried oul in accordance with Clawse 27.10
of the Existing Buildings.

Fulfilment of Conditions Precedent

Each parly shall use its best endeavours w procure that the conditions set out in
Clause 3.1 for which it is responsible are satisfied as suon as pussible after the Execution
Date. If any of those conditions are not satisfied by close of business on the seventh day
following the Txecutin Dale (uiless temporarily or permanently waived by the person
m whese favour the condition 15 granted in writing at its absolute discretion), this
Agreement and e uther docyments constituting the Project Documents shall cease to
have effect from tha cate,

Further Conditions

The SPC shall procure the fulfilment of any condition temporarily waived by the Trust
under Clause 3.2 within such time as may be specified in the relevant walver and, in any
event, prompily o the Trest's satisfaction.

This Agrcement and the Terma shall, subject o Clause 3.1, come ino force on the
Execution Date and shall subsist thereafter until termipared in accordance with the
following provisions of Clause 4 but subject to a lawful exercise of any early wriunation
rights set out or referred o in this Apreement.

The Trust alone shall have the option to extend the Term heyond the Primary Period by
a maximum of two Continuing Periods of fifteen (15} years each (as exlended pursoai
1o Clause 707 (Consequences of a Force Majeure Event), bul subject 1o g lawlul exercise
of any early termination rights se1 oul or relerred (o in this Agrecmen) the first of such
periods beginning on the day [ollewing the Primary Period Expiry Date and any secend
such period beginning on the day following the expiry of the preceding pericd, in each
case by notice given in accordance with Clanse 4.3

Any exercise by the Trust of its rights under Clauce 4.2 shall:

4.3.1 be made not later than the day Ffalling 5 years priof w (1) in respect of the
first exercise of its rights under Clause 4.2, the Primary Period Expiry Date,
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4.4

and_ (it} in respect of a further exercisc of its rights under Clause 4.2, the dale
falling on the fificenth anniversary of the Primary Period Expiry Date

4,32 be irrevocable without the written consent of the SPC; and

4.3.3 be made by notice in writing Lo the SPC.

If the Trust docs not exercise its option under Clause 4.3 on or before the relevant date,

the ‘'crm shall expire at the end of ihe Primary Period ot if applicable at the end of the
Continuing Period.

5 SPC Warranties

The SPC watrants to the Trust teat;

5.1

3.2

54

5.5

5.6

the SPC:

511 is validly incomporated

512 has the power and capacity to excouie each of the Project Documents 1o
which if is & party and perform its obligations @nd excrcisc its rights under
them

513 has not traded at any time since its incorperation other than for the pumposes

of the Praject and the Project Documems

except for liabilities that have arisen in connection with the SPC preparing to enter andrar

entering into this Agreement and the other Project Docoaments and arrangemnents ancillary
therete the SPC has no material obligations

the information nn the SPC in Pan 4 is true correct and not misleading and {other than
any charge granied pursuant (o the Financing Documents) no offer or other arrangement
is outstanding other than in favour of any existing shareholder of SPC by which any
person 1s at the Execution Dute entitled 1o or obliged to subscnibe for or fake, by means
of transfer or by conversion of any olher form of instrument or bond, any interest in any
share capital in the SPC {including ansy such entitlement or obligation that may arise in
exercise of an option exercisable by or against the SPC or any Sponsor)

the information on the board of directors of the SBC in Parr 4 5 true and accurate and
{other than agy chiarpe or security granted pursgant (o the Financing Lrocutnents) no ofter

or other arrangement by which any alteration to the constinition of the beard of directors
of the SPC may take effect is oulstanding

so far as it is aware, the copy ot the memorandem and articles of association of the SFC
certified by the company scorctary of the SPC and delivered to the Trust under
Clause 3.1.3 is troe, complete and accurate and that no proposals are qutstanding to
amend any of those doguments

the SPC is entitled to grant the licence granted i Clause 521 (Licence of Tnielleciual
Propernty)

the SPC is not in hreach of any of (he imaierial temns of the PEL Documents which have
nol been disclosed o and waived as such by the Trust and will not by entering nto or
performoing s obligations or exercising its rights under the Praject Documents be in
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breach of or cause 1o be breached any restriction fwhether #rising in contract or
utherwise) binding on the SPC or any of its asscts or undertakings

5.8 o [he. best of the SPC’s knowledge, based on diligent enquiry, (sther than amy charge or
security granted pursuant to the Financing Documents) none of the awhorised share
capital {issued or unissued} of the SPC is subject 10 any encumbrance or security interest
of the kind described in Clause 57.3 (Restrictions an SPC)

3.9 the SPC has no Subsidiarics or subsidiary underakings.

6 Trust Warranties and Undertakings
6.1 The Trust warrangs to the SPC that:

6.1.1 the Trust has obtained all necessary consents and approvals o emter imo this
Agreetnent and the Project Documens 1o which it is a party and to perform
gach of ity obligaiions thereunder

6.1.2 the Trust has the power and capacity to execute each of the Project
Documents to which iv is a party and to perform each of its ubligations
thereunder, and cach such document, and the Trost's signatory thereto, has
been duly approved in accordance with all relevant constitution:l and
repulatory requirements

6.1.3 the Trust has complied in all material respects with all relovant Legal
Frivvision in prucuring the Services from SPC

6.1.d the Trust is validly established as an NHS Trust pursuant o The Iaimnyres
and Sionchouse Hospitals Nationai Health Service Trust (Esiablishment)
Urder 1493 as amended by The Hairmyres and Stonehouse Tlospilals National
[Tealth Service Trust (Establishment’ (Amendment) Crder 1998 (together "the
Order™) pursuant 1o which it was established as an NHS Trust {as defined in
the Mational Health Service Scotland Act 1978} and, purseant to paragraph

2 of such Grder is called The Hairmyres und Stonehouse Hospitals National
Health Service Trust

G6.1.5 the copy of the standing orders and standing financial instructions of the
Trust delivered to the SPC pursvant (u Clause 3.1.5.6 i3 true, complete and
accueate and not misleuding and no propusals are cutstanding 1o amend either
of those documenrs which would have an effect on the Trust's powers and
cbligations (0 cnter inte or carry out or any of its oblipations under this

Agreement or any of the other Project Documents to which it is sxpressed to
be a party

6.l.68 all necessary action has been taken or will be taken to aothorise the
exceution, dJdelivery and perfortmance of each of the Project Documents to
which 1 s expressed to be a party and no himitation of its powers will be
exceeded as a result of the performance of the transactions contemplated by
such decuments

6.1.7 the Project Documents, and any other document or instrumeant executed or
to be delivered or to be executed or delivered by the Trst thereunder
constitate or, as the case may be, will constitute valid and lepally binding
obligations of the Trust
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6138 the execution and delivery of each of the Project Documents and any other
document or instrument executed or delivered or (o be executed or delivered
thereunder by the Trust and the performance of its obligations thereunder on
compliance with their respective provisions will not:

(i) contravene any ¢xisting applicable law, statute, rule or regulation
or any judgment, decree or permit (o which the Trust is subject,
conflict with, or result in any breuch of any of the terms of, or
constituie a default under, any agreeinent or instrument to which
the Trust js expressed to be « party or is subject 10 or by which
it, or amy of Us property is bound in a manncr which is
reasonably likely o result in any liability on the part of the SPC
or the Funders (or any of them) to any third party by reason of
any such conflict,

{il) contravens or ¢camllict with any provision of the Order referred
to in Claose 6.1.4

619 all material authorisations, approvals, consents, licences, exemplians, filngs,
tegistrations and other matters required by law for or in consequence of the
gntty into and performance by the Trust or andfor (o far as it relates (@ the
Trusty the validity of this Agreement or any of the Projeci Documents 1o
which the Trust is expressed 10 be party or the transactions to be
implemented pursuant therelo andfor the carrying on of the busimess of the
Trust in the ordinary course have been obtained or effected or will be
obtained or ¢ifected prior to the date required by law

6.1.10 the information specified in Part 25 (Trust Disclosed Data) is true. complers
and accurate and not misleading in any material respect and there were no
matcrial liabilities of the Trust which were not disclosed by or shown as heen
provided for in such data

6.1.11 there has been no malerial adverse change in the husiness, operationg, assety,
prospeets or financial condition of the Trust since 31 March 1997

6.1.12 all financial and other information provided in writing by, or on behalf of,
the Trust in comnection with this Agreement or any of the other Project
Documents after the date of this Agreement was true and accurate in all
material respects when piven and there are no other facts or matters. the
admisgion of which would have made any such statement or information
provided misleading or a matertally inaccurate representation of the siuation
described therein and all opinions, projections and forecasts given or made
have been honestly made and based upon reasonable assumpiions

9.1.13 no proceedings have been faken and oot discharged of w0 the best of the
Trust’s knowledge, information and belict threatened for its winding-up or
dissotution

6.2 The T'rust shall use all reasonable chdeavours to ensure its compliance with jis obligations

purseant to all contracts made frorn Hme to time between the Trust and all purchasers af
the Trust's services.

6.3 The Trust and Trust Staff shall co-operate im goad faith with 1he SPC amd SPC Siall 1o
tnable the partics to carry out their obligations in Lerns of Mis Agreesent and the other
Project Dacuments to which they are a party,
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.4 Tt Trust and Trust Staff shall not (whether by act or omission} obstruct or prevent the
SF(_Z‘, lr_1e Contractor or any Service Provider or SPC Siaff from carrying out any of their
abligations under this Agreetnent or any Project Document 10 which they are a party,

6.5 The Tlrust will use reasonable endcavours 1o cnsure that the Trust Staff and persons
authorised by the Trust will not interfere with the carrying out of the Development by the
SPC.
7 Not Used
5 Price, Payment and Billing
8.1 3.1 Unitary Charge

Subject to Clause 8.1.3 and the other provisions of this Clause & and
Clause 70, in consideration of the provision of the Service, the Trust shali
pay o the 5PC the Unitary Charge as determined by Clause 8 and Fart 1A
Table 1 (or Part 1B as appropriae} with effect from and including the
Huspital Operations Date throughout the remainder of the Term.

3.1.2 General Adjustments to Unitary Charge

The Unitary Charge shall be adjusted if appropriate from tme to tme
pursuant to jner alia the following provisions of this Agreement:

Clavse 8.10 {Inflation Adjustment)

Clanse Y (lncome Generation Schemes)

Clause 16,5 {Contamination)

Clause 16,8 {Archaeological Discovery)

Clarse 22 (Phased Completion)

Clanse 3364 (Provisional Service Cost}

Clavsc 42 (Berchmarking and Martket Tesling)

Clanse 42,104 (EMiciency Savings)

Clause 50 (Service Changes and Facilities Changes)

Clange 51A (Linen Cosis)

Clause 59,9 (Increased Premium and Loss)

Clause 67.2 {Increased Cost on Retender)

Clause 70 (Force Majeurs)

Clause 71 {Relief Events)

Part 1A, Paragraphs 3 {General Explanation of Charge), 4 (Ioflation
Adjustments), & (Change in Hospital Capacity) and Paragraph 94 (Hospital
Caver Exclusion)

and the relevant constituen! clements of Part 1A Table 1 and Table 2 shall
{except 1n the case of Clavse 67.2) be amended accordingly

813 Monthly Adjustments to Unitary Charge

The Unitary Charge shall he adjusted. if appropriate, for each Monthly
Reporting Perlod o accordance with the following provisions:

hy deducting:
1.3 the Availability Theduetion
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B2

8.3

8.1.32  the Performance Deduction

8.1.3.3 the Permitted Deductions

and by adding or deducting. ay the case may be
B.1.3.4 the Occopancy Yariation

8.1.35 any excoss or shorfall in the Thility Custs, lien costs and
telephone costs against the provisional allowanges as determined

pursuant lo Paragraph 14 of Pan 1A, Clwse 51A and Clause
40.3 respeciively.

B.1.4 Zern Payment Circumstances

For any Monthly Reporting Period the Unitary Charge as adjusted pursuant
o Clause B {disregarding any Indemmnity Amount and Recoverable Revenuoe)
shail not be less than zero,

Early Part Payment

The Trust shall pay to the SPC on the last day of each Monthly Reporting Period (or if
later, within 21 days after the SPC shall have provided to the Trust an appropriale
invoice) (or if that day is not 2 Business Duay then the immediately preceding Busincss
Day) an amount equal to 70 per cent of the Unitary Charge applying in chat Monthly
Reporting Perlod {as specified in Pant 1A prier (o any adjustment under Clause 8.1.3,
If the Unitary Charge a3 adjusted pursuant to Clause B.1.3 subscquently invoiced for the
Monthly Reporting Period in question is less than the amount paid to the SPC under this
Clause 8.2 in respect of such Monthly Eoponting Period, then the Trust shall be entitled

to deduct the amount of the overpayment as a Permitted Deduction from any future
payments due to the STC.

Invoices

Within 10 days following the end of each Monthly Reporting Period the SPC shiall sutwiil
a further invoice {the "Reconciling Tnvoice") setting aue the Unitary Charge payable in
respect of that Monthly Reporting Period adjusted, if appropriate, in acconlance with
Clause 8.1.3, amd for mnounts already invoiced under Clavse 8.2, The SPC shell attach

to each Reconeiling Invoice the following reports (all as more particudacly described in
Part 1A)

831 the Availability Repert for that Monthly Reporting Period
gaz the Performance Monitoring Report for that Monthly Reporting Period
831 the Occupancy Report for that Monthly Reporting Period

.34 the lingn report for that Monthly Reporting Period

L the Litility Cast repont tor that Menthly Reporting Period
B.3.6 the tclephone cost report for that Monthly Reporting Period
837 a schedule specifying the effect of each or any of the adjustments required by

any of the matters xet out in Clause 8.1.2 (or otherwise in accordance with
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B4

B5

5.6

thi‘s Agreement) for that Monthly Reporting Period and the effect the
adjustments would have on individual elements of Table 2 for the Paymen
Year in which that Monthly Reporting Period takes place.

Due Date for Payments

In respect of cach Monthly Reporting Period, subject to Clause 8.6 the Trust shall pay
to the SPC the wmount properly due less any sum paid under Clause 8.2 (if applicable)

for that Menthly Reporting Period on the 215t day foliowing the date of receipt of the
Reconciling Invoice pursuant to Clause 8.3,

Fayment

All payments under this Agreement shall be made in Sierling by electronic transfer of
funds Lo the bank account of the SPC {(which shall be an acceunt located in the United

Kingdom) specificd in the relevant invoice quoting the invoice, number against which
payment is made,

Disputed Invoices

461 The Trust shall inform the SPC if it disputes i good faith the amount
specilied in any invoiee delivered pursuant to Clauses 8.2 or 8.3 {the
"Disputed Amount™y within 15 days of receipt of the relevann invoice,
providing details of the amoumt disputed (by reforence 1o specific Services)
and the prounds of the dispute. If the Trust gives such notice Lo the SPC, the
Trust shall be entitled to deduct any Disputed Amount from the relevant
payment, but not otherwise. However, any failure by the Trust to give such
notice shall be without prejudice w the right of the Trust to give such notice
at any later date, and make a deduction of the relevant Disputed Amount
[rom any payment then or thereafter falling due for paymoent to the SPC
under this Agresment. The Trust will not however give such natice 4t any
time later than 60 days atter first rgeeiving the final draft audited accounts of
the $PC (which cover a period in which the relevant invoice then disputed
was (rst issued) unless (i) it §5 required or recommended to do 5o by the
National Audit Office or Accounts Commission for Scotland or their agents
or (ii} the dispute arises as a consequence of discovery of frand or cormption.
If, within a perind of six months of submission, it subsequently trapspires
that the amount of the invoice is incorrect by reason of 4 genuine wrror, the
SPC may submit a revised invoice or credit note 1o the Trust {(specifying what
the error was) and providing a cotnplete corresed stalement and information
as required by Clause B3 whereupon the Trust shall pay or be credited with
the amount properly due, in accordance with Clause 8.4, 1f, within 2 further
perivd ending 180 days after the end of the relevant financial vear of the SPC
during which the invoice error firse cecurred, it transpires that the amount of
the invoice is incorrect by reason of an error which a Service Frovider acting
in aecordance with Good Indusiry Practice might also have made, the SPC
may submit 2 revised invoice (specifying what the error was) and providing
4 complete corrected statemrent and information as required by Clause 5.3,

whereupon the Trust shall pay the amount properly due in accordance with
Clause 8.4,

8.6.2 In the event that the Trust disputes the amount specitied in any invoice In
accordance with Clause 8.6 it shall pay the undisputed part ot the invoice
accordance with Clause 8.6 but shall be entitled to withhold the balance
pending resolulion of the dispute.
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8613

£64

The parties shall negotiate in good faith in an attempt to resolve such dispute,
and subject to paragraphs 5.5 and 5.6 of Part 2, if the Trust and the SPC are
unable to resolve the dispute within 14 days ol the date of receipt of an

inveice cither may refer the dispute for resvlution under the Dispute
Eesolulion Procedure,

Following resolution of any dispute any amount agreed or adjudged to he duc
shall be paid within 4 Business Days of the date of agreement or
detetmination together with interest thereon at the Overdue Imerest Rate from

(and including) the due date for payment to (but excluding) the date of
payment thereof in full,

37 Late Payment

Subject w Clause 8.6, if any amount due remains unpaid after the due date for payment
such amount shall bear interest caleulsied from day to day at the Overduc Interest Rate
from and including the due date for payment 1o but cxcluding the date of payment.

AR Pant Manths
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B.8.4
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Where the Hospital Operations Dawe does not occur on the first calendar day
of a Monthly Reporting Period, the Unitary Charge for the period belween
the Hespital Operations Date and the end of the Monthly Reporting Period
in which the Hospital Operations Date falls shall be equal to the Unitary
Charge pro-rated according to the number of days in that Monthly Reporting
Peried Falling on or after the Hospiral Operations Daie.

Where the Primary Period Expiry Date does not vecur on the final calendar
day of any Manthly Reporting Period and the Term has been extended, the
Unitary Charge for that Monthly Reporting Period shall be the aggregate of
(i} the Urnntary Charge caleulated porsuant 1w Part LA for the period between
the first day of the relevamt calendar month and the Primary Period Expiry
Drate, pro vated according o the number of days and (D) the Unitary Charge
calcwlated pursuant to Parl |B for the peried between the day following the
Primary Period Expiry Date and the last day of the relovant Monthly
Reporting Period, pro rated according to the number of days.

Where the Term is extended into 2 sccond Continuing Peried pursuant o
Clause 4.2, and the last day of the first Continuing Period does not tur on
the final day of any Monthly Reporting Period, the principles contained in
Clause 8.8.2 ghall apply mutatjs mwandis by reference to the Unitary Charpe
pavable 1o the birst and second Continuing Periods.

Where the date of termination or expiry of the Term does not oceur on the
final catendar dzy of any Moenthly Reporting Period, the Unitary Cliarge for
the period between the first day of e calendar month in which the date of
termination or expiry of the Term falls up 10 and including the date of
termination or cxpiry shall be equal to the Unltary Charge pro-rated
zccording to the pumber of days in thut Monthly Reporting Period occurring
prior o the tenmination or expiry of this Agreement.

McClure Naismith
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3.9

510

B.11

Deductions to Charges

The Unitary Charge under this Clause 8 {(subject to adjustments pursuant to Clauses 8,1.2
and 8.1.3) shall be paid without set-off, withholding or deductivn of any sort save as
required by law or in respect of any Permited Deductions,

Inflation Adjustments

I in respect of aty Yenr the information required for the calenlation of an adjustment
necessary ta reflect the inflatton provisions of Fart |A is not published before the date
on which the first invoice subsequent to the Adjustinent Date in raspect of such Year is
raised by the SPC, then the invoice shall calenlate (he Unitary Charge payable by
reference to the inflation index applicable to the Unirary Charge payable in respect of the
annual tate for the preceding Monthly Reporting Period in respect of which RII is
published, und the Trust shall pay any underpayment (if any) or be eredited with any
overpayment for the current Monthly Reporting Period snd each succeeding Monthly
Reporting Period until the infortation is published ogether with intercst at the Interest
Rate on the nexr sycceeding due date for payment.

Presentation Format

SPC will submit to the Trust all invoices and supporling reports and schedules required
0 be defivered by it in terms of this Clause 8 or Part 1A in hard and electronic format.
The electronic format will be in such form as the Trust may require {acting reasomably).
The format of presentation where the report ar schedule (including the Pricing Scbedule)
is updating or changing a previous report or schedules (includitg the Pricing Schedule)
shall be such that the Trust need only test the inteprity of the new Jdala supplied by the
report or schedule or Pricing Schedule.

% Ineome Generation Schemes

9.1

The Trust and the SPC have agreed terms applicable to the following Income Generation
Schemes, which will commence on the Hospital Operaions Date:

Q1. Catering: Staff and Visitors

o.l.l.l The SPC shall grant a licence incorporating a right of non-
exclusive oceupation to Lhe Principal Service Provider of an arca
to be agreed at the lospital Operations Date for a period
expiring not before the Primary Period Cxpiry Date, for the
purpose of staft and visitor catering in accordance with the terms
of the relevanl Specification.

9.1.1.2  For cach Payment Year for which this caiering Scheme operates
if the Total Revenue of the Scheme {which for this purpose shall
include any payment to the SPC pursuant (o Clause 9.1.1.2)
exceeds £400.008 RPT Indexed fram 1 April 1997 {the
"Threshold™} in any Payment Yesr (or pra rala if the Scheme
Accounis are not cowrminols with Payment Years) the SPC will
pay to the Trust, by way of downward adjusiment to the Unitary
Charge, 8% of the Total Revenue in exvess of such Threshald,
and this amount ghall, for the purposes of this Clanse 9,
ponstitute Recoverable Revenue,
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2.1.1.3

¥.1.2 Retail

9121

o122

v.1.2.3
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At any Market Test (which will be only in accordance with the
pverdll regime and timing agreed for all Tested Services) in
relaion to the whole catering service. bids will be invited on the
basis that the incoming Service Provider will purchase the
Equipment used in the relevant Service at the Written Dirn
Value. The invitation to tender will also require bidklers 10
provide variant prices for each of the following uptions (a) a
contract period of 3 or 7 years {in cach case with thye price
subject to the agreed indexation provisions at RP1 minus 0.25% )
and (b) with and without the revenue share provisions contained
in Clause 9.1.1.2,

The SPC shall grani a licence incorporating a tight of non-
exclusive occupation o the Principal Service Provider of an area
of 1000 s fit in a locanion 1o be agreed at the Hospital Operations
Date fur a period of 7 years (subjeck to extension and subject o
cutly termination by a minitum of 1 year's notice from the
licengee} for the purpose of retail sales (“the Retail Concession”).
If the Trust and SPC shall agree a larger area for the Retail
Concession, the Trust will receive the full benefit of the open
marker remtal value for such addifional arca, calowlared in
accordance with Clause 9. 1.2.5 ptatis mutandis,

The SPC shall procure that at all times during the existence of
such licence, the following range of items shall be available for
sale from 07:00 to 21:00) each day:

MNoewspapurs

Magazines

Chocolates

Confectionery

Crisps

Biscuits

Scft Drinks

*Basic Dairy Produce - Milk, Yoghur, Tee-Crean
*Basic Provisions - Tea, Coffee, Tinned Food ete
Greeting Cards

*Wrapping Paper

*Flowers

Basic Toiletries

Stationery ltems

Small Gifte/Tays

{"the Minimum Range™}

and that such items (other than those marked * above) will be
made available for sale to Patients in Beds by means of a
delivery service.

The S has allowed to the T'rust as a credin in the calculaiion
of the Unitary Charge for the duration of the Retail Concession,
an annual sum eqoal to £28,101 (RP] Indexed minus 0.25%) per
annum { “the Concession Fee")

H¥cClure Naismith
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If this retai] Scheme is at any time discontinued and not replaced
hy a different Scheme, then, provided always the SPC has given
a maximum of 1 year's notice of discontinuance in writing to the
Trust, the Unitary Charge shall be adjusted accordingly {to
reinstate such monies on an ongeing basis). If at any time the
licensed area is not being used for any Scheme or if the
Minimum Range is not made available pursuant 1o Clause 9.1.2.2
im each case for a period in excess of 30 days in a 12 month
period, the Trust may, by « minimum of 5 Business Days notice
it writing to SPC, require that the area be licensed to the Trust
for the remainder of the Term at no cost [or any use at the
discretion of (he Toust.

g.1.24 For each Payment Year for which this retal Scheme operates if
the Total Revenue of the Scheme exceeds £350 (00 RPI [ndexed
from 1 April 1997 in a Payment Year {or pro rata if the Scheme
Accounts are not colerminous with Paymend  Years) (the
"Threshold™ the SPC will pay w the Trust 8% of the Total
Revenue in excess of such Thrasheld, and this asmwount shall, for
the purposes of this Clause % constitute Recoverable Revenue.

91253  On each seventh amiiversary of the grant of the Recail
Concession, the Concession Fee shiall be reviewed and adjusted
to the open market valoe an the assumption (if not a fact) of (i}
a willing licensor and licensce (ii} that the area of the Retail
Concession is available for immediate occupation and use and
(1iiy that any rent free period has expired

and taking no account of,

Y] any incentive ar premiom which a liccmses might
cxpect [0 receive

(i} any goodwill
{11} any damage or deslruction
{iv) atty depreciatory effect on such sum by reason of the

applicatinn of VAT o it

9.2 Right of SPC to Implement Further Schemes

Subject to Clauses 9.1 and 9,11 ihe Trust acknowledpes that the SPC shall have the right
(o carry on (and/er allow third parties to do s0) any operations or activities in connection
with which it charges any person other than the Trust any amount of money or money’s
worth, with the prior written consent of the Trust which consent shall be granted or not
in accordance with Clause 9.3, but may not otherwise carty on or permit any Scheme.

All assets and set up costs requived for a Scheme shall be funded by or on behadf of the
3pC.

0.3 Trust Consent
Subject to prior agreement on the amount of Target Hevenue atel Recoverable Revenue

far cach Scheme, the Trust shall not unreasonably withhold or delay its onsent Lo any
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9.4

9.5

Income Generation Scheime proposed by the SPC.  Reasonableness of proposals shall be
considered in the light of proposed charges and the impact of the proposed Scheme on:

93 the provisivn of healtheare services to patignts of the Trust
332 the futwtionality of the Hospital

933 the working environment of the Trust Staff

B34 lacal public opinion towards the Trust

.35 anything which is materjally detritnental 1o the Trust's busincss,

Any consent given shall be irrevocable,
Target Revenue and Recoverable Revenue

9.4.1 AL any time prior to the commencement of 2 Scheme pursuant to Clause 9.2
the 5PC shall prepate and deliver 10 the Trust for approval an esumated
Target Revenue for such Scheme topeiher with all relevant calculations aml
relevant supparting dala used by the SPC in catculating the same, a
descripticn of such Scheme and details of its proposals for Target Revenue.

947 The Trust and the SPC shall forthwith endeavour to agree a Target Kevenue
fur zach Scheme within a reasonable time and in any event within 21 days of
delivety by the SPC of its proposals.

w43 If the Trust and the SPC are unable to agree a Target Revenue in respect of
a proposed Scheme then, If the SPC wishes to continue with the proposad
Scheme, the Scheme shall proceed on the basis that the "I'tust receives 25%
of all Met Pruiit Before ‘Iox {"the Profit Share”) of the Scheme. provided
always however that if, in any period of account the Scheme fails to make a
Net Profit Before Tax, any shorttall may be carried forward indefinilely and
set apainst Met Profit Before Tax in any future peried of account.

9.4.4 Far each Scheme the SPC shall pay the Recoverable Revenue to the Trust or
the Profit Sharc (as the case may be} in accordance with Clause 9.7,

Net Profit Before Tax

The Net Profit Before Tax of any Schemme shall he equal to the total aggripate incomings
received by the Principal Service Provider or the relevant provider of e Scheme (G not
the Prinvipal Service Provider) (as specified m the Schenne Accounts) less (1) the total
agpregale outpoings (as specified in the Scheme Accowms) and (2) depreciation charges
apainst Scheme Assets but provided that:

9.5.1 the net profits are calculated before tax
B.5.2 no provision is made in respect of past or future tax labilities of the Principal
Service Provider or the relevan provider of the 3cheme (if nol the Principal

Service Provider) whether in relation to the Scheme or generally

9.5.3 no provision is made in respeet of the payment of dividends or imterest other
than interest duc an borrowings financing the Scheme
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954 the accounting policy for depreciating Scheme Assets is cstablished in
accordance with the accounting principles set out in the dehinition of Written
Down Value
955 all sutns shall be calculated excluding any applicable VAT other than VAT
not revoverable in caleulating Net Profit Betore Tax in Clanse 9.5.1,
9.6 Scheme Accounts

The SPC shall prepare quarterly accounts (*Scheme Accoumts™ for each Scheme
separately.  All annual Scheme Accounts shall be prepared in accordance with the
accounting principles deseribed in Clause 48,10 (Accounting Principles). The Scheme
Accounts shall be audited separately by the SPC's auditors at each financial year end of
the SPC. In the event that any transaction cffected between the SPC and any Connecled
Party in operating any Scheme is effected otherwise than on an arms’ length basis then,
for the pyrpose of calcalating the ravenue for such transaction, the deerned revenue of
such transaction or Net Profit Before Tax as the case may be {Uelermined pursuant to
Clause .4) shall be the tevenue or Net Prafit Before Tax as the case may be which
would have been obtained if the transaction hud been effected on an arms Iengrh basis and

the deemed revenue for such transaction or Net Profi Before Tax as the case may be
shall be reflected in notes to the Scheme Accounts.

97 Payment

The SPC shall (in accordance with the procedure in Clause 8.1.2% accoutit guarterly in
respevt of periods ending at the end of June, September, December and March in each
Yeur to the Trust, by way of credit against the Unitary Charpe for any Recoverable
Revenue due under Clauses 9.) or 9.2 with etfect from the day falling five months after
(but including} the date the Scheme started operations ("the Scheme Stant Date"). Al the
same fitne the SPC shall send 2 copy of the rolevant Scheme Accounts o the Toust, 1
a Scheme does not generate any Recoverable Revenue ina quarter the SPC shall 50 notity
the Trust and send a copy of the relevant Scheme Accounts (o the Trost, I any amount
due under Clause 9.6 remains uncredited after the duc date such amount shall bear
interest caleulated from dav to day at the Overdoe Interest Bate from and including the
due date for payment to but excluding the date of payment.

9.8 Inspection

The SPC shall, at the request of the Trust on reasonable norice, make available for
inspection and copying by the Trust during normal buasiness hours (including in an
elecrronic format to the extent the records are kepl in electronic format subject o a duty
of commercial confidentiality as set out in Clause 74 {Conflidentiality)) all records aml
loags kept by the SPC in connection with the woplementation or uperation of & Schenw o
the Trust or its auditors for the purposs of verilying any Scheme Accounts,

9.9 Disputed Scheme Accounts
If it appears to the Trust acting in good faith that:
8.50.1 there are discrepancies on the face of any of the Scheme Accounts or

992 there are discrepancies in any of the Scheme Accounts revealed by an
inspection under Clase Y.8 {Inspeciion)
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9.10)

.11

10 Naot used

then the Trust shall within &0 days of receipt of final drafi audiled annual Scheme
Accounts be entitled to dispute any Scheme Accounts relative to the period which is
dispruted giving wrilten details of ¢ach matter which it disputes. If the Trust and the SPC
are subsequently unable to agree the Scheme Accounts within 14 days either party may
refer the dispute to the Dispute Resolution Procedure.

Revisions to Scheme Accounts

If as a conscquence of & revision 1 Scheme Accounts;

9.10.1 by virtae of the provisions of Clause 9.9 or

9102 by virtue: of a change required by the SPC’s auditors

a [urther payment is due o the Trust in respect of 4 Scheme then the payment shall be
made within 14 days of the date of revision. The SPC shalt at the time of remitting
payment send a copy of the revised Scheme Accounts to the Trust, If a revision indicates
that the SPC shall have overpaid the Trust the 8PC shall not be entitled 100 a rebate but
shall be emtitled to deduct an amount egual to such overpavment from any future
payments due by the SPC under Clause 9.7 ar, if no such payments arise within o period
of 12 motths, the Trust shall rebate the amount doe (0 the SPC.

Exceptions

Mo Scheme will include any of the following:

9.1 car parking for which any charge is made

2112 suhject to paragraph 8.3 of Parl 1A, the provision of medical services other
than by the NHS

9.11.3 undertakers services
9114 solicitors sorvices

9.11.5 anyihing which adversely affects the reputation of the Trust.
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SECTION 3: DEVELOPMENT

11 Licence to Enter

11.1

11.1A

11.2

11.4

During the pericd until the Hospital Operarions Date, the Teust hereby permits the SPC,
SPC Seaff and the Funders and their advisers tu enler and have access 10 the New Build
Hospital and the Existing Hospital for the purpose of giving effect to the rights and
obligations under this Apreement, and the Project Documents 10 which both the SPC and

the Trust are party subject always 1o sueh right being exercised only in accordance with
the Access Policy.

Netwithstanding any other term of this Agreement the SPC shall be emtitled to have
aceess to the Mew Build Hospital and the Existing Buildings in accordance with, but
subtject to the restrictions in, the terms of the Access Policy.

Such rights of entry and access are subject to any rights of public passage or access
existing over any pant of the New Build Hospital and the Existing Hospital, and any
stalutory right of any relevant authority or third party to have reasonable access over the
New Build Haspital and the right of contractors employed by the Trust to have access in
accordance with the Access Policy for the execution on or near the Mew Build Hospital
af any waorks not ineluded in the Project with the consent of SIPC (sach consent not 1o be

unreasonably withheld) and subject to the Trust indemnifying the SPPXC for any damage
or loss afsing including the cost of funds.

Without prejudice to any breach by the Trust of Clanse 27 3A, the SPC has satisfied itseif
itl relation to the means of access to the Mew Ruild Haospital and the Existing Haspital,
the passibility of interference by any person with such access and the times and methods

of working necessary to prevent any nuisawce whether public or private o any thicd
parlies.

Subject 1o the provisions of Clause 11,5, the permission hereby conferred shall subsisi
throughout the Term of this Agreement, save that the SPC shall have no licence or right
1o the Exisiing Hospital after the Ilospital Operations Date.

Following the occurrence of an SPC Event of Default and subjecr ta the Trust Direct
Apgreement the Trust shall be entitled to revoke the permission conferred by this Clause

upon the issue of 4 Termination WNotice issued under Claose 64.1.2 (Trust’s Right to
Terminate),

12 Project Duties and Program

12.1

122

The SPC will, in accordance with and subject to the detailed terms of this Agresment,
design, construct, and equip with the New Eguipment, the Favilities and carry oul and
complete Hospital Commissiening on or before the Time for Haspital Completion.

Within 21 days afier Tinancial Closing the SPC shall submit to the Trust Works
Representative for review a Program showing:

12.2.1 the anticipated sequence aid timing of the activities by which the SPC 15 wo
carry out the Development

12.22 the anticipated respective times for submission by the SPC of Design
DocLmentatic.

Unless and until amended by the Program, the elements of the Owtling Program shall
have effect as if they were elements of the Program. Without prejudice o the other
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provisions of this Agreement, he Qutline Program and the Program sobrritted shall be
indicative only and shall not impese any contractual obligation on the SPC.

12.3 The _SPC may amend the Program from time to time, in which event the SPC shall
provide a copy of such amendment o the Trust Works Representative, Review of or
comment on the detailed Frogram by the Trust Works Representative shall oot relieve the
SPC of any of its oblipations under this Agreement. If the 'I'tust Works Representative
considers that with such amendment the Development wil] not be ready before the Time
for Hospital Completion, the SPC will consult with the ‘TTust Works Representative in
good faith with a view to appraising him of the $PC's propasals for future completion of
the Development on or before the 'ime for Hospital Completion.

12.4 The Trust Works Represenlative may, however, at any time notify the SI'C if the Trusi
Works Representative considers that the rate of progress of the Development is tag slow
to meek the Time for Hospital Completion and that this is not due to a citcamstance for
which the §PC is entitled (0 an Extension of Time, in which event the SPC shall consalt
with the Trust Warks Reprosentative in good faith with a view to appraising him of the
SPC's propasals for future completion of the Development on or before Time for Hospital
Completion.

13 Approvals Obligations

13.1 The SPC shall e wholly responsible for, and undertakes to the Trust:

13.1.1 to apply lor, diligently pursue and obtain all Relevant Permissions consistent
with the Approved Design to enable the Development 1o be completed in
accordance herowith

13.1.2 tc apply for and obtain at its own cost all Relevan: Permissions by such dare
as will enable the SPC w pracesd with and complets the Development by the
Time for Hospital Completion and to pay all fees, give all notices and comply
with 2!l requirements in that regard or pursuant to the Relevant Permission

13.1.3 to use all reasonable endeavours to ensure that each Relevant Permission shall
be free from unusual or onerous conditions which shall adverscly affect the
Project after the Tlospital Operations Dare

13.1.4 e provide io the Trust details of any such canditions attached to a Relevant
Permission

13.1.5 except to the extent o they huve already been produced o the Trost, te
produce o the Trost's Solicitar womhly, unless in the SPC*s reasonable
upinion {acling reaspnably) it considers the Trost shoudd see them sooner, all
notices, permissions, consents, and licences from a stautory authority in any
way connected with the Development, which may have been served upon or
sent t0 the SPC since the previpus notices, permissions and consenis were
gent pursuant to Clause 13.1.5; and

12.1.6 w procure delivery to the Trust not later than the Time for Hospital
Completion of a Completion Certificate in respect of all building warrants
then outstznding for the Development.

132

The Ttust shall be wholly responsible for, and undertakes to the SPC to apply for,
diligently pursue and obtain at s own cost all I'rust Consents consistent with the
Approved Design by the date specified in the Program or (if no date 13 specitied) by such
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date as will cnable the SPC to proceed with and complete the Development in accordance
with the Program and will cansult with the $PC in good faith with a view (o appraising
it of the Trust’s proposals for obtaining the Trust Consents so as to facilitae completion
of the Development on or belore Time for Hospital Cumpletion.

13.3 The SPC shall from the date of this Agreeroent keep the Trust informed of all material
steps tuken in obtaining (e Relevant Permissions and shall provide the Trust with copies
of any relevant documentation from the date of this Agreement and shall in particular,
mike #nd circulate accurate minutes of meetings held in connection with the Development
with the Planning Auvthority and, if praciical w do so, pive the Trust adequate nolice of

and the oppormunity to attend all meetings in that regard and shall take due account of
representations made by the Trust,

13.4 The Trust shall provide the SPC with such infurmation technical expertise data and
assistance 35 the SPC may reasenably require in relation to the Relevant Permissions, to
the extenl that such assistance docs not incur significant cost to the Trust or result in
signiticant disruption to its management functions; although the Trust will so co-operate
in good faith, it does not warrant to the SPC the accuracy or availability of such
assistance ar anyrhing derived from such assistance and the Trust's failure to co-operate
ar any imaccurate information provided shall not diminish the obligations of the S5PC.

13.5 The Trust will at the request of the SPC enter into a Planning Agreetnent, on the
follawing terms;

1351 unly (0 the extent that such Planning Apreenent s a requirement of the
Flanning Authority for a Relevarnt Permission

13.5.2 the SPC will be the primary obligor under such Planning Agreement and will
10 the extent allowead by the Planning Autherity in a manner sarisfactory 1o

the Trust acting reasongbly, free and relisve the Trust of all labiliey
thereender

13.5.3 to the extent practicable the Trust will be paety to such a Planning Agreement
only for the purposs of giving its consent thereto and to the extont practicable

sich agreement shall not impose any liability vpon the Trust to underiake any
ACTion OF ineur any cosl

1354 the terms of such Planning Agreement shall be subject to the approval of the
Tmst (such approvel nm to be unreasonably withheld or delayed}

13.5.5 the SPC will indemnify the Trust against all costs and expenses reasonably
incurred by the Trust in negotiating and entering into soch Planning
Apeetient {hut not including management time); and

13.5.46 the effect of the Plaming Apresment shall be conditionz] upon the carrying
out of a specified vperation under the Town znd Country Planning (Scotland)
Act 1997
14 Design Obligations
14,1 The SPC undertakes to the Trzst that it will:

14.1.1 ensure that all Design Doecumentation produced by the SPC complies with the
Trust's Requirements, except where the Trust has pranted a specific
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14.1.2

14.1.3

4.1.4

14.1.5

14.1.4

14.1.7

15 Changes in Design

SDIEKDLAA PEKB]HAIRN0E IELCORTRAT T MAKT R
2T March 1998 4:21pe

dispensation from the requirement 1o comply with the Trust's Reguirements
as described in Part [3A

diligently develop the Developed Design, and develop Stage D Design in
regular consultation with the Trust in accordance with the Design Liaison
Procedure, and provide the Trust with accurate and complete copies of all
peneral arrangement design information relevant to the Projecl. bui not
detailed construction documentation, which is communicated 1o or by the
SPC cnsuring that at all times the Trust has i its pussession a full curcrent
copy ot the Design Documentation. Following completion of Stage D Design
the SPC shall nntify the Trust of any changes (o the Design Documentarion
previously provided and the Trust may only raise abjections if the Design
Documentatian «loes not meet the Trust's Reguirements

during the period frum Financial Closing through o the completion of the
Stage I¥ Design, the SPC will submit each development of the Developed
Diesign or modification to the Trust for approval. Such approval shall not be
unreasonably withheld or delayed where such development or modification
is consistent with the Trust's Requirements. However, wiere such
development or modification teveals the likelihood that the Trust would
encounter operational problems, the S1XC will work closely with the Tt (o
find a2 solution amd will incorporate the Trust’'s eeasonable romedial
requitements at the SPCs cost, the SPC being entitlad to mimimise additional
costs to it so far as not compromising the operational practicability of the
Hospital, The Sage D Design shall be considered complete only when the
Trust bas confirmed its approval of Stage D Design, such spproval not to be
nrueasonably withheld or delayed

design the Development such that it shall comply with the Trust's
Bequirements and comply with the Relevant Standards

nat specify for use any Prohibited Materials, and will specily for use
materials, poods and New Equipment which are new and of appropriate
qualily having resard (o their intended use inthe Development

warrant thal all artisiic and literary copyright aod design righus which may
subsist in the Deslgn Documentation are or shall be vested in the SPC (or
that the SPC has or shall have 1 suitable licence to use (he same and (o grant
the licence referred to in this Sub-Clause) and the S3PC hereby grants to the
Trust from the date of Financial Closing a perpetual covalty free non-
exclusive licence to use the same further to its rights under this Apreement
including any use or alteration to the Hospital following the Trust’s
acquisition of the Hospital pursuant to Clavse 7.7 (Condition of Hospital on
Transfer), for the purposes of completion, maintaining. operating, repairing,
renewing or replacing the Developrnent provided that such licence and the
riphts attached thercunder shall teominate wpon the Toust or itS SUCCESSOrS
ceasing to occupy the New Build Hospital for the provision of healthcare

exercise and continue (o exercise in the performance of its obligarions
hereunder al! skill, care and diligence which 15 expected of a professionally
qualified, fully skilled and competent designer experienced in the design and

construction of hospitals of a size, scope and compleity similar to the
Project.
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Subject to Clau&e_ 14.1.2, where the Trust or the $PC proposes or wishes to change the Basic Design,
the Stage D Design or the Developed Design the Trust may at any time reguest or the SPC may al

any time recommend such change only in accordance with the provisions of Clawse 50 (Service
Changes and Facilities Changes),

16 Construction Obligations
16.1 The 5PC umiertakes to the Trust tleu;
la. 1.1 it will not commence construction of the Development or a relevant part

thereof until it helds all Relevant Permissions required for such
CoOmImEncement

16.1.2 il will use all reasonable endeavours te consituct the Development in such a
manner as will not, except as s¢1 out in the Access Policy, interfere with the
lawful operation of the Existing Hospital, not the comfort. convenience or
amenity of Patients, Visitors and Trust Staff within the Existing Hospital

16.1.3 in carrying qui the Development it will:

16.1.3.1  limse with the relevant statetory undertakers and utilities io
procure that the Development is provided with the relevant
statutory mains services

16.1.3.2  comply in all material respects with all conditions attaching to the
Relevant Permissions and to any legislation regulations or nolices
affecting the Development

16.1.3.3 ke proper provision for the support of any land, walls,
buildings aml roads adjoining the New Build Hospital wd ake
all practicable measures o prevenl nuisance i or around the
Mew Build Hospital

16.1.3.4  not without the prior consent of the Trust not to be unreasonably
withheld or delayed use any materials in substinuion for those
specified in the Design Documentation unless of an equivalent or
superior standard

16.1.4 subject to any Bxtension of Time permitted under Clause 25, it will complete
the Development and the provision of the Facilities on or before the Time for
Huospital Completion

16.1.5 it will not permmit the use in the Development of the Prohibited Materials

16.1.6 it is the client for the purpnses of the CDM Repulations in respect of the
whole of the design and construction of the Development and undereakes to
issue a declaration to that effect onder Regulation 4 of the CDM Repulations
as s00m as reasonably practicable afier the date of this Agreement

16.1.64 it will consiruct the Bevelopment in aceondance with the Approved Design,

16.2 If the Hospital Cotmumissioning Cerlilicate has not been lssued by the lindependen
Certifier by the Time for Hospital Completion in aceprdance with the provisions of
Clause 22, then the SPC shall pay to the Trust monthly in arrears the sum of ONE
HUNDRED THCUSAND POUNDS (£100,000] STERLING for each complete calendar
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16.3

16.4

16.5

miunih o pro racz for part of 2 month which shall ¢lapse between the Time for Hospital
Completion and the earlier of (i) the vecurrence of the Hospital perarions Date and (i)

lermination of this Agreement pursuant to the provisions of Clauses 16.4 and 641
{Trust’s Right to Tetminate).

The sums to be paid in accordance with Clause 16.2 andior 21.1.2 {Dlay in Early
Takeover} are by way of liquidated damages and not a penalty and shall together with the
Trust's right to terminate this Agreement under Clause 16.4 and Clause 64 (Trust's Right
to ‘l'ertninate) be the Trust’s sole remedy against the SPC in respect of any delay in the
oceurrence of, or failure to achieve, the Hospital Operations Date.

[f on the expiry of eighteen months from the Time for Hospital Completion the Hospital
Operations Date has not occurred, (e Trust shall be entitled io terminate this Apreement
in aceordance with the provisions of Clause 64 ({Termination for SPC Default); provided
however that the Trust shall not be entitled 1o exercise any such right of termination
pursuant 1o this Clause 16.4, following damage to the Project by reason of an Insured
Risk, to the extent that the SPC is diligently contiming to reinstate the Project and
recommence provision of the Services as a whole.

16.5.1 In the event of the SPC becoming aware at any time prier (o the Hospital
Operations Date that the New Build Hospital is Contaminated then the SPC
shall give notice to the Trust Works Represzentative 50 that the "I'rust Works
Represemtative can inspect such Contaminztion. Upon the reasonable
sarisfaction of the Trust Works Representative that such Contamination exists
(subject always to resolution of any dispute under the Dispute Resolution
Procedurs), the Trust shall be obliged to make a Change in accordance with
the provisions of Clawse 50 (Service Changes and Facilities Changes), and
assist the SP'C to oblain the Relevant PFermissions to constuct the
Development and the SPC shall usc all reasonable endeavours to keep the
costs ol such remedial action lo 2 minimurm,

16.3.2 Without prejudice to the provisions of Clause 16.5.1 {and always ensuring
there is no double counting), the Trost will pay w the SPC within 30 Days
of receipt of an appropriate invoice (accompanied by such vouchers,
information and documentation as shall be repsonably necessary w evidence
the entitlement of the SPC to receive payment of 1he same):

16.5.2.1  any cost, liabilities, penalties, damages or awards (i) to the extent
that they are incurred o made against the SPC in respect of or
arising from Environmental Claims arising from the presence of
atty substances in or on or under the New Build Hospital, and (i1}
(0 the extent that the sume could not have been avoided or
mitigated by 1 reasonably compelent contraclor engaged in
constrecting the Development or a reasonably competent grovider
of the Service

16.5.2.2  all reasonable costs and expenses {including without limitation
landfill taxy incurred or suffered by SPC in carrying out or in
comnection with any Remediation Works, subject to the SPC
using all reasonable endeavours to keep the costs of such
Remediation Works to 2 minimuam, and

16.52.3 the reasomable costs of investipating or defending and/or
negatiating the settlement of or settling any Tnviranmental
Claims, o the eatent that the same could ool bave heen avoided
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16.6

la.7

168

16.%

or mitigaled by a reasunably competent contractor engaged in
canstructing tie Developinent or a reasonably competent provider
of the Servies

16.5.3 Without prejudice to the provisions of Clause 16.5.1 {and always ensuring
there is no dowuble couming) the Trust will pay to the SPC within 30 Days
of receipt vl an appropriate mveice (accompanisd by such vouchers,
information and documentation as shall e reasonably necessary to evidence
the entitlement of the SPC to receive payment of the same) the reasonable
costs of investipating or defending and/or negotiating the settlement of or
sefilling any Environmental Claims rclated o (ke Existing Buildings, to the
extent that the same could not have been avoided or mitigated by a

redsonably competent contractor cngaged in providing the Managed Services
to the Existing Buildings

in each case 0 the extent only that they arise cut of Pre-existing Contamnination and on
discovery of the same, and subject always to the foregoing provisions of this Clause
16.5.2, the Trust shall e obliged o make a change in accordance with Clawse 50
(Services Chanpes and Facilities Changes) to enable the SPC to obtain the Relevant
Permissions and effect the Remediation Works.

Whare the Trust makes a Change under Clause 16.5, subject to the provisions of
Clavse 50 (Service Changes and Facilities Changes), and subject always 1o resolution of
any dispute under the Dispute Resolution Procedure, the SPC shall be ennitled 1) (6) such
extension of Uime as agreed or determined under Clanse 25 and (i) such additienal costs
4% determined under Clause 50 (Service Chanpes and Facilities Changesy (including for
the avoidance of doobt the cost to the SPC ot the Contractor of interest on any
construction sum or borrowing associated with the Developinent).

As between the SPC and the Trust, all fossils, aniquities and other objects having artistic
historic or menetary value which mayv be found on or at the New Build Hospital by the
SPC or the Contractor are or shall, subject to applicable law, become the property of the
Trust. Upen discovery, the SPC shall inform the Trust Works Representative a5 500n a8
practicable of such discovery and take steps to preserve the item in the condition in which
it was found.

In the event the SPC discovers al any time prior to the 1ospital Operations Date that the
New Build Hospital or part thereof comprises an area of archaeological interest or
contains fossils, antiquitics or other ohjects of inlerest or value the SPC shall give notice
to the Trust Works Representative.  If upon receipt of such notice and after inspection
and investigation and consultation with the appropriate local authority, the Trust Works
Representative or the local authority s reasonahly satisfied that the New Build Hospital
or part thereof is such an area of archacological inwrest or content, the Trust shall be
obliged to either obtain clearance for the SPC w contimes with the Development or shall
make a Change in accordance with the provisions of Clause 50 {Service Changes and
Faciliries Changes) to enable the SPC 1w oblain the Relevant Permissions o construct the

Development and the SPC shull use all reasonable endeavours (o keep the cost of remedial
action lo a minimum.

Where the Trust makes a Change under Clause 16.8, subject w the provisions of
Clause 50 (Service Chanpes and Facilities Changes), the SPC shall be emitled to (i) such
extension of time as agreed ar determined under Clause 25 and (i) such additicnal costs
as determined under Clanse 30 (Service Changes and Facilities Changes) {subject always
to resolution of any dispute under the Dispute Resolution Procedure), bui shall not be
entitied o recover the cost to the SPC or the Contractor of interest on any construction
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1610

sum ar borrowing associated with the Development auributable to any such delay for
which an extension of time i piven.

Without prejudice to Clauses 16.5 and 16.8 hereot notwithstanding any reports or data
or opinions made available to it, or used to obtain Relevant Permissions. the SPC shall
be deemed (o have satisfied itselt as to the suitability of the New Build Hospital and
facilities to which it will acquire rights for the purpose of undertaking this Agreement and
the nature and extent of the risk assumned by it in telation to this Apreement and shall be
deemed to have gathered all information necessary to discharge its obligations under this
Agreement incleding information as to the nature, location and condition of the New
Build Hospital (including hydrological, genlogical, geotechnical and sub-surface
conditions) and all ofher circumstances and conditions affecting the Development,
including those resolting from the Relevant Permissions and Tegal Provision,

17 Contracts with Third Parties

171

17.2

The 5PC will prior o Financial Closiog submil (o the Toust a copy of the Principal
Contracts,

The SPC will {or will procure that the Contractor will):

17.2.1 forthwith following Financial Closing render unconditional the Building
Contract and shall therealier not terminate ar amend the same in such a way
that the interests of the Trust are materially adversely affecred except with the
consent of the Trust such congent nat (2 be unreasonably withheld or delayed,
(provided always that this prohibition shall not be construed so as o resirict
the SPC's day 1o day management of such contract or the ability of the SPC
to adjust prices where it considers 1t is conunercially reasonable to do s0)

17.2.2 terthwith tollowing Financial Closing render unconditionasl the appointment
of cach pacty to the Principal Contracts in the form previously submited and
shall thereafter not terminate or amend the same in such a way that the
interests of the Trust are materially adversely affected except with the consent
of the Trust such consent not 1o be unreasomably withheld or delayed
{provided always that this prohibition shall not be construed so as 10 restrict
the SPC’s day to day management of such contracts or the ability of the SPC
to adjust prices where it considers It is commercially reasonahle (o do so)

17.23 ensure that the Contractor aml the professional advisers emploved in
connection with the Drevelopment by the SPC and Contractor including the
Professional Team have exercised and will exercise all reasonable skill, care
and diligence in the performance of their respective duiies in connection with
the Development

1724 not In any material way act or make any omission contrary to the advice of
any member of the Professivnal Team without first advising the Trust Works
Representative in writing providing full details

17.2.5 procure that the Contractor shall execute and deliver to the Trust on o1 betore
Financial Clusing a deed in the form set oui in Part 14 of the Schedule

1726 procure that the members of the Professional Team shall on aor before
Financial Closing duly exccute and deliver wo the Truse a Collateral Warranty
in the torm set out in Part 15
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17.2.7 procure the delivery to the Trust and the Funders not later than the Hospital
Operations Date of (a) a structural engineer’s certificate that the structural
design of the Development is in accordance with the Relevant Standards, the
Approved Design and the relevant British Standards and Codes of Practice
{such certificate to include details of toor loadings) (B) a centificate of the
Architect that the design of the Development has been completed in all
material respects in accordance with the Approved Design and rhal to the best
of his knowledge and belief no Prohibited Materials have bsen used in the
Development and () a certificate from an enpineer (coversd hy suitable
professional indemnity insurance) that the design of the muchanical and
clectrical systems forming part of the Developiment are properly installed and
satisfactory in all respects, and in accordance with the Relevant Stamlards,
and comply with all relevant British Standands and Codes of Practice.

18 Trusi Works Representative

181

18.2

18.3

Thie Trust has appointed and shall rotain wil the end of the Detects Liahility Period the
Trust Works Representative. In zespect of the matters set out in Clauses 18.2 and 15,3,
(a) the Trust Works Representative shall bave purely a lizison role (b the Trust Works
Bepresentative shall not be able to bind the Trust and shall not be acting a5 the agent of
the Trust and (c) the SPC shall owe no duty to the Trust Works Reprasentative other than
as set out in Clause 18.4. In respect of the matters sec out in Clauses 18.2 and 18.3:

18.1.1 none of the exercise of such duties failure to exercise such duties or the
appointment or engagement of the Trost Works Representative by the Trust
shall in any way relieve the SPC of any liability for any of its obligations
under the FFI Documents ot otherwise

1812 ng approval conscat or failure to disapprove or comment on any macer by
the lrust Works Representative or acquiescence on the part of the Yrust
Works Representative shall selicve the SPC of any liability tor any of us
cbligalions under the PFI Documents or otherwise

General matters in respect of which the Trost Works Representative bas a liaison role are
as follows:

18.2.1 yulity assurance on behalf of the Trust coneerning the Project and the SPCs
design specifications workananship and materials

18.2.2 considering on behalf of the Trust the desipn and specification of the Project
and the supply, installation, construction, testing, commissicning and
comnpletion of the Project and performance of the Contractor’s obligations
pursuant to Clause 23

18.2.3 considering on behalf of the Trust whether the Project has been carried out
by the 5PC m accordance with the Design Documentation in and to the
standards of satety quality and performance required by the PFl Docements
and the Relevant Permissions.

Specific matters in respeet of which the Trust Works Representative has a lialson role are
as follows:

18.3.1 to mondtor the design and site progress wherne appropriate against the
Pragram and the SPCs systems for monitoring the progress of the Pooject
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18.4

18.5

18.6

18.7

15.8

18.3.2 to receive review and consider the Design Ducumentation which it ix
specified in the PFl Documents is to be sent to the Trust Works
Representative for consideration

18.3.3 1o examine either on a continuous basis or at regular intervals the sieps taken
by the SPC in respect of quality assurance and to cansider whether the same
are adhered to {for which purpose the Trust Wuorks Represenrative may
arrange and carcy out such inspections as e reasonably deems necessary in

order to crsure the quality of the Project and cumpliance with the PEI
Lxacuments)

1¥.3.4 1o consider the SPC's operating procedures and operating and maintenance
manuals

18315 1o liaise will the SPCs third panty inspectors undertaking statutory duties for
pressute parts ynd lifting equipment

18.3.6 o monitor the SPC's applications tor Relevani Permissions

1837 o monitor Hospital Commissioning

18.3.38 1o advise the Trugt of any difference between actual and specificd
performance of the Project

18,39 to natify the Trust of defeets which in the Trust Works Representative’s view
should be rectificd

18310 (o consider and make recommendations to the Trust upon any applications for
Extensions of Time pursuant to Clause 25 and

18311 t0 ¢xercise any other powers and duties authorised by the Trust

The SPC shall ca-operate with the Trust Works Represeniative and provide such access
information and co-aperation as the Trust Works Representative may reasonably specily
to enable him to perfomi his duies hereunder.

The TFrust Works Ruepresentative shall have ao authority to relieve the SPC of any of its
duties or gbligations wnder the PFI Documents or to give any instructions or directions
to the SPC or to order any work which, in either case, imvolves or might invelve dalay
o the Project or extra payment by the Trst or to make any Change to the Project.
Where the Trust Works Representative fails in careying out its obligations to the Trust
in accordance with this Clause 18, the Trust shall not be liable for any Lime delays to the
Project or additional payments.

In the discharpe of his tunctions herennder the Trust Works Representalive shall not owa
any duty to the S1°C.

The SPC may regquire the Trust or the Trust YWorks Representative to conficm in writing
any communication of the Trust Works Represcntative which is not in writing. The SPC
shall make such requirement without undue delay and the Trust or the Trust Works
Representative shall sa confirm in writing his communication withimir undue delay and
in any event within 2 Bosiness Days.

Mo duty expressed 1o he given by the Trust to the Trist Works Representative under this
Clause 18 shall in any way expressly or impliedly impose any obligalion on the SPC or
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grant any right to the Trust which is not imposed on the SPC or granted to the Trust by
any other provision of 1his Agreement.

19 Transfer Equipment

19.1

192

19.3

194

19.5

Al the Execution Date the Trust is the owner of the I'ransfer Equipment detailed in
Part 203

At any time prior to three months prior to the cstimated Hospital Operations Date the
Trust shall be entitled to add or delete any item of Group 2 and 4 equipment from Part 20
by notice in writing to the SPC, and shall keep the SPC updated of any changes thereto,
{on a monthly basis where necessary) until 3 months prior to the Hospital Operations
Date when such [ist of Groups 3 and 4 equipment shail become final.

For the avoidance of doubt, ownership of the Transfer Equipment shall at all vimes
remain with the Trust.

Nat later than three months prior (o the Hospital Operations Drate, the Trust may request
from the SPC an offer in connection with the refurbishment and transfer of such Transfer
Cquipment and its commissioning for use in the Hospital, in which event such reguest for

an offer shall constitute a request for a Change under Clause 50 (Services Changs and
Facilities Claange),

If (through the mechanism of the procedure for Chunge under Clause 50 (Services
Change and Favilities Change)), the T'must accepts any offer in relation to Transfer
Equipment, requested by it from SPC, the SPC will relurbish, transfer and commission
in the Hospital the relevant equipment as Transfer Equipment on terms to be agreed, If

the Trust shall decline any such offer. the Trust shall remain responsibde for disposal of
such equipment.

20 MNew Equipment

2.1

202

All Mew Equipment shall be procured and conunissioned by the SPC in accordance with
the terms of this Agreement, and the Hospital Operations Date shall not occor until the
New Equipment is so Comunissioned.

All Mew Emquipment so procured and commissioned in Clause 2001 shall, as a1 the
Haspiral Operatioms Date, be delivered with all available warranties [rom The
mamafacierers (where relevan).

The SPT shall inaceordance with the Hospital Commissioning Programme make available
tw ihe Trust at no cost to the Trust, the New Equipment for the purpose of training, {or
a peried of wot less than two months prior to the estimated Hospital Operations Date.

21 Commissioning, Completion and Taking Over

210

The SPC undertakes to the Troust that i will:

2111 duaring the construction period of the Development and in any event not later
than six (6} months prior 1o the scheduled Hospital Operations Date submit
to the Trust for review preliminary Hospital Commnussioning Programmes and
method statements in respect of Hospital Commissioting based on the
procedures and stalements set out o Part 18 (Hospital Corumissioning
Procedore) and thercafter develop the same, taking the Trust’s reasonable
comments into account and cnsuring that at all 1imes it has delivered to the
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21.2

21.2A

Trust a full current copy of the Hospital Commissioning Programmes and
method statements

2112 not [¢ss than three hundred and sixty {360). ninety (90) and thirty (30) days
prior to the scheduled Hospital Gperations Date the SPC shall provide written
notification o the Trust of the SPC's then current estimate of the Hospital
Operations Date. I the anticipated Hospital Operations Date specified in
such notificalion is earlier than the Time for Hospital Completion, or any
previously notified anticipated Hospital Operations Date. the $PC may
indicate ils intention 1o corplete the. Development and invite the issue of the
Hospital Commissioning Cemificate at the occurrenee of the Haospital
Operations Date ot such earlier date provided that (i) the Hospital Operations
Date shall not in any circumstances be earlicr than 31 Tecember 1999 (373 on
such notification being given, the Time for Hospital Completion shall be
brought forward to the date then notified and in the cvent of any subsequent
delay for which no Extension of Time is permitted pursiant to Clause 25, the
SPC shall pay to the Trust (1) liquidated damages of FIFTY THOUSAND
POUNDS (£50,000) STERLING for each complete calendar month or pro
rata for part of a month which shall elapse heiween the revised Time for
Hospital Completion and the original Time far Hospital Completion specified
herein and if the delay coniinues beyond the original Time for Hospital
Completion (i1} liquidated damages pursnant o Clause 16.2 {and not purspant

o Clause 21.1.2{i)) for the period after the origingl Time for Hospital
Completion

21.1.3 pive the Trust 14 days written notice prior 10 the scheduled commencement
of the procedures inviting the Trust Works Representative, (0 aitend the
Hospital Commissioning Procedure

21.1.4 carcy ouwl and complete Hospital Commissioning in accordance with the
Hospital Commissioning Program,

The Trust Works Representztive shall:
21.2.1 be entitled (o atiend and monitor Hospital Commissioning

21.2.2 discuss with the SPC and advise the Trust of any outstanding iems which,
subject to Clause 21.3, require rectification in order to achicve the issue of
the Hospital Cotnmnissioning Certiticate.

Forthwith tollowing Financial Closing the SPC will prepare and issue an invilation to
tender to each of Mouchel [nternational Corsuliants, Babtic Management and Llewelvo-
Davies and. failing adcquate responses from the same, such others as shall be agreed or
determined by Dispute Resolution Procedure, for appointinent as Independent Certifier
in terms in the Agreed Form. The evaluation criteria w be applied shall include (@) PFI
experience as Independenr Certifier, (b) experience as arm's length project manapgement
auditor rather than checker, {c) knowledge of the PF] process, {d) hospital experience and
(e} cost, Each of the Trust and the SPC shall nominate 1w persons to a joint panel, for
the purpise of selecting and approving the appointment by the SPC of the [ndependent
Certifier followiog the receipt and evaluation of hids. If insufficient or inadequate or
ungeceplable bids are regeived, or if a substitute Independent Certifier is to be appointed,
the process shall be repeated as many times a5 may De required 1o procure an appointment
or substifute appointment,  Any dispute will be referred to the Dispute Resolution
Procedure. The Trust will pay oo demand to the SPC a sum which in aggregate does not
caceed the lower of {i) £62,500 and (i) one quarter of the cost of the Completion
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21.3

Services set out in the terms of appoinunent of the Indeprenddent Certifier, in each case
together with VAT, payable in the manner and al the times stated in the Agreed Form
appoimtment, provided that the Trost shall not be reguired to make any payment
thereunder until the issue of the Hospital Commissioning Certificate.

The Independent Certifier shall pariicipate in the Design Lizison Procedute in accordance
with its terms and determine whether Hospital Commissioning bas been satisfactorily
completed and if so satisfied shall issue the Hospital Commissioning Certificate (and shall
note thereon cutstanding llems of work or defects tequiring rectification), bur shall not
da so unless in the independent Certifier's opinion (a) all Clinical Areas are complele and
{b) to the extent the use of such Clinical Areas is dependent on any Mon Clinical Arcas,
such Non Clinical Areas are in such a condition as do not prevent the proper tunctional
uperation of the Clinival Areas. The Independent Certifier, in considering whether or not
it is appropriate to issue the Hospital Commissioning Certificate, shall not have regard
to (i) the condition of the Existing Buildings, ¢xeepl to the extent that these are not
suitable for certification pursuant to Clause 27.12 salely a5 a result of failure by the S$PC
m the performance of its obligations pursuant to Part 18 {Hospital Commissioning) in
relation to Existing Building integration and (ii} the failure to complete the Development
on the area covered by the buildings marked "1T!Telephone” and "linance” on the plan
attached 10 the Access Policy by the Time tor Hospital Completion in circumstances

which mean such failure to complete is as a result of Excused Delay as defined by the
Access Policy,

22 Phased Completion

The Trust may request of the $PC may recommend that the completion of the Facilities he achieved
in sections, in which cvetit the parties shall follow the Change Control Procedure in respect of each
such section on the basis that:

221

223

22.4

225

early handover of any section of the Facilities shall ealy take place with the consemt of
eacl of th Trust and the SPC (and the Dispute Resolution Provedure shall not apply)

the Hospiial Commissioning Procedure shall apply ta such section (in advance of the rest
of the Hospital), and the Hospital Qperaricns Date in respect of such section shall take
place on such date as the Hospital Comimissioning Cerrificate is issued in respecr of soch
section, and the Term shall continve, in respect of such section, to the same Primary
Period Expiry Date as applies to the rest of the Hospital, the Term shall remain 30 years
from the date the last section of the Development achieves its Hospital Operations Date

the SPC shall prepare and submit to the Trust a proposal which clearly identifies the cost
implicactons o the Trust of early acceptance of such section, and the effect on the cost

1o the Trust of the Project {and any change from the amounts st cut in Part 1A Table 1
delivered at Finangial Closing)

the parties shall determing through the Change Control Procedure (but without the right
of either party to seek to invoks the Dispute Resolution Procedure) {1y an applicable
charge for such section (i) Availability and Performance Regimes (allowing for the fact
that different standards may be applicable to allow for the fact thar not all of the Hospital
will have been Commissioned) and (11§) an appropriate adjusement o the liquidated
damages payable to the Trost pursoant o Clause 16.2 ad 21.1.2 and {iv) any other
muattets relevant to the early handaver of such section

the issue of & Hospital Curnmissivning Certificate in respect of any part of e
Development which is not the whole shall not prejudice the righe of the Frust 1o (§)
payment of liquidated damages pursuant to Clause 16.2 and 21.1.2 or {ii} rerminate the
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23

24

PFI Contract pursuant to Clause 64.1 (SPC Event of Delault) in respect of the Project as

@ whole and not only those paris of the Developmemnt which have not vet achieved
Hospital Operations Date.

Rectification of Defects

23.1

232

Notwithstanding the issue of the Hospital Commissioning Centificate, the SPC shail be
responsible for rectifying or muking good by correction, repair or replacement (and,
where necessary, redesign within a reasonable period of tme) and in any event before the
expiry of the Defets Liability Period at its expense any error in, defect ot damage to any
part af the Development or any failure of the Project to comply with the PFl Documents
which may appear before or occur during the Defects Liability Period.

[l any such outstanding item shall not be remedied by the SPC within a reasonable time
following notice to the SPC requesting the remedy of the same the Trust may provided
it has given the SPC not less than 7 Business Days notice of its intention so o do.
proceed to do the work, provided that it does so in a reasonable manner. The reasonable
vost incurred by the Trust may, without prejudice to any other method of recovery, be
deducted from the Unitary Chatge as a Permitted Deduction,

Energy Efficiency

Where the Trust bears any mereased costs as a result of failure by the SPC to camply with the energy
policy forming part of the Trust's Requirements, notwithstanding the pravisions of Clause 73
(Limitation of Rights and Liakilities), the SPC shall be liahle to the Trust for all such costs incurred,
which costs shall be treated by the Trust as a Permitted Deduction.

Project Dacumentatinn

241

242

The SPC shall deliver to the Trust on the Execution Date such as may exist of, and shall
nit fater than the Hospital Operations Date deliver to the Trust the Relevam Permissions
and insofar as not already provided two tull ses of the Approved Design representing the
Development as built. All working drawings and drawings relating to services structural
calculations operating and tnaintenance manuals details of all comtractors and sub-
contractors employed in cannection with the Developmen: and suppliers of all maerials
used therein will be Xepr available in 4 buildicg manual in the New Build Hospitel, The
Trust shall be enritled to inspect the same during business hours and reproduce all of the

same for purposes in connection with the Development as the Trust may reasonably
require.

The SPC shall;

2421 on or before 18 woeeks {or earlier if consistent with Good Industry Practice)
prior o the cstirmated Hospital Operations Date supply to the Trust Works
Representative twa copies of preliminary operating and maintenance manuals
and/or instructions for the Project.  These preliminary drafts shali then be
revised and finalised in consultation with the Trust Works Representative

24.2.2 at least & weeks (or earlier 1F consistent with Geood Tielusiry Practice) priar
to the estimaled Hospital Operations Date supply o the Trust Works
Representative two copies of draft operating and maintensoce manuals andfor
imstrections for the Project produced in accordance with Clavse 2421
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24.23 not later than the Hospiral Operations Date supply to the Trusi Works
Representative two copies of comprehensive operating and maintenance
rnanuals and/or instructions for the Project

24.2.4 within three months afier the Hospital Gperations Date supply to the Trust
Works Representative pwa copies of the operating and maintenance manuals
and/or instructions showing any revisions 1o the operating manuals,
maintenance instructions and drawings from those last supplied

24.2.5 the operating and maintenance manuals, instructions, drawings and revisions
supplied in acenrdance with Clauses 24 2.2, 24 2 3 and 24,2 4, together with
any updates which may be produced from time to time shall be supplied in
a technologically advanced good guality format consistent with Good Industry
Practice and capable of being read by commercially available sofiware, and
in such detail as will enable the Trust to operate, maintain and consider
adjustntents (o the Project or any pan thereof,

Notwithstanding Hospital Commissioning, if documents called for by Clause 24.2.3 arg
not supplied ar the Hospital Operations Date, the Trust may deduct the sum of £10,004)
fior each month or part thereof during which such docoments remain not supplied. Such
deduction shall be a Permitted Deduction.  Such monies shall be returned to the SPC
without interest on supply of the cutstanding document or documents. If the documenis
are not supplied within six months of the Hospital Operations Date, the Trust may
procead to acquire such documents, provided that it docs 8o in a reasonable manner, and
the cost incurred by the Trust in so doing may, without prejudice to any other method of
recovery, be deducted from the Unitary Charge as a Permitted Deduction to the extent
that deductions made pursuant to this Clause have been msufficient,

23 Extension of Time for Hospital Completicn

5.1

Subject to Clause 16.4, if by reason of any one or mare of e {oilowing:

2l any Force Majeure Event

25.1.2 any Change occuering under Claose 50 (Service Changes and Facilities
Changes)

25.1.3 any breach by the Trust or Trust Siaff of any of the Trust’s obligations or

warranties under this Apreemeng

25.1.4 strike by the Trust or Tt Staff

25.1.5 a change to or introduction or modification or repeal of any Legal Provision
which affects the design or construction of the Facilitics which relates w or
utherwise affects (i) the provision of healthcare or (ii) hospitals, alone (and
in each case is not of & more general applicaton}

25.1.6 the Mew Build Hospital is Contaminated

25.1.7 the New Build Hospital is or becones an area of archaeological interest or
centains fossils, antiquities or other abjecis of interest or valie

the SPC shall bave been delayed in the carrying out of the Project, then provided the SPC
shall have used auwd shall continue to use its reasonable endeavours o aveld and minimise
the delay, and providud also tha the SPC shall within 3¢ days or as soon as reasonably
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252

253

practicable thereafter of it becoming aware of the relevant event have given the Trust
Works Representative naotice of its ¢laim for an extension of tme and (38 soon as
reasonably practicable thereafter) fill particutars of the extension to which it considers
itself entitled, the SPC shall be entitled to such extension of the Time for Hospital
Completion {or, if the Time for Hospital Completion has already occurred, of the
eighteen inonth period ceferred o in Clause 16.4) as shall be reasonable. The Trust
Works Representative shall on receipt of such notice and particulars advise the Trust of
the extension (if any} of the Time for Hospital Completion (or, if the Time for Haospital
Completivn has already occurred, of the cighteen month period referred to in Clause
16.4) w which the SPC is in the Trust Works Representative's opinion entitled, and the
Trust shall forthwith issue notification to the SPC of the period of such catension which
the Trust reasonably considers to be fair, and the Time for Hospital Completion {or such
gighteen month period. as appropriate) shall be adjusted accordingly.

If the SPC shall not agree with a notification given by the Trust under Clause 25,1,
adjusting the Time for Hospital Completion {or such eighieen month period as
appropriatg), and shall give written notice to that effect to the Trust within 14 days of
receipt of such twotitication the appropriate period of extension of time shall be deterinined

by the Lispote Resolution Procedure pursuant to Clause 69 (Dispute Resolution
Procedure).

The 5PC shall be under an oliligation to notify the Trust, as soon as is practicable, that
it has failed (o give notice of a relevant event pursuant to Clause 25.1 within the time
reguired and if the Trust is noet salisfied thar such Failure was inadverisnt, or not
cansistent with the standard reasonably expected of 2 competent design and build
contractor, then the Trust may request the SPC for a written explanation. If the Trust
is nut satisfied with such explanation acling reasonably then the matter shall e referred
w the Dispute Resclution Procedure, If the Dispute Resolution Procedure determines
that, vn the balance of probabilities, the $PC's failure was neither commitied intencionally
willt the purpose of deriving some benefit nor inconsistent with the standard reasonably
expected of 2 competent design and build contractor, then the SPC shall be entitled to an
Extension of Time in accordance with the provisions of Clause 235, but not otherwise.

Where the provisions of Clauses 25.1.3 or 25.1.4 apply, the SPC shall be entitled 10 its
additional costs arising (including for the avoidance of doubt the cost 1o the 310 or the
Contractor of interest on borrowing associated with the Development) as determined as
it it where a Chanpe pursuant o the Change Control Procedurs.

‘Uhe partics agree that it the Hospital Qperations Date is later than 1 June 2001 the dates
in Table 1 of Part 1A will be revised to reflect the actual date on which paymeus of the
Unitary Charge are to commence.

26 Events of Default

Tt shall be an Event of Tefault i the Building Cuntrawt or the appointment of any member of (e
Professiomnal Team shall be terminated privr to the Hospital Operalions Date, and the SPC shall not
within 90 days hersafter have eniered o a new Building Contowt or made & new appointinent of
the relevant member of the Professional Team with a party and in a form approved by the Trust
{whose approval shall not be unrgasonably withheld) and in each case the appropriate form of
collateral warranty shall have been executed and deliverad to the Trust in the forne set out in Part 15,
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SECTION 4: PROPERTY

27 G:rant of Ground Lease

271

72

273

27T.3A

274

27.5

27.6

277

The Trust will gramt at Financial Closing and the SPC will accept at Financial Closing
the Ground Lease of the New Build Hospital in the Agreed Form.

The rateable valuc of the New Build 1lospital is as shown in the valuation roll and all
outgoings im respect of water, sewerage, electricity, gas. oil wnd such like outgoings, shall
be apportioned at the Date of Entry. The Trust will comtinus to be responsible for the
payment of rates (or any equivalent local 1ax from time to time) throughout the Term
{except where the Trust is not an oceupier under any Inconw Generating Scheme (other
than in respect of catering under Clause 9.1.1) or in respect of any area affected by a
Change pursuant to paragraph @ of Pant 14 of the Schedule to this Agreement).

The SPC will be desmed tw have satistied itself in respect of those mauers disclosed in
the property enquiry certificares dated 16 March 1998 and 27 January 1998 and all ather
planning and property related documents exhibited by the Trust 1o the SPC.

The Trust is not aware of any servitudes, rights of way, wayleaves, overriding interests
{us that term is defined in the Land Registration (Scotland) Act 1979) or rights in favour

of third parties over the New Build Hospital not disclosed in the titie deeds exhibited 1o
the SPC but does not warrant the position,

The rizk of damage to or destruction of the New Build Hospital shall pass to the SPC an
Financial Closing.

At Financial Closing there shall be granted by the Trust a Deed of Conditions in the
Agrotd Form pranting and regulating inter alia respective rights of access and cpress over
and under and through the New DBuild Iospital and the Surplos Site ("the Deed of
Conditions™} and the Trust and the SPC shall arvange for the Deed of Conditicms to be
registered in the Land Register along with the (Ground Lease ar the Trust’s expense.

At or prior o Tinancial Closing there shall be exhibited to the extent not already done
so (the SPC having accepied, subject to continuation of scarches, thiat the Trust has, as
al the date ar dares o which the aftermentioned searches huve been brought dovwn, a vaulid
and mmarketable title to the New Build Hospital):

2761 a valid marketable prescriptive progress of titles in respect of the Trust's
heritable title to the New Build Hospital

27.6.2 séarches in the Property and Perzonal Registers against the Trust for the full
presuriptive periods and a Form 12 report in respect of Title Mumber [LAN
1264403 brought down to Financial Closing

21.0.3 discharges of all existing securities

all disclosing no matter prejudicial to the interest of the 51C in the Ground Lease 1o be
granied.

Both the Trust apd the SPC shall validiy excouie the Ground Lease at Financial Closing
and the SPC will arrange for the Ground Lease to be stamped and thereafter registerad
in the Land Register and the Books of Council and Session. Both parties shall co-operate
te ensure thar the SPC's interest in the Ground Tease is registered in the Land Register
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18

278

279

27.10

mn

2712

2713

of Scotland at the same time as it is registered in the Books of Council and Session. The
Trust urnleriakes 1o clear the Land Register of any deed, decree or diligence {other than
as created by ot against the SPC) in the property or personal Tegisters that may have been
credted i the period from rhe dates which the aferementioned searches were brought
down prior t0 Financial Closing o the earlier of (i) the date of repistration of the Ground
Lease in the Land Register and (i) the date falling 14 days after Financial Closing

The SPC will meet the stamp duty and registration casts of the Ground Lease.

The terms and conditions of this Clause 27 will remain in full force and effect and form

a continuing contract between the SPC aud the Trust notwithstanding execution and
delivery of the Ground Lease and may be (ounded upan.

As soon as practicable after the Execuiion Date, the Trust shall, at its sole expense,
procure a survey from a surveyor ceasonably acceptable to the SPC {"the Agresd
Surveyor"} in Agreed Form (the ~Survey ") which will establish the general condition and
fabric of the Existing Buildings, und exhibit this Survey to the SPC and thereafier until
the Existing Buildings Cernification Darve, the Trust shall ensure ihat the Existing
Buildings are sound, operationally safe, and exhibit only minor deterioration consistent

with fair wear and rear and can be expected w perform adequately to their full normal
Life.

At the Hospital Operations Date, the Trust shall, at its sole expense procure a further
survey from the Apreed Surveyer which will establish the condition of the Existing
Buildings to ensure that the general standard and fabric of the Existing Buildings have
been maintained o, and are in, the standacd required by Clause 27.10 and the Trust will
ensure that the Existiog Buildings show no deterioration from the date of such ferther
survey until the Hospital Operations Date (other than such deterioration a5 is consisient
with fair wear and tear),

If after the procurcmen of the Survey referred to in Clause 2710 above. the parties
agree (failing which the Agrecd Surveyor shall determine) that the Existing Buildings fall
short of the standurd required by Clause 27.10 and that the Existing Butllings tequire
additional works carried out o upgrade them to that standard, the Troost shall al the
request of the SPC procure the exacution of such works with /1l due speed amld ae Hs own
cxpense. Where the Agreed Surveyar is satisfied that the Existivg Buildings have been
upgraded to the standard requiral by Clause 27.10 he shall issue cenification to that
effect, and the Trost shall be deemed to have complied with its obligation 1o put the
Existing Buildings in the condition reguired by Clause 27.10 and such certification shail
be final and binding on the parties.

The Trust shall on the Existing Buildings Certification Date transfer (o the 5PC (or is
neminee) the benefu of all contractors and mamnfacturers warranties then in existence
respect of the Existing Buildings and their plant and machinery.

Grant of Oceupational Sublease

281

8.2

The SPC will grant at Financial Closing and the Trust will accept at Financial Closing
the Occupational Sublease of the New Build Hospital in the Agreed Form

At Financial Closing there will be validly caccuted by the SI'C and delivered to the Trust
the Occupational Sublesse of the New Build Hospital in the Agrecd Form and there will
be exhibited to the Trast:
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2B3

284

2R.21 searches in the Personal Registers aguinst the SPC for the ful] prescriptive
pericd of 5 years

1822 searches in the Register of Charges and companies filc of the SPC disclosing
no entry prejudicial to the ability of the S5PC 10 grant the Occupational
Sublease and confirming that no Liquidator or receiver or administrator has
been appointed to the SPC nor has it bean struck off

28.2.3 if required, cvidence of the comsent of any creditor under any existing
security amd & Certificate of Non-crystallisation from the creditor in any

Floating Charge or Debenture affecting the SPC's interest in the New Build
Hospital

the searches to disclose no matier prejudicial o the interest of the Trust as tenant in the
Oceupational Sublease and (i) in the case of 2821 o be continued 10 {(provided il is
registered within 14 days of Financial Closing) the date of repistration of the
Ceeupativnal Sublease in the Land Register and (i) in the case of 28.2.2 continued o the
earlier of 22 Jays after the date of registration of the Occupational Sublease in the Land
Register aud 36 days afler Finanelal Closing.

The Trust will meet the stamp duty and repisiration costs of the Occupational Sublease.
The Trust shall deliver an exiract of the Occupational Sublease and an office copy of the
Land Certificate in favour of the SPC forthwith after the same becomes available,

The terms and conditions of this Clause 28 will remain in full force and effect and form
2 coneinuing contract between the SPC and the Trust motwithstanding execution and
delivery of the Ovoupational Sublease and may be founded upon.

284 Ground Lease and Occupational Sublease Amendments

A

28A2

Notwithstanding the terms of the Ground Lease and the Occupational Sublease and the
subsequent grant thereof, the terms of this Clause 28A shall apply 1o the Ground Lease
and the Occupational Sublease in preference o the terms therenf and this Clause shall
remain in full force and effect and form a continuing contract hetween the SPC and (e

Trust notwithstanding executian wid delivery of the Grouod Lease and fhe Ocoupational
SubLease and may be fowsled upon.

The parties acknowledye that the Initial Period {as defined in the Ground Lease) and the
Occopational Sublease are respectively to endure for the Term notwithslanding the terms
of the Ground [ease and the Occupational Sublease. As such, if called upon to do so by
either party serving on the other written notice to that effect the parties shall each as zoon
as practicable thereafier validly execute and enter into Deeds of Variation of the Ground
Lease and the Occupational Sub-lease which shall provide for (i) in the case of the
Ground Lease, expiry of the Imtial Pericd and {il) in the case of the Occupational
Sublease (subject as aftermentioned} expiry of the Occupational Sublease as a4 whole
equating to the expiry of the then known Term. I the Term is subsequently extended then
further Deeds of Variation of both the Ground Lease and the Greupational Sub-lease shall
be validly executed and entered into by the SPC and the Trust to reflect such increase in
an equivalent increase to the Initad Period wnder the Ground Lease and the tetms of the
Cccupational Sublease respectively. The SPC will meet the stamp duiy and registration
costs of each of the Deeds of Variation ol the Ground Lease and the Trust will meet the
stamp duty and registration costs of cach of the Deeds of Variation of the Qccupational
Sublease. Provided always that, no Deed of Vardation of the Occupational Sublease will
be entered inte in terms of this clause the effect of which is that the period of the
Occupational Sublease is decreased as a result of the operation of this clavse, suhject
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28A.3

28A 4

always to Condition 4 of the Occupational Sublease and subject to the period of the

Occupational Sublease not exceeding the Term (notwithstanding the original duration of
the Occupational Sublease).

The SPC and the Trust will vespectively arrange for the Deed(s) ol Variation of the
Ground Lease and Decd(s) of Variation of the Gecupational Sublease to be starped and
thereafter registered in the Books of Council and Session. Both parties shall co-operate
to ensure that the parties” interests in the Deedis) of Variation of the Ground Leage and
Deedis) of Varigtion of the Gocupational Sub-lease are registered in the Land Register of
Scotland at the same time as they are registered in the Books of Couneil and Session.

MNotwithstanding that the Deed{sy of Variation are ot executed and delivered the Indtial

Period of the Ground Lease will cnduce for the Term and the Occupational Sublease will
endure for the Term.

The Trust will not without the consern of the SPC during the Term or (i) if later,
following service of notice by the SPC of its intention (0 purchase the New Build Hospital
s accordance with this Agreement:

28A4.3.1  sell, disposc or otherwise in any way deal with or transfer any part or the
whole of its heritable interest in the subjects let under the Ground Lease other
than in respect of a rransfer of its wiole interest 0 o pany te whom it has
simultancously transferred its interest in this Agreement in accordance with
the teoms of this Agreement.

28A.32  grant any interposcd head lease in respect of the subjects let by the Ground
Lease; or

28A.33  assign its interest in the Occupational Sublease ather than an assignation of
its whole irtferest 1o a panty to which it has simuoltaneously transferred its
interest in this Agreement in accordance with the terms of this Agreement.

and in case of breach of any of the said restrictions such breach shall constitute a
fundamental breach of the Trust’s obligations under this Agreeroent i accordance with
Clause 63,9 of this Agreement. Provided that this ¢lawse shall not apply {or any period
beyond 2 years after the Term (as such period may be extended to account (or any period
during which the Trost is in breach of its obligations relating to such purchase),

With regard suiely to the Ground Lease:

28A.4.1  Notwithstanding the terms of Clause 3.3 of the Ground Lease, the Trust shall
not be entitled to termnate the Ground Lease unless and until the date upon
which the SPC is obliged 10 vacate the Hospital in accordance with Clanse
67_4 of this Agreement.

28A.4.2  The tering of Clause 5 of the Grownd Lease are subject to the terms of this
Agreement including Clause 25.1.

28A.4.3 Notwithstanding the terms of Clause 6 of the Ground Lease, any warranty of
the T'rust shall be subject to the development provisions in this Agreement
during the Development Phase. The Trust acknowledges and aprees that,
notwithstanding the terms of Clause 5.1 of the Ground Lease, \he SPC is
entitled to carry out the development provisions in Uiis Agreement.
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28A.44  Both the rights of the Trust and the $PC in the Ground Lease and the
obligations of the Trust und the SPC in the Ground Lease shall be subiect to
the rights and obligations of the Trust and the SPC within this Agreemen,
and the terms of this Agreement shall be deemed to prevail, in the event of
any conflict. Both the Trust and the SPC agree that no additional rights or

obligations which may arise at common law as a result of the Ground Lease
shall zpply between the parties.

28445 All notices that may be served pursuant to the Ground Lease shall be served

conform with the regnirements for scrvice of notices contained within this
Agreement,

28m.4.6  For the avoidance 0f doubt the provisions of Clauses &, % and 9 of the

Ground Lease are subjeci 1o the provisions of this Agreement winch shall
prevail,

28A.4.7  The abligations upon the SPC 10 remove at the expiry of the Ground Lease
shall be subject to the terms of this Agresment which shall prevail,

2BA 48 With regard to Clause 2 of Part 1 of the Schedule o the Grouned Lease, the
SPC will be entiled to use the New Build Hospital for any uses permitted

from time to tinw in wecordance with this Apreement Jduring the Initial Peried
of the Ground Lease,

28A 4.9  Notwithstanding the wrms of Clause & of Part 1 of the Schedule 1o the
Ground Lease, the following provisions shall apply:

28A 451 The SPC shall not assign in part, charpe or disposc of (in whole
or in part) is interest in the Ground Lease other than in
geeptdance with Clause 53 of this Apreement and in respect of
an assignation or disposal simultaneously with its interest i this
Apresment

288.4.8.2 The SPC shall not assign the whaole interest of the 5PC in the
Ground Lease other than where the interest of the SPC in this

Agrecment is simultancously assigned to the same party pursuant
10 Clause 53.3 thereof.

28A.4.9.3 The SPC will he entitled to share occupation of the New Build
Hospital with any party with whom It is entitled o share
cccupation in teemns of this Agreement and will be entided 1w
grant 2 licence of the Tncomme Generating areas such as the shop
without the Trust’s consent the Trust™s ights ol ouonpation
pursuant o the Coeapationa] sublease heing subjeet to the rights
that may be coculed by sueh licences so long as they are not
contrary o the provisions of this Agreement and in particulac
Clauge # hereof and Jo oot create any relationship of landlord
and tenant.

28A.4.10 The Trust and the SPC agree thar Clavses 3.2 and 7 of the Ground Lesse are
subject 10 the provisions of Clawse 539.7.4 of this Agreement.
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2BA S With regard solely 10 the Occupational Sublease:

28A.5.1  Boththe rights of the Trust and the SPC in the Occupational Sublease and the
obligations of the Trust und the SPC in the Cecupational Sublease shall be
subject ter the rights and obligations of the Trust and the SPC within this
Agreement, and the terms of this Agreement shall be deemed to prevail, in
the event of any conflict. Both the Trust and the $PC apree that no
additional rights or obligalions which may urise at common law as a result
of the gramt of the Ogcupativnal Sablease shall apply besween the parties,

28A.5.2  All ootices that may be served pursuant o the Occupational Sublease shall be

served conform with requirements for servioe of notices contaitied within this
Agreement,

28A.3.3  The obligations upon the Trust to remove at the expiry of the Oceupational
Sublease shall be subject to the terms of this Agresment which shall prevail.

28A.5.4  With regard to Clause 4 of the O¢cupational Sublease, the Trust and the SPC
record their agreement that the SPC will he entitled 10 rerminate U
Cceupational Sublease if the SPC has terminated this Agreement

28A.5.5  The Trust and the SPC agree that the insurance provisions contained in this

Agreement shall prevall over the terms of Clawse 7.6 of the Oucopational
Sublease

28A 5.6 The obligatiuns ol the Trust imposed by the Occupational Sublease shall,
nolwithstamding its erns, not come into force until the Hospiral Operations

Date, except Clawses 7.2, 7.3, 7.4 and 7.6 thereof shall apply from Financial
Closing.

28A.5.7  The oblipations of the Mid-Landlotd (as defined in the Occupational
Sublease) shall, notwithstanding its wrms, not be enforcenble by the Trust
prior to the Hospital Operations ate to the exent that equivalent obligarions
are not then enforceable in accordance with the provisions of this Agreement.

284.5.8  The Trust will only be entitled to assign its interest in the Occupational
Sublease 10 a Health Service Body which contemporanevusly assumes the
obligations of the Trust as a party to this Agreement in accordance with the
provisions of Clause 53 of this Agresment.

28A.5.2  NMotwithstanding the terms of Clause 11.2 of the Gecupational Sublease, the
SPC shall not he entitled to exercise its rights 1 terminate the Oecupatiomal
Sublease in terms of said Clause 11.2 where the Trust has simultaneoosly
transferred its interest in this agresment to the same party as it has assigned
ils interest in the Cecuparivnal Sublease.

2BA 500 The Trust and the SPC apree thai Clavses 3 and 10 of the Occopalional
Sublease are subject to the provisions of Clause 59.7.4 of this Agreement.

23B Option 10 Purchase New Build Hospital

28B.1 The following Clause shall apply if the SPC serves notice in terms of Clause 28B.3
aftermentioned.

DI LA PSR HA G- PFI-CORTRACT MASTER
27 Manct. (996 1:2km

MceChare Najsmith ﬁ;



DAryres g - FEL Lontract Page 65

28B.2 [n this Clause. the following terms shall have the following meanings:

28B.2.1  Open rMarket Value means the best price (exclusive of Value Added T'ax)
at \ifhlch the sale of the Trust's heritable interest in the Subjects morc
particidarly defined as "the Premises™ in the Ground Lessc {"the Option

Subjeets”) would have been completed unconditionally for cash consideration
on the Transfer Date assuming:

28B2.1.1 a willing seller

28B.2.1.2  that prior to the Transfer Date there had been a reasonable perio
(having regard to the natre of the Option Subjicts and the staie
of the marker; tor the proper marketing of the Cption Subjects,

for the agreement of pricc and terms and for the completion of
the sale

28B.2.1.3 that the state of the market, level of values amd other

circumstances were, on the Transfer Date, the smne as on the
date of valuation

28B.2.1.4 that no account is taken of any additional bid by a purchaser with
4 special intercst

28B. 2 1.5 that hoth parties o the transuction had acted knowledgeably |
© prwdenely and without compulsion

28B.2.1.6  that the Ground Lease remains and will continne i termnain in fll
furce and effect throughout its term and

28B.2.1.7 that there shall be Jdisregarded any value attributable to any
buildings on the Option Subjects.

213B.2.2  Transfer Date means the ficst day after the expiry of the Term

23B.2.3  the Price means an amount equal (o the Open Market Value of the Option
Subjects.

23B.3 The SPC shall be entitled to scrve notice of its intention to cxerelse its option to purchase

hereunder not less than one ycar and not more than live years prior o expiry of the
Term.

25B.4 At gr prior te the Transfer Date in exchange for the Price the Trust will deliver a validly
executed Disposition so as to be sef-proving in favour of the SPC or its nominees of the
Option Subjects and there will be delivered or exhibited a valid, srarketable e w the
Optiom Subjects tngether wilh:

28B.4.1 g Land Certificate containing no exclusion of indemnity under Section 12(2)
of the &t and all necessary links in title evidencing the Trust's exclisive
ownership of the Option Subjects and a Form 12 Report incorporating a
persungd! search against the Trust and any other parties having an interest in
the Optivn Subjects within the prescriptive period brought dewn as near as
praciicable o the Transfer Date and showinp subject as aferesaid no entries
adverse 1o the Trust's interest, In addition, the Trust will furnish 1o the 5PC
such documents and evidence as the Keeper may tequire wo enable the interest
of the 5PC to be registered in the Land Register without exclusion of
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8B.5

2BB.6

28B.7

23B.%

28B.9

indemnity under Seetion 12(2). The Land Certificate to be issued to the SPC
will, subject ta the Ground Lease, disclose no emry, deed, decree or
diligence prejudicial to the SPC™s interst other than such as are created by
or against the SPC or have been disclosed to and accepted by the SPC prior
to the Transfer Date and subject as aforesaid, the Truse undertakes to clear

the register of any such entry, deed, decree or dilipence forthwith after the
issue of the Tand ertilicate 1o the SPC

28B.4.2  searches in the Register of Charges and Companies File against anv limited
conipany having an interesl in the Option Subjects within the prescriptive
period disclosing no matter prejudicial to the interests of the SPC in the
Disposition to be granted

28B.4.3  discharges of any securittes then outstarding over the Option Subjects

The SBC acknowledpes that, as at the date to which the scarches referred to in
Clause 27.6 are brought down, the Trust has a valid and marketable title to the Option

Subjccts and the obligations of the Trust in Clause 28B4 shall be construed subject to this
Clauge

The SPC will meet the Stamp Duty and registration costs of the Disposition

The Trust will not. without the consent of the SPC, do nor allow anything to ocour which
may prejudice the validity or marketability of its title to the Oprion Subjects at the Jaty
of delivery of the aftermentioned Disposition and the Trost will net granl any
incumbrance over it that will be outstanding at the date of repistration of the said
Disposition all in the period from the date to which he searches referred w in
Clause 27.6 are hrought down (¢ the Jate of regisiration of the Disposition in favour of
the SPC or its nomines relerred (o in Clause 288 4.

The rates and all other outgoings in respect of water, sewerage, electriciry, gas, oil and
such like oulgoings, shall be apportioned at the Transfer Date and shall be the
respunsibility of the SPC after the Transfer Date,

The Trust and the SPC agree that the temms of this Clavse 28B and, in particular, Clauses
28B.4, 28B.5 and ZRB.& will subsist notwithstanding expiry of the natural Term or
delivery of the Disposition referred to in Clause 28B.4 and may be founded upon. This
Clause 23B shall not be enforceable and shall be treated as pro non scripto in the event
that either parly terminates the Agreement or it is terminated at any Hme prior to the
natural expiry of the Term.

29 Transfer of Surplus Land at Hairmyres

The Trust will s¢ll and the SPC will purchase the Surplus Site as follows:

2081

2024

2628

The subjects of sale comprise the Surplus Site.

Subject 1o Clavse 30.3 the purchase price for the Sarplus Site shall he £4 230,000
exclusive of VAT pavable in accordance with the terms of Clause 2910 On (ransler of
the Surplus Site the Trust will issve to the SPC a valid tax invoice for the sum of
£4 250,008 (exclusive of VAT) in respect ol the transfer.

Nutwithstanding any other provisions of this Agreement on transfer of 1he Surples Sice,
the SPC will issue to the Trust s valid tax fnvoice which complies with the requirements
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29.3

294

4.5

29.6

287

298

299

20,14

248,17

29.12

of the VAT Regulations 1995 Pari 111 for the sum of £4,250,000 {exclusive of VAT) in
respect of advance services.

Entry o and vacant possession of the Surpius Site will be given to the SPC or its

nominee(s} {"the disponee”y on Financial Closing (in this Clause 29 hercinafter called
"the Date of Entry ™},

At the Date of Entry, the SPC shall procure delivery to the Trust of the Suplus Land
Nete and Surplus Land Guarantes,

‘The purchase price shall include the whole herirahle fixiures and fietings in, upon and
abowt the Surplus Site jogether with the whale commen, mutual and exchisive tights and
pertinents of and pertaining to the Surpluos Sie and the whole rights pertaining o the
Surplus Site in terms of the Deed of Canditiuns.

The rateable value of the Surplux Site s ay stated in the valuation toll.

The Trust will be liable for all churges in connection with the mainlenance and repair of
the Surplus Site instructed or approved by it prior w the Date of Entry or arising from
anmy statutory order of notice issued prior to the Date of Entry. The risk of damage to
or destruerion of the Surplus Site remains with the Trust until the Dase of Entry.

The minerals are included in the sale of the Surplus Site in so far as the Trust has tle
thereto.

The SPC is satisfied that the ‘U'rost has a valid and marketable title o the Surplus Sie
subject only to the Fornm 12 Report (¢ be exhibited in teoms of Clause 29,11 and the
Trust's obligations in tenms of Clause 29,12,

Property enquiry certificates from South Lanarkshire Council dated 16 March 1998 and
West of Scotland Water dated 27 January 1998 have baen exhibited by the Teust. The
SPC is satisfied on all mauers covered thereby.

On the Date of Entry in exchange for delivery of a Surplus Land Note for £4,250.000
andl the Surplus Land Guarantee {the Trust and the SPC acknowledging that the Financial
Model represents a lower level of borrawing than required by the SPC reflecting the
credit of £4,250,000 wowards the SPC's capital expenditure not qualifying for capital
allowances being a part of the expenditure required hercunder) in terms of Clause 29.4
there will be delivered a valid Disposition in the Agteed Form of the Surplus Site
executed 50 as to be self proving in favour of the disponse and there wiil be delivered or
exhibited a valid and marketable prescriprive progress of title in respect of the Trust's
heritable title to the Surplus Site and a Form 12 Report brought down as near as
practicable to the Date of Encry showing no entries adverse ta the Trust’s interest, the
cost (it anyy of said report being the responsibility of the Trust,

The Trust shall provide such documents and evidence including a plan as the Keeper may
require to enable ihe Keeper to issuc @ Land Certiticate im the name of the dispones as
registered proprictor of the Surplus Site containing no exclusion of indemmity in terms
of Section 12023 of the Land Registration (Scotland) Act 1979, The Land Centificate to
b issued 1o the disponee will disclose no entry, deed, decree or diligence prejudicial to
the interest of the disponee other than such as are created by or against the disponee. The
Trust shall forthwith clear the register of any entry, deed, decree ar diligence other than
such as are created by or against the disponee,
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2913

2914

Notwithstanding delivery of the said Disposition this Clause 29 shall remain in full forge
and effect and may be founded upon.

If the PFl Documents ate terminated for any reasen pricar to the Hospitu] Operations Date
then this Clause 29 shall be deemed terminated also except 1o the extent that it relates Io
that part of the Surplus Sitc alrcady then disponed to the dispones and except in relation
to Clause 30.6. In the cvent of the termination of the PFl Documents prior to the
Hospital Operations Date the amount referred to in terms of the Surplus Land Kote shall
become immediately due and payable to the Trusi, in exclanwe for the Surplus Land
Note. In addition, in the event of such termination (but not otherwise) interest will be

payable by the SPC to the Trust from the Date of Entry at 1% above the Interest Rate per
annum until fully paid.

3 Surplus Clawback

301

In this Clause 30} the following terms shall have the following meanings:

a1l Masterplan means an overall plamning scheme for development of inter alia
the Surplus Site to be agreed amongst the Trust, the $PC {ar its nominee) and
Sowth Lanarkshire Coungil.

30.1.2 Dealing means sale, transfer. conveyance. disposition. long lease,
excambiaon, fen disposition, feu charter or other form of 1ong term divestmert
at more than nominal value by the disponee or some other member of the
same Growg as Kier Group ple ("the Kier Group") {a Connected Person} w
a copany or person nol being a member of the Kier Group (an
Unconnected Person} (declaring that a disposal as aforesaid by a secured
creditor or any liquidator receiver or administrator of a Connected Person

under any form of power of sale shall be deamed to be a Dealing by the
Connected Person).

3013 Net Developable Aere or NDA mieans Jawd within the Surpluy Site upon
which there can be construcle! o temms of the Masterplan which failing
detailed planning  consent  pranted in respeet of the Suorplus Siwe
dwellinghouses (including flats), gardens, estate roads (including fuotpaths)
and lanes simall aress of Jand required for incidental open space/landscaped
areas, small scale (ree planting, toddlers” and/or childrens’ play areas, bul
excluding sections of road where there is no frontage access to houses, larger
open areas of open spaces and woodland ar structural landscaping bu all on
the basis of best practice in the matker place for housing developiments of the
nature proposed by the SPC or its tivminge and the reasonable commercial
endeavours of the SPC or its nomines & keep all exclusions o 2 minimuim
and Net Developable Acreage shall be construed accordingly.

14 Project Costs means all properly and reasonably incurred cost by the
disponce cxclusive of ¥AT relating to the Surplus Site and its development
{other than the development of a roundabout at Eaglesham Road and a
distributor road through the Surplus Site as required) as such costs shall be
increased in the same manner as provided for in Clause 30.2 relative to the
sum of £275,000, including but not limited to:

30,141 clearance of the Surples Site {including demolition)
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30.3

304

30.142  inslalladon of services of eleciricity, gos, water, drainage,

sewerage and relecommunicatians infrastructure o the Sucplos
Sile

30.14.3  the cost of compliance with any Section 75 Agreement under the

Town and Country Planning {Scorland) Act 1997 relative to the
Surplus Site

30.1.4.4  professional fees properly incurred in relation to the farcgoing

{excluding fees in relation to applications for detaited planning
consent and roads construction conscot)

30.1.45 VAT on supplies of goods and services on the foregoing to the
cxient that it is not recoverable by credit against inpue tax or
tepayment by HM Customs & Excise

In the event that after the Date of Entry there is a Dealing of any part of the Surplus Site
otherwise than as hoosing units after development (as opposed o land to be used for
housing) then and in any such case the SPC will pay to the Trust by a tclex transfer of
cleared funds to a UK Bank account nominated by the Trust (not less than 1 Business Day
hefore completion of the relevant sale) on completion of the relevant sale an amount cquat
to ane half of the realised value of such part in excess of £275,000 per Nat Developable
Acre on the basis that in deterndning the amount of such excess (1) the Surplus Site
Distributor Road and the Surplus Site Roundabout bave been completed failing which at
the Trust's sole opinion there shall be substituted for the realised value a value determined
by the Independent Surveyor on the assumption that such obligations have been completed
(iiy the said sum of £275,000 per Net Developable Acre shall be increased by a
percentage equal to the percentage increase in RPL in the period from the Date of Fniry
to the date of the Dealing and (iify there shall be deducted from the realised value the
portion of the Project Costs attributable to the pan so sold; Provided that the clawback
provision in this Clause 30.2 will expire and be of no further force and effect from and
after the fifth anniversary of the Daie of Entry.

It on the cccasion of approval of the Masterplan insofar as it relates 1o the Surplus Sie
which failing in the avent that on the o¢easion of a grant of detailed planning permission
in terms of the ongoing discussions with South Lanarkshire Council in respect of
residential development of the Surplus Site {for the purposes of this Clause 30.3
hereinafter referred to as "derailed planning permission”} the Masterplan which failing
the detailed planning penmission identifies funher Net Developable Acreage aver and
above 17 Net Developable Acres. then the SPC wAll pay (o the Trust by s telex transfer
of cleared funds to a Bank account nominated by the Trost within fourteen days of the
SPC receiving notilivation of the approval of the Masterplan 2 sum in respect ol each Ne
Developatle Acre ar part thereof (i any) over and above 17 acres at the rate of £250,000
per such Net Developable Acre: this sum and any other sum payable under this Clause
30 15 to be iregted as representing an awdjustment to the original poce for te Surplus Sie
and, a5 such, shall serve as an adjustment 10 the purchase price in Clange 292

The SPC shall keep the Trust fully informed of all matiers pertinent to the foregoing
provisions and of any grant of deailed planning permission in respect of the Serplus Site
and, in particular, but without prejudice to the penerality of the faregoing, shall as soon
as practicable notify the Trust in writing of any marter which the SPC reasonably believes
will become an event which will invoke the foregoing provisions and of any pram of
detailed planning permission in respect of the Surplus Site and shall supply the Trust in
writing with all relevant details relating 1o each and every Dealing and each and every
such prant of detailed planning permiszion.
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30.5

0.6

Failing agreement between the parties as to the Project Costs, Net Developable Acreage
or operation of Clause 30.2 the natier shall be dealt with by refercnce to the Dispute
Resolution Procedure.

This Clause 30 shall survive expiry or earlicr lemminadion of the PFl Docunents.
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SECTION 5: FACILITIES MANAGEMENT

31 The FM Service

il

31.2

3.3

Period

Fot the duration of e Term the $PC shall provide or provure the provision of the FM
Service to the Trust and shall provide or procure the provision of the Manaped Servives

to the Trust in each case in accordance with the provisiuns of the relevant PFI
Duruments.

Goud Faith

In performing or procuring the provision of the FM Service the SPC shall act in good
faith with a view (¢ ensuring that each Managed Service is provided in accordance with
the requirements of this Agreement including, without limitation, Clavses 33.6 and 42.10.

Early Service Provision

The partics shall consalt in good faith with a view to agreeing what arrangement may he
entercd into to commence the early delivery of certain Managed Services as set oul in
Reciial IF through the Change Control Procedure,

a2 Managed Service and FM Service Provision

32

32.2

23

324

Provider

The Managed Services and the FM Service may be provided by the SPC or by sub-
comtracrors satisfying the requirements as to sub-contractors set out in this Agreement.
Save as specified in Clause 75 (Mo Corruption), the SFC shail be responsible to the Trust
for any act or omission of any sub-contractar or its employees, sub-CoOMrTaclars Or agents
(as well as its own employees or agents) as it it were 18 own act ot emission,

Responsibility for Service Provider

Any chligation of the SPC to do or refrain from or omit to do any act or thing or @
reference to 4 Service Provider having such an obligation includes an obligation of the
SPC to procure, in relation o 4 Managed Service where it s not the Scrvice Provider,
that the Service Provider so docs, refrains from doing or omits to do such act or thing.

The FM Service and the Managed Services are not provided to the LHC Building unless
and vntil the Trust exercises the option in Clause 32 .4,

The Trust may by a minimwn of ome month's notice o the SPC after the Hospital
Cperations Date require as 4 Change o the FM Service and the Managed Services 1o e
provided o the [LHC Building (for the benefit of the Trust or its nomines) a0 4 price no
preater than the average price of eyuivalent Services 1o the remainder of the Hospital,
Tl Availability Regime will not apply, buk the Performance Regime will apply o those
Services,
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33 Managed and FM Services: Deseription and Specification

EKH

333

i34

335

336

Specification

From each relevant Service Start Date the SPC shall supply or procure the supply to the

Trust of each of those Managed Services separately identified in Part 23 and also of the
FM Service.

Period

Each Managed Service and the FM Service shall he provided throughout the period
startmg with its Service Start Date and ending on the expiry of the Term or catlier
lermination in accordance with Clauses &4 (Temmination by Reason of Default). 66.1
(SPC's Right to Terminatiy or 70.9 (Terminatdon on Force Majeurs). In respect of each
Managed Service theee js sel ot in Pare 23 the Service Stant Date for the relevamt
Managed Service, the initial period for which the Managed Servica will be provided and
the proposed identity of the initial Service Provider for that initial period. The ultimate

identity of Service Providers will be determined in accordance with Clause 53 (Sub-
cantracling}.

Service Standurds

The SPC shall, in providing the FM Service and each Managed Service procure that the
Service Provider and the Principal Service Provider shall, at all times act in good faith
and in all material respects comply with the Service Stundards.

Compliance with Relevant Law, ctc

In providing the FM Service and the Managed Nervices, the SPC and the Principal
Szrvice Provider, in the case of the Managed Scrvices, the Service Provider shall comply
in every respect with all relevant Legal Provision. The SPC. the Service Provider and
the Principal Scrvice Provider (as the case may be) shall alse comply with all applicable
NHSiS8ME recommended practices as set out in the health notices, circulars and directives
issued andfor in force at the Execution Date and with any change in those practices and
nthers which are implemented through a Change. The SPC and the Principal Services
Prowvider shall have responsibility for compliance in the case of Fbl Services and any
Managed Services provided and shall have responsibilliy for ensuring comnplianee in the
case 0f FM Services and Managed Services provided by others.

Compliance with Trusc Policies anl Procedures

The SPC and, in the case of the Manaped Services, the Service Provider, shall comply
with Trust Procedures. The sole responsibility for compliance will be the SPC’s and, in
the case of the Managed Services, the Principal Service Provider and the 3ervice
Providers,

Lse of kil and Care

The SPC and, in the case of the Manaped Services, the Service Provider, shall in
aceordance with Good Industry Practice:

336l provide the FM Service and the Managed Services In accordance with the
Service Standards and this Agreement
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33.6A

3362 rectify FM Service and Managed Service defects notified to it by the Trust
and

3363 co-qoperate with the Trust to achieve improvements in the FM Service and
Managed Services without imposing aduitional costs or liabililies on the SPC.

Provisional Services Prives

The SPC shall procure that the Principal Service Provider shall market test the pest
control, waste services and window cleaning Managed Services and appoint the successiul
bidders priot (o the relevant Service Stant Date for such Managed Services. ‘Table 1 in
Part 1A shall thereupon be adjusted to take account of any excess or shortfall in respect
of the cost of such Managed Services as judged against the amounts provisionally atlowed

for such Managed Services in Table | in Pam 1A, The Unitary Charge shall be adjusted
accordingly.

34 Quality Control

34.1

3.3

343

4.4

4.5

Quality Control System

In respect of each Managed Scrvice the SPC shall, or shall procure that the Principal
Service Provider and the relevant Scrvice Provider shall, by no later 1han the relevant
Service Start Date institute and maintain a properly decumented system of quality contrel
ut least equivalent to standard industry practice to monitor compliance with the Service
Srandards in respect of the relevant Managed Service and ensure that such quality control
syslems are implemenied at all times and are accredited by an independent hody to the
standards consistent with Good Indusiry Practice. Such system shall include detailed
pracedures for dealing with complaints.

Characlerisiics

The systemn referred to in Clauge 34.1 shall be operated by the relevant membees of the
SPC Staff and shall not rely on eompletion of documents by the Trust Stalf.  The system

should include regular visits to relevant locatons to assess hygiene {(where relevan),
quality and consamer satisfaction.

Parformanece hMonitoring System

In respect of each Mataged Scrvice the 5PC shall by no later than the nelevant Service
Srart Date institure and maintain the 1*crformance Monitoring System.

Services Audit Procedure

The Trust, the Trust Representarive or deputy shath, at the Trust’s own cost be entitled
to audit all the Managed Services at any time and at any frequency during the Term. The
Trust shall not avdit the Manzged Scrvices in such a way as to (i) obstruct the provision
of the Managed Services by the SPC or, {il) increase the SPC's operational costs,

SPC Co-nperation

The SPC shull ensure the participation of all relevant SPC Staff in avditing the operation
of the Perlomnance Monitoring System as pant of the Services Andit Procedure and ensure
that SPC Siaff provide all information reasenably required by the Trest, that SPC Staff
co-aperate in relaion o any random monitering inspection carried o by the Troost and
respond in full and without undue detay to any matters arising out of the loregoing.
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35 Contrd of Infeetion
351 Prevention
3501

The SPC shall draw up a documenr setting out procedures (o be followed by
Servive Providers and all employees enpaged in the provision of the FM
Servive and the Managed Services (consistent with the ‘I'rust's Procedures oo
contrel of infection) the 2im of which is to minimise the tisk of infection
being intreduced 10 the Hospital environment from ontside and the risk of the
spread of infection within the Hospilal, ‘This docwment shall be submitted in
draft 1o the Trust Reprezentative not less than three months prior to the
expected Hospital Operations Date.  The SPPC shall make all reasonable
changes and additions to the document requested by the Trust.

3512 The SFC shall ensure that al! SPC Staff whose dutics will be affected hy the
document shall be given a copy of the document and are fully informed of the

procedures which they rmust carry out in furtherance of the policies set our
m the document.

3513 ‘The Trust shall ensure that all Trust Staff follow Trust Procedures as they
relate to Infection Procedures and that all Trest Seaft duties will be affected
by Infection procedares have access to a copy of il

35.1.4 Noowithstanding the obligalions of the SPC under Clauses 35.1.1 and 35.1.2
the SPC shall:

35041 uake, and procure that all Service Providers take, all reasonable
precautions in the course of thelr obligations under the PFI
Docurnents against possible outhreaks of infection at the Hospital

35,142 comply with, insofar as it affects the performance of any of the
Services, all puidelines or directions issued by NHSISME or the
Scottish Centre for Infection and Eovironmental Health or any
other competent authority issuing goidelines on control of
intection valid at the date of this Agreement or subseyuently
imtroduced as a Change

35.1.4.3  the provisions of Clause 35.1.4.2 shall apply mutatis mutandis in
respect of Trust Staft,

352 Cuthreak

3m21 In the event of an owbreak of infection at the Hospital or a ressonahble
concern on the part of the Trusl aboue the possibility of an owihreak, the SPC
and all Servive Providers shall comply with any reasonable directions given
by the Trust or any of its staff in implementing provedures intended w limig
the spread of e infection. The SPC and the Service Providers shall ensure
that all 8PC Stalf are instructed to comply with all such direciions.

35.2.2 The procedures to be implemented on an outbreak of infection may require
cancellation or suspension of certain Juwies in respect of any one or more of
the Services. It may alsu reguire additional duties e be undertaken. The
SPC agrees (hat all such additional duties or rescheduled duries shall be
carried ot as directed by the Trust whether within or cutside normmal working
hours pursuant to Clanses 35.2.3 and 35.2.4.
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353

36 Staff

3.l

3523 Whether such additional duties or rescheduled chaties are as a result of an
SPC Infection Risk or otherwise, the SPC shall carry ou all such duties
during the first 48 hours which are affected at uo adelitional cost o the Trust,

3524 Whete such additional duties are not as a resolt of an SPC Infection Risk, the
SPC shall carry out such duties and the Trust shall reimburse the SPC's
reasonable costs incurred in carrying out such daties in the period after the
first 48 hours affected, and Performance and Availability Deductions shall aot

be applied to the extent that such duties would reasonably prevent compliance
by tlw SPC with any Specification.

Investigation

3530 The SPC, the Principal Service Provider and the Service Providers shall co-
operate with the Trust and any person designated or appointed by it to
investigate an outbreak of infection and shall further:

35.3.1.1  make availahle all stafl for interview

35.3.1.2  make available all docoments and records compiled by the S1°C.
the Principal Scrvice Provider or Scrvice Providers which may
be of relevance 1o the investigation

3532 If the Trust or its consultants prepare a teport which recommends changes to
Trust Procedures at the Hospital either for the purpose of minimising the risk
ot an outbreak of infection ot the procedures to be implemented In the even
of an outhreak, the SPC and all Service Providers shall, subject always to this
heing implemented as a Change insofar as the recommended changes affect
the provision of the FM Scrvice or the Managed Services make the necessary
changes to heir normal practices and procedurss and their pracices and
procedures in the event of an outbreak of infection.

Sufficient Trained and Competent Staff

The SPC shall supply or procure the provision of sufficient trained and competent staff
with the necessary qualifications, skills and experience to provide continwity of each of
the FM Service and the Managed Services and (o ensure that the FM Service and the
Managed Services ane provided at all times with reasonable skill and care i accordance
with the Scrvice Standards. The Transter Employees which are in the diree! cinployiment
af the Trust shall be deemed o satsty this criteria.

Staff Skill Levels

In connectian with the provision of the M Service and the Managed Services, the SPC
shall employ anly such persons as are sofficientdy skilled, rrained and experienced 1o
provide the FM Service and the Managed Services 1o the Service Standards. The SPC

shall provide en-going raining for the SBEC Staff which may be required by law or may
be reasonably necessary.

Information About Convictions

Owing 10 the nsture of the Services, employees of the SPC, the Principal Service
Provider, and Service Providers are exempt from the provisions of Scotion 4(2) of the
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Rehabilitation of Offenders Act 1974 and accordingly the SPC shall reguire thiat all
[:mp]n}rrm engaged in the provision of the Services or any of them shall provide
information in accordance with the said Act about convictions which would otherwise be
spent under the provisions of the Act. The SPC shall use all reasenable endeavoues tw
ensure that SPC Staff with convictions af which &t is aware or who do not have
appropriate references shall not be employed in the performance of the FM Service or the
Managed Services where such employment would or might reasonably be reparded as
inappropriate. Further the SPC shall, w the eatent it is legally able to do so, disclose to
the Trust Representative the name and address of each member of SPC Staff and
sutficient infarmation to enable proper checks to be made as appropriate in respect of the
convictions of its SPC Stall engaged in and about the provision of the FM Service or the
Managed Services and the Trust may require any such member of SPC Staff employed
at the Hospiral by the SPC, Principal Service Provider or a Service Provider in brezch

of this provision to be removed from the provision of the FM Service or the Managed
Services or any of them.

36.4 Protection of Children

if owing to the nature of any particular Service the duties of membets of SPC Sttt will
create substantia) apportunities for access to children the SPC shall, in the selection of
such SPC Staff comply subject to Clause 33.5 with the Trust’s Protection of Children
Policy in force at the Execution Date or as Changed from time to time pursuant i the

Change Procecdure and the reasomable divections and requirements of the Trust
Represcntative in this repard.

36.5 Equal Opportunities

The SPC shall comply in all respects with the Agread Funo equal opportunities policy
of the SBC {he cureent version of which at the Execution Date s set out in Part 280, 17
the SPC wishes to chapge the equal opportunities policy it will [irst seek the Trust’s
comsent (such consent ol o be unreasonably withheld).

Iné Trust Veto

The Trust Representative shall be entitled, but not unreasonably or vexatiously, to require
the SPC, by notice in writing, o remove from the provision of the FM Service or
Manaped Services (or any of them) any member of staff specified in such notice,
including the SPC Cootract Manager and any Provider Service Manager. The SPC shall
fonthwith remove any such member of SPC Staff from the provision of the FM Service
or Manaped Services and shall as 500n a5 is practicable thereafter provide {in accordance
with this Agreement) a replacement if necessary. The Trust shall not, save as provided
below, be liable to the SPC. the Principal Service Provider or the Service Provider or to
the member of staff in question in respect of any liability, loss or damage occasioned by
such removal and the SPC shall fully indetmnify the Trust agaimst any claim made by any
such member of staff, provided that where such member of staff, SPC Contract Manager
or Provider Service Manager has been appointed in accordance with the provisions of this
Agreement, and the SPC is not in breach of this Agreement in relation to that person, the
Trust shall pay to the SPC the reasonahly and necessarily incurred Claims and 1.osses
incurred by the SPC in complying with the Trust’s requirernent and the SPC shall not
idemnify the Trost against any claim made by any such wemiber of siall.

367 Trost and Oibver Policies

The Trust shall make all reasonable efforts (0 communicate Trust Procedures o the SPC
promptly upon the commencement of this Agreement and subject to a Change upon any
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30.%

subsequent change in policy. Subjcct thercto, the SPC shall ensure that all SPC Stafi
imvolved in the provision of the Services have adequate knowledge of and training in

respect of all of the Trust Procedures and that such staff comply with all reasonable
directions of the "Frust pursuant thereto.

Supervision
The SPC shall ¢nsure that-

3081 the SPC Staff shall be appropriately managed and supervised in connection
with the provision of the Managed Services

3682 relevant SPC Staff will be nominated by the SPC Contract Manager to carcy

out supervising duties in respect of each Managed Service and details of
supervising SPC Staff provided o the Trust

3083 relevane SPC Staff will wear a uniform, agreed between the Trust and the
SPC pricr to the Service Start Date. Where the parties fail to agree, the
natter shall be referred to the Dispute Resolution Procedure,  Such uniform
shall not be changed or altered in any material way without the prior wrilten
vonsent of the Trusl not 1o be unreasonably withheld or delayed. The
appropriate SPC Statt shall carry out their deties and behave while on the
Trust’s premiscs in an orderly manner, in 2 mammer which is appropriaic w
4 healtheare cnvironment and in as quict and as least disruptive a manner as
may be reasonably practicable having regard o the pature of (beir work

3684 appropriate work wear will be provided at the SPC's or Service Provider's
expense and the relevant SPC Staff will be required to wear proper safety
pear and use safety equipment which is reasonably necessary and the SPC
shall indemnify the Trost against any Claims or Losses which may atisc as
a consequence of a failure on the part of a relevant member of SPC Staff 10
wear such safety gear or use such safety equipment

36.8.5 in adedition to the requirgments of Clause 36.7, the relevant members of the
SPC Staff are ar all thnes aware of all of the relevant rules aml provisicons
relating to their employment, including health and safety, fire precautions amd
any local regulations applying to any location at which they may be engaged
in providing any of the Managed Services

35.80 the SPC Saff {where relevant) will wear identity badges agreeed by the Trst
and the S1°C prior o the Service Start Date.  The identity badges shall not be
changed or altered in any material way unless with the prior written congent
of the “'rust not (o be unreasonably withheld or delayed

3087 the SPC Staff shall conform to appropriate standards of persenal hygicne and
not smoke or consame aleobiol or be under the influence of drugs {other than
jrrescribed medication which does not affect their performmance) al any

locarion at the Hospital where they may be engaged in providing any of the
Services.

Serviee Required in an Emergency
The SPC acknowledges that in respect of each Managed Service there may he a need for

the relevant members of SPC Staff o work owlside of the nurinal working hours specified
in the relevant part of Part 23, in the event of an einergency and agrees that it will use
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33

39.4

395

9.6

Access to Information

During the transitional arrangements the $PC shall cooperate fully with the ‘Trust, which
cooperation sha!l extend to full access to all documents, reports, surmarics and any other

information required to achieve an cffective transition without disruption to any relevant
FM S¢rvices and Managed Services,

Information Required for Tendering Purposes

The SPC acknowledges that, further o Clause 42 7.1, the Trust may wish to invite
tenders for the award of a comract relating o some or all of the relevant Manage:)
ervices pursuant thereto.  The SPC will provide the Trust with such infonmation as il
shal] reasonably require for the purpose of preparing the invitation (o tender or the
provision of information to tenderers or potential tenderers including, but withaut
prejudice 1o the generality of the foregoing, the following details:

39.4.1 full name and ages of all SPC Siaff employed by the SPC in connection with
the performance of the relevant Service {and where employees are not
encaged wholly in the performance of the relevant Secvice, the SPC shall
provide details of the relevant employee’s participation indicating che
proportion of hig time in which he is 50 engaged and how the remainder of
his time is spent in the provision of the Service in the Hospital)

B4z the dates of commencemnent of employment for all such staff

343 details of such employees’ terms and conditions of employment stating in
particular salary, bonus and holiday entitlement, pension entitlernent and
other benefits {including benetits arising on (ennination of employment}. A

copy of the terms and conditions of employment relating to the employees
must also be provided

944 an imdication of the principal activities performed by each employee

39.4.5 details of membership of any trade union and agreemmes (ingluding collective
agreements) with any trade nnion.

Accuracy of Information Provided

The SPC acknowledges that the Toust will be relying upen the accuracy of the
information provided by the SPC pursuant to the foregoing provisions of Clause 39.4 in
the preparation of the relevant imvitation to tender and the SPC hereby agrees 1o
indemmity the Trust in respect of any loss or lHabilicy arising directly or solely from any
inaccuracy of the information including any Liability arising from any claim made by any
person who is awarded a contract which includes such information,

Good Faith etc
The SPC shall act in good faith and take all reasonable steps 1o minimise distuption and

ensure that the handover is achieved in accordance with the timetable reasonably required
hy the Trost.
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40 Plant, Premises and Equipment

4.1

40.2

40.3

4tk 4

Licence to Use Equipment

In connection with the provision of each Managed Service, the Trust shall permit the
5PC, the Principal Service Provider or any relevant Service Provider o use the Transler
Equipment. The S, Principal Service Provider or Service Provider shall use the
Transfer Equipment only in connection with the provision of the Managed Services and
shall ensure that the SPC Staff use the Transfer Equipment only for that purpose. The
Trust acknowledges thar it has sole responsibility for the condition of the Transfer
Equipment and that the SPC shall have no respensibility under the Performance
Montioring System (and incur no Performance Failure Paints) ar suffer any Availability
Deduction to the extent that any service is disrupted or impaired as 2 resule of the
Transfer Equipment. The permissions piven in this Clause 40 to use the Transfer
Equipment helonging to the Trusi is personal to the SPC, the Principal Service Provider,
the Service Provider and its/their staff and shall cease immediately this Agreement ceases
1o be In force or, iF earlier, immediately the retevant Service Perind expires or is

tenninated. Nothing in this clause implies any obligaiion on the Trust o Teplace any
Transfer Equipment.

Licence to Use Premises

40).2.1 On and after the Hospital Operations Date, the Trust hereby permits the SPC,
SPC Staff and Funders and its advisers (¢ enter and have access to the New
Build Hespital and the Existing Buildings for the pumpoese of piving efiect to
the rights and obligations under this Apreement and the Project Docements
to which both the SPC and the Trust ace party, subject always o such nght
being executed only in accordance with the Access Policy.

40.2.2 Subject to Clause 40.2.1 only the SPC, SPC Swaff and persons making
deliveries ta the SPC or who are otherwise required in connection with the
provision of the Services ("the Relevant Person”} may enter or use any part
of the Hospital (other than any public areas) withour prior written permissiun
of the relevant Trust Service Representative. For the avoidance of doubt it
is hereby declared that the permission le enter and use the Hospital hereby
piven is not the grant of a lease of any part of such premises but merely a
persenal hicenve (o the Relevant Persons w cnable it or them to provide the
relevant Service or Services,

Telephones

The SPC shall be responsible for providing and opecating a welephone system for the use
of the Trust and Trust Staff. The Trust shall meet the cost of (a) all relephone line rental
and (b} all cuigoing calls by Trust Si2ff (but not the SPC Staff ar the public or Patients).

Equipment

Subject to the provisions of Clause 40.1 and unless expressly stated 1o the contrary in this
Apreement, the SPC shal) provide and maintain in good, safe, serviceable and clean
condition all equipment. vehicles, plant, stores, materials and othur things requited for
the provision of the Managed Services to the Service Standards.
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40.5

40.6

40 8

40,9

Relevani Equipment

Where the SPC or the Service Provider has under its contrel any equipment belonging
t0 the Trust which it uses in connection with the Managed Services ("Relovant
Equipment”) the SPC shall maintain {save for asual wear and tear) such cquipment safe
and free from harm and in good and serviceable condition at the cost of the Trust. The
5PC shall separately in respect of cach Managed Service provide to the Trust in each year
of the Setvice Period within 30 days of the anniversary of the relevant Service Start Date
in the period prier to the [Tospital Operations Date and after the Hospital Operations Date
within 30 duys of each anniversary of the Ilospital Operations Date a report listing all
Relevant Equipment which is in its possession. The report shall state the condivion of
such equipment and give details of all cquipment replacements over the previous twelve
months.  Any losses of the Relevaot Equipiment (otherwise than through Sair wear and
tear) which are identified vy the Trust Representative shall be replaced by the 3PC l its
expense (subject to teceiving froan the Trust a contribudion in respeet of bettemen to the
Trust), within 30 days of receipt of potilication (om she Trust,

Trust Nat Liable

The Trust will not be held accountabls noc liable, whether in contract, Jdelict or otherwise
for any less of profic or consequential losses arising from breakdown of Relevant
Lquipment in connection with the Managed Service.

New Equipment

41.7.1 The S1'C shall maintain in good, safe, fully serviceable and clean condition
all New Equipment.

40,72 The SPC shall, subject always to the provisions of the Planned Maintenance
Program and Intermediate Maintenance Program cnsure that all New

Equipment for the use of Trust Staff is at all times available for the use of
Trost Staff.

40.7.3 The SPC shall, unless the Trust agrees otherwise in writing, replace each
item of New Equipment for the use of Trust seaff on or before the date on
which the relevant item is unable reliably or safely to operate or funclion in
accordance with its spacification.

40.7.4 The SPC shall keep, update and maincain all celevant information, manuals,
maintenance records, and the like pertaining o the New Equipment.

Safety of Equipment

The SPC will commission an annual health and safety check by an independent inspector
appraved by the Trust of all plant, Relevanl Equipment ifor the use of SPC Statt) and
Mew Equipment (other than egquipment owned and used by the ‘Trust) and, withon
prejudice w0 the provisions of Clause 405 the SPC will undertake remedial action in
respeci of any such plant, Relevant Equipment or New Equipment that s identificd as

unsafe in such inspection.

Security

The SPC shall save in respeet of he action of Trust Salf, Patients or Visirs be
responsible fur the securily of all poods and eguipment belonging o e Trust and wsed
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41

4010

a0.11

40.12

by the SPC in or about the provision of the Services or otherwisz belonging to the $PC
or Service Provider or the SPC's staff and on the Trust’s premises.

Use of Facilities

The SPC Staff will be entitled 10 use, within those parts of the Hospital to which they are
requirgd (o liave aceess in the performance of the Services or any of them, free of charge:

40.10.1  staff washroom and lavatory Facilities
40,102 existing internal telephone system
40.10.3 restaurant facilities and

40.1%.4 lifts and escalators.

No Alterations Withouwt Consent

The SPC will not add to, alter or modify any part of the Hospital cxccpt pursuant to ts
ohligations, (if any) under the Occupational Sublease without the prigr written corsent
of the Trust Representative such consent not to be unreasonably withheld and subject
always to such reasonable conditions as shall be imposed by the Trust Representative,
such consent and conditions not ta be unreasonably withheld or imposed. or in accordance
wilh the provisions of this Agresment.

Hazurdous MMaterials

The Company shall ensure that all hazardous matetials or equipment used or stored at the
Hospital by a Service Provider are kept under proper control and safe-keeping aud shall
ensure that all such materials are properly and clearly labelled on their containers and that
the chemical compositions of such materiuls are declared to the Trust, The Trust shall
ke entitled to require a Service Provider to cease using any hazardous malerial ot
equipment if in its reasonable opinion it represents #n unaccepiable health risk to staff or
Parients. The sppropriate COSHH assessments will be kept available by the SPC for
immediate inspection by the Trust.

Yariation of Scope of Services

41.1

412

41.3

Mo Yolume Guarantee

Without prejudice to paragraphs 7 {Occupancy Yaniation) and 9 {Change in Hospital
Capacityt of Part 1A, the Trust daes not guaraniee any patticular minimum volome
requirement in respect of the Managed Services or any of them.

Changes

Changes tw a Specification shall be governed by Clause 50 {Services Changes and
Facilities Changes) or under Clause 41.3 below,

Trust's Right to Require Day to Day Changes

Motwithstanding the provisions of Clause 41,2, the Trust may, upon giving the SPC nol
less than 2 Busingss Days notice in writing, require day to day changes in the provision
of the Managed Services by the SIPC or a Service Provider on a temporary basis provided
they do nol exposs the SPC to Performance Failure Points or Avatlability Deductions or
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have cost conseqguences (other than immatcrial ones} and the SPC shall use all reascnahble
etideavours o comply with any such changes $¢ required. The 5PC shall so procure the
provision of the Managed Service or Managed Services on a temporary basis in
accordance with changes required by this Clause 41.3 as from the date of expiry of the
said notice for the period stipulated in the said notice,

41.4 Additional Managed Services

41.4.1 \f the Trust shall require any additional service (other than an existing

Service) relating 1o the Hospitzl (o be provided it may give notice of this to
the SPC. Such notice shall:

41.4.1.1  indicate the nuture of the additional service
41.4.1.2  sctout a draft output specilication for the service

41.4.1.3  setou information as regards employess currently engaped inthe
provision of any similar service to the Tust

41.4.1.4  indicate the reguired commencement <date for the service,

41.4.2 The SPC shiall within six weeks or longer if reasonably required of receiving

such a nolive submit 4 note containing the following information relaling to
the service:

41.4.2.1  any proposals it has as regards the specification

£1.4.2.2 its proposals (if appiicable} as repards employees on the basis
that TUPE is applicable to transfer their contracts of emgloyment

41.4.2.3 itz proposed sub-comtractor and proposals for markel testing
(which the ‘I'myst may require to be cffected on the same or
substantially the same basis as is described in Clause 42)

41.4.2.4  its proposals as to price and payment enns.

4143 Any such additional service, whether or nut provided by o through the SPC,
shall be implemented throogh @ Change. I the Trust does nol invite or
accept the SPC's propesals for the provision of such additional service the

SPC will nevertheless be inclyded on the ender list and invited 1o bid in any
teruler process fone such serviee,

41.4.4 The SPC aud $PC Siaff shall co-gperate in good faith with the Trust to
enable the Trust (o procure and obeain the benefit of any such additional
service and the SPC and SPC S1aff shall not (whether by act or omission)
obstruct ot prevent the Trust the Trust Staff or the provider of any additional
service from carrying out any of their duties in connection with such
additional service. The SPC will use reasonable endeavours ¢ ensore that
the SPC Staff and persons authorised by the SPC will not interfere with the
carrying wut of any such additional service.
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42 Moarket Testing/Benchmarking Services

42.1

42.2

423

41 4

Application

The Tested Servives shall be Benchmarked {as 2 single Service and nut as individual
services) or Matket Tested (as individuoal services) as Ciavse 42.3 shall determine,

Timing
Subject 1w Clause 42,10, Testing shall take place a5 follows:
4221 on cach seventh anniversary of the 1lospiial Operations Date, or

42.2.2 at the option of the SPC al any time following the second ammiversary of the
Hospital Operations Date but subject to the following:

42.2.2.1  the SPC may only exercise this option once in any Tricnmum
{nowwithstanding thal such Testing may appty vnly to a single
SeTVICe)

42.2.2.2  the charpe to be mude (o the Trust for providing the relevant
Tested Service(s) will valy be adjusted to the extent that

C » (SC x1.1} + {5C x RPI)

where C is the cost 10 the Principal Service Provider of providing
(i) the Tested Services as a whole or (i) a single Servico
identified by the SPC, which shall ke the relevant Service o be
Tested

5C is the cost to the Principal Service Provider of providing the
relevant Tested Services gt the last Testing {or, in respect of fhe
first Testing, at 1 April 1997)

EPL, is the percentage change in RPU pver the relevant period (as
determined in accordance with the defintions of Tested Service
Price Movement).

Benchmarking ar Markel Tesling

[rrespective ol whether Testing tukes place by virtue of the operation of Clause 42.2.1
ar Clawse 42.2.2 or Clause 42.10 the Services shall be Tested by Benchruacking unless
the Tmast in its teasonable discrerion shall be sarisfied that there is insufficient suitable and
available comparative data at the time to enable an objective comparisen W be made by
Benchmarking, in which case if the Trust shall so direct, Testing shall be by darket
Testing. Any decision by the Trust may be referred to the Dispute Resoluioti Procedure
by the SBC, but only as ta the reasomableness of the Trust’s decision.

Benchmarking

Benchmarking will establish the Benchmark Price Movement against which the Tested
Service Price Movement will be compared.
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its reasoitable offorts to make arranguinents to provide out of hours emergency cover.
When an emergency occurs during the working hours provided for by this Apreement,
staff should be diverted from their normal dutics te deal with it for 4 period of up to 48
hours from occurrence of the emergency and the SPC will be allowed dispensation in
relation to the required Service Standards and, where applicable, the Performance and
Availability Regirmes as a result of such redeployment of SPC Staff. This service forms
part of each of (he Services to be provided pursuant to this Agreement and, for a period
of 48 houry shall e provided at no excra cost (o the Trust; thereafter continuance of such
eimergency arcangement shall be subject to the Trust issuing a Change requirement
pursuanr g Clause 50,3 {Service Chanpges).

¥ Staff Health and Hygiene

371

72

The SPC shall, in respect of each relevant member of SPC Staff, comply or procure
compliance with the Trust’s health screening policies and requirements as from time to
time comnumicated to the SPC. Health screening services undertaken by the Trust’s
Occupational Health Department in this repard will be charged to the SPC at cost.

The SPC and any Scrvice Providers shall ose al! reasonable endeavours not to cmploy in
connection with pravision of the Services any person whe it becomes aware is showing
active signs of or is under treatment for any mfections or communicable disease, or who
is 4 known carrier of such disease; or whe has in the recent past suffered from recurrent
sore threats;, or who bas in the previous six ioeehs tecent past suffered from any of the
enleric group of fevers; ur whe has suffered from dysentery and who has had recerrent
symptoms  of this disease unless shown 1o be free from active infectiom by sim
bactenological examinations carried outl vver the period of one month.

The SPC shall use all reasonable endvavours (o ensure hal as soon as any person
employed in connaction with the provision of Services whao i engaped in the handling of
food becomes aware thar he is suffering from any of the folluwing:

typhoid fever

paratyphoid faver

any other salmonella infection

amoebic ar bacillary dysentery

any staphylococeal infection likely to cause food poisonming or

any other condition made notifiable by any Lepal Provision relating to food hygiene

such person shall without delay give notice of that fact to the Provider Service Manager
who shall without delay give, in addition fo any notice requited by any Legal Provision
relating to food hygiens, notice of that fact 1o the Trust. The Trust shall be entitled to
direct the SPC andfor the Service Provider to take such action as may be necessary o
minimise the risk of the spread of infectinn including the removal of such persen from
the Hospilal and/or ihe isolation of an area within the Hospiral. The Provider Service
Manager shall ensure thal tie directions of the Trost are carried out without delay and
shall at all times keep the relevant Trust Service Representative informed of any other
action taken. Any person removed foom the Hospital or area of the Hospital solated
under thig Clause shall nol be penuitted w return to the Hospital er be returned to normal
operation unless and until the approval of the Trust's Conerol of Infection Doctor has lirst
been obtained, such approval not to be unreasonably withheld or delayed
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3% Communications

381

38.2

323

Represeatation

The Trust Representative will represent the Trust and the SPC Contract Manager will
represent the SPC,  Each will manage the Facilities Management Section (Section 5) of
thiy Agreement for the party which he represents. They will be the communication
interfaces for their respective organisations and will be entitled to receive notices and give

instructions in accordance with this Agreement on behalf ot the pany who each
represents.

Deputies

Each of the Trust Representative and the SPC Conrract Manager may notminate one
deputy t¢ perform some or any of the functions necessary to be performed by thetn under
this Agrecment {provided that each party shall notify the other of the identity of such
deputy). Each will also nominate (as the context may require on behalf of the Trust or
the SPC ar the Service Provider) the Trust Service Representative and the Provider
Service Manager in respect of each Service and one competent depury Lo performn any of
the functions necessary to be performed by them at service level

Consent

The appointment of the first SPC Conrract Manager, and the fitst Provider Service
Manaper for the Principal Serviee Contract and their respective authorised deputies will

be subjeci to the prior written consent of the Trust, such consent not to be unreasorably
withheld or delayed.

EL Duty to Provide Information ete on Discantinnance

ELN |

02

Obligation to Assisi

If the Term is werminated carly pursuant to Clauses 641 {Trust’s Right to Terminate} or
66 (SPC's Right to Terminate) or M (Termination on Force Majeure), the ST shail, if
requested, provide assistance in the caecution of transitional arrangements to achicve the
transfer of responsibility for the provision of the relevant M Service and Managed
Survice ko the successor contractor with the minimmum disruption to the provision of the
Service on the actual discontipuance of that FM Service and Managed Service and
consequent transfer of respmsibility between the SPC, the Trust or the Service Provider
tu the extent reasonable and necessary for an orderly implementation of an alternative to
that Service, The Trust shall, in the case of any termination pursuant 1 Clause 66.1
{Towst’s Defaolt), indewudly the SPC amd e Service Provider against any costs awd
expenses arising pursuznt to this Clause 39 1,

Transter of Data et

Ay patt of the transiiional arcangemnents the SPC shall transfer or make arrangements 1o
transfer {in an otderly manner so as o mainiain its integrity) all available information in
relation to the FM Service and Munared Services anwd data in or on whatever media

available as directed by the Trest to the Trust o its third party contractor as direcied by
the Trust.
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42.5 Market Testing

Markel Testing will establish the Market Test Price against which the relevant Service
Cost will be compared.

42.6 Price Adjostment

42.6.1 Benchmarking

On Benchmarking, where the Benchmark Price Movetnent is greater ot less
than the Tested Servies 'rice Movement, the ‘Tested Scrvices Price shall be
adjusted wpwards or downwards (by a pereentage amounk} s appropriake by
the differcnce between the Tested  Service Price Movement and  the
Benchmark Price Movemem, provided always that the first "2 of such
adjustment shall be ipnored. For this purpese, "Z" is a sterling amount oqual
to 5% of the Tested Services Price.

42.6.2 Market Tesling

O Murket Testing where thi Market Test Price is greater or less ihan e
prive of the relevant Tested Service, that part of the Toul Service Price
which relates o the relevant Tested Service shall be adjusted upwards or
downwards (by a percentage amount) as appropriate by the difference
between the Tested Service Price and Market Test Price, provided always
that the first "Z" of such adjustoment shall be ignored. For this purpose "2"

is a sterling amount equal to 5% of that part of the Total Service Price which
relates Lo the Tested Services,

42.6.3 For the purposes of Clause 42.6.1 adjustments to the relevant part of the
Total Service Price resulting from any Change shall not be taken intm account
when determining the Tested Scrviee Price Movement.

42.6A Testing and Changes

42.6A.1 Toa the extent thar the relevant Testcd Scrvice Price iz adjustable in
accordance with the provisions of this Clause 42, Table 1 of Part 1A shall be
adjusted, and the Unitary Charge will thereafier be determined in accordance
with Part 1A, Far the avoidance of doubt in ¢ircumstances where any
Service Provider has been replaced and the Service Cost of the relevam
Service is. in reality different 1o the Service Cost assumed, for the purposes
of this Apreement, the Testing provisions of this Agreement shal! continue

1o operake by reference o the Serviee Cost wssurned for the purpeses of this
Agreement.

42 6A2  Worked examples of the intended application of the Benchmarking and
Market Testing regimes are contained in Table 1 to Part 29,

427 Marlct Testing Procedures

42.7.1 Tendcring

The SPC shall invite tenders for the provision of the Tested Services for the
ensuing Service Period on the same contract termg as previously provided (i)
in accordance with all relevant Logal Provision (i1} on 2 basis that the
successful lenderer will purchase the equipment (ather than the Transfer

SDISRI WP SHBTHA DS P COMTRACT MASTER
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42,72

4273

4274

4275
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Equipment) used in providing the relevant Manapged Services at the Written
Down Value and (ii1) on the basis that the incoming Service Provider will
take over the contracts of employment of the relevant work force (and
reimburse the outgoing Service Provider the reasonable costs of any member
of the work forew whose employment is not taken over). Further the SPC
will comply with the tendering procedure set out in Part 25

Trust*s Involvement

The Trust shall be [ully informed of all steps 10 be 1aken as regards each
Market Test and the Trust and the SPC shall sesk, acting through the
selection panel, to achieve unanimity on the evaluation criteria and weights
to be applied in selecting a successful renderer provided always that such
evaluation ¢riteria shall include service quality as well as service cost. The
selection panel shall be responsible for the selection of shortlisted bidders and
subject o Clanse 42,8 the award of the contract For the provision of the
Managed Service for the ensuving Service Feriod. [t shall consist of 5
members: 2 of whom shall be appointed by the Trust, 2 by the SPC and 1
shall be appointed jointly or, in default of agreement by the Experl in
aceordance with the provisions of Clause 64 (Dispute Resolution Procedure).
Each member shall have one vote and the panel shall act I:r:. majority vore if
unammity cannat be achieved,

Service Provider Right to Teader

Suhject 1o Clause 42.7.1, the incumbent Service Provider may submit a
tender far the provision of all or any relevant Tested Services (or the ensuing
Service Periol, Where the selection panel propose to award the contract for
the prowision of rthe Tested Service to a party other than the incumbenc
Service Provider, then the incumbent Service Provider shall have the
opportunily 1 malch the best tender received by the selection panel and 1f an
offer to that effect is submitted by the incumbent Service Provider it shall be
entitled to retain the Tested Service, subject to Clause 42,8,

Equipment

Alter 3 ‘Tested Service has been Market Tested and a new Servics Provider
in respect af such Scrvies has boen selected by the selaction panel for the
cosuing Scrvice Periad, the cquipment owned by the outpoing Service
Provider and used in connection with such Managed Service will he
purchased by the incoming Service Pravider at Written Down Value.

{hical Procurement

The SPC shall gusure that the SPC Seaff involved in the Market Testing of
any Tested Service are unhiased in the treatment of potential hidders for the
relevani contracl and that no information is made available o or other
advantage is given to the polential Service Providers (including the SPC ot
any Linked Orpanisation) that is nol given or not made avatlable 1o all
poteniial Service Providers. Appropriate procedures shall be estubilished to
secure that this is the case. The SPC shall provide a certificale signed by one
of its directors confirming whether or not any proposed Service Provider or
organisation invited to tender or negotiate t become a Service Provider is a
Linked Organisation and whether or not the requirements of this Clanse

McClure Naismith

i
33
o



Hairmyres [M3H - PF1 Contract Page 88

42.7.5 have been complied with. Following cvaluation of the bids, the right
1o match referred 0 in Clause 42.7.2 will take etfect.

42.7.6 Booa Fide Tendering

It less than two bona fide offers from other than the incumbent Service
Provider are received by the S5FC in a Market Test, the SPC and the Trust
shall consult in good faith with a view 10 delermining the acceplahility of the
offer or offers received. 6, follawing such consultation, the Trust reasonably
determines that less than two bona Gde offers Trom o than the incumben
Service Provider have been reccived as 4 result of the operaiion ul Clause
42.7.3 and not as # resull of general market (orees, then the SPC shall cacry
vt another Market Test within 10 weeks, in wlich event the incumbent
Service Provider shall have no right to match pursuanc to Clause 42.7.3.

42 8 (kther Consequences

If a person ("Successful Bidder™) other than the incumbent Service Provider offers the
most favourable bid established in accordance with the evaluation criteria set ouat in
Clause 42.7.2, the SPC may appoint the incumbent Service Provider pursuant to Clause
42.7.3 {on the terms offered by the Successfil Bidder) provided that it is complying with
its obligations hereunder and is lawtul. The SPC may not appoint the incumbent Service
Provider if the Market Tesl arises pursuant to Clause 44 {Service Lefault),

42.9 Casts of Testing

Lach party shall bear its own cosls incurred in Testing, save that the Trost shall bear the
full cost {and indemnify the SPC) of any Testing pursuant to Clause 42,10, which does
tot result in a downward adjostment o the Total Service Price.

4210 Efficiency Savings

42101 The SPC recognises that the Trust's purchasers or the Scollish Office may
require the Trust to realise efficiency savings within its operation and that the
required efficlency savings may be in excess of (.25 per cent per annum
{which amournt is referred to in paragraph 2.2 of Part 1A of the Schedule).
The SPC and the Truost agree that they shall work together in an attempt o
achieve efficiency savings in the provision of the Tesied Services as a whole.

42,10.2  The SPC and the Trust shall use reasonable endeavours (0 make an annual
saving in the cost to the Trust of the provision of the Tested Services {which
does not compromize the qualicy of the Services), taking into account the

level of efficiency savings which may be required from the Tmst by its
purchazers.

42103 Tf Clause 42.10.2 is not successful in delivering the required suvings then,
{but only them, the SPC and the Trust shall use reasonable cndeayours 12
suggest savings fand concurrent changes in the Services Specification) which
will have a minimal impact on the quality of Tested Services.

42104 Tithe SPC is unahle to deliver a saving as described in Clause 42.10.2 or the
Trust is not reasonably satisfied dhat the saving being offered is of an amount
which the SPC ought to be capable of delivering, or the Trust is unwilling to
accept the impact on quality of measures suggested by the SPC pursuant teo
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Clause 421613, then the Trust shall be entitled w Test the Tested Services
but subject to the following provisos:

42.10.4.1 the Trust may not Test the Tested Services in the rwo years
tollowing the Hospital Operations Date

421042 the Trust may only Test the Tested Services onee in any

Trienmum.

42.10.5  For the aveidance of doubt, for the purposes of this Clause 4210 anly, the
distegarded 5% specified in Clause 42.6 shall not apply (and the full amowmn
af any adjustment may be made).

43 Service Default

In relation to the Managed Services the following are each a Service Default:

431

4372

433

43 4

435

d Service Provider is convicted at any time of breach of any statutory duty imposed upon
it in the course of or it connection with cacrying out a Managed Service, and such breach
has a serious adverse effect on the well being of Patients or the repatation of the Hospital

a Service Provider is convicted of breaching any statutory duty imposed upon it it the
course of or in connection with carrying oul 4 particular Managed Service. on two
occasions within a rolling five year period

a Service Provider suffers Financial Lyefaul

3 or more Detaule Poires are correctly allocated o the SPC in respect of the provision
of any single Managed Service in any period of twelve conscoutive calendar months

a Service Default arising under Clause 50.3.4 {Service Changes).

44 Replavermnent of Service Provider

44.1

44.3

Upon a Service Default under Clause 43.1 or 43.2, the SPC shall itsell assumne the
responsibilities of the Service Provider in respect of the Managed Service in respect of
which the conviction or Service Drefault arose on a tlemporary basis as soon a5 practicable,

On the occurrence of a Service Default under Clauses 43.1 and 43.3, the Trust shall be
entiiled by written notice to the SPC to require the SPC 1o replace the relevant Service
Provider in respect of all Managed Services provided by such Service Provider and on
the accurrence of a Service Default under Clauses 43.2, 43.4 and 43.5 the Trust shall be
entitled by written notice to the 3PC 1o require the SPC (o replace the relevant Service
Pravider in mespest of the particular Managed Service in respect of which the Service
Default arose, allowing in each case a rcasonable period. being not less (than 3 months
and not more than & months, for the SPC to complete such replacement.

It the SPC lails to replace the relevant Service Provider then, unless the said notice has

been withdrawn by other written notice, a default shail occur and the Trust may
thereupon;

4431 assume the responsibilities of the SPC and, if the situation so requires, the
Service Provider for a temparary period io he determined by the Trust for the
continualion of the provision of (e relevant Mauaged Seevice in tespect of

IDIEE [T SN B ]FEA 300 L CONTRALT MASITR
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44 6

which the Service Default has arisen on giving to the SPC notice in writing
to this effect or

44.3.2 in the case of a Service Default relating to a Managed Service assume the
responsibilities of the SPC within the meaning of the FM Service for a
temporary pericd 10 be determined by the Trust insofar a5 they relate to the
provision of that Managed Service.

The Trust may extend the period for which it has assumed the SPC or the Service
Provider responsibilites purswant to 44.3.1 or 44.3.2 as it sees fit. The Trust shall end
the assumption of the SPC and/ar the Service Provider responsibilities once satisfied in
its absolute discretion that the S and/er the Service Provider as appropriate is in a
position to resume and fully discharge those rerponsibililies.

Tenmination by he Trust of some but not all Managed Services shall not affect the temns
ol the provision of the FM Service andfor the Managed Services not so lenminated,

Duty ta Co-operate

The SPC undertakes to co-gperate and procuce that 11 Service Providers co-operate with
any new party appointed pursvant w Clause 44,

Cost To Trust

On a Service Default, and in respect of any temporary provision of a Service by the Trust
pursuznt to Ciause 44.3, the SPC shall pay on demand to the Trust all sums, cosis and
liabilities properly incurred by the Trust in connection with or arising out of such
temporary provision, to the extent that the total cost to the Teast of the Scervices is at any
time in excess of the Unitary Charge, and failing such payment the Trust may deduct the
amount due as 2 Permitted Deduction.
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SECTION 6: OPERATING THE SERVICES AND FACILITIES

45 Trust Representative

451

45.2

453

Authorisation - Trust Representative

The Trust shall appoint or designate the Trust Representative for the purpose of this
Agreement to represent the Trust following (hat not prier to) the Hospital Gperations
Date. Any written notice, information or communication given to or made by Lhe Trust
Representative shall be Jeemed 1o have been given to or made by the Trust. The Trust
shall ensure that the Trusl Representative or any deputy appointed pursuant to Clause
382 duly awlwrised to aet on the Trust™s behalf is available for consultation with the
SPC at all timmes including owside normal working hours.

Authorisation - Trust Service Representative

The Trust shall appoint or designate in respect of the FM Service and may appoint in
respect of all Managed Services a Trust Service Representative. In the absence of a
specific appaointment the Trust Representative is the Trust Service Representative in
respect of any Service, Any written holice, information or communication given to or
made by the Trust Service Kepresentative in respect of any Service shall be deemed to
have baen given o or made by the Trust. ‘The Trust shall ensure that the Trust Service
Representative in respect of each Nervice, or a deputy appointed pursuant to Clause 38.2
and authorised @ act on the Trust's behalf, is available for consultation with the SPC at
all reasonable times.

MNuotification of Tdentity

The Trost shall at any time after the signing of this Agreement give the SPC nolice in
writing of the identicy(ies) of the Trust Representative and the Trust Service

Representaliveds) in respect of a Service(s) and deputies appuinted pursuant 1o Clanse
g2

Continved Authority of Representatives

Until nutice of a subsequent appoiniment shall have been given by the Trust, the SPC
shall be entitled to treat as the Trust Representative or, as the context may cequire, as the
relevant Trust Service Representative or the relevant deputies appointed pursuant to

Clause 38.2 the last person identifizd as such to the SPC by the Trust in accordance with
this Agreement.

46 Provider Contract Management

46.1

Authorisation - 5I"C Contract MManager

The SPC shall appoint the SPC Contraet Manager for the purpose of this Agreement.
Any written notice, information or coonmunicationg given to or made hy the SPC Contract
Manager shall he deemed to have been given to or inade by the SPC. The SPC shall
ensure that the SPC Contract Manager, or a competent deputy duly authorised 10 act on

the SPC"s behalf, is available for consultation with the Trust at all times including cutside
normal working hours.
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46.3

Autborisation - Provider Service Manapers

The Principal Service Provider shall appoint or designate in respect of gach Managed
Service a Provider Service Manager but any written notice, information or communication
given ot made in respect of the relevant Managed Service shall be given to the Principal
Service Provider, provided alwavs that, in the case of any notice concerming any of the
following matters, such notice is also simoltaneously copied to SPC;

- Termination Warnings
Termitiation Notivg:

- MNotices of Service Failure identified by the Trust

- Natice of disagreement of any Performance Maonitoring Report or Availability
Report

- Matice of an emergency under Clauses 36.9 or 64.4 {LEmergency Remedy)

- any Change Notice

- Notice of any Force Majeure

- Notice of any refergnce to the Disputes Besolution Procodure

- Notice as regards temporary alternative arrangements

- Any notice of complaint concerning Services or Facilities other than as noted
in the SPC help desk lopbook.

The Principal Service Provider shall cnsure that in respect of each Managed Servie: the
relevant Provider Service Manzger of a competent deputy duly authorised to act on the
Service Provider's behalf is available for consultation with the Trust {as well as wath the
SPC Comtract Manager) at all times including outside normal working hours.

Keplacement

46.3.1 The SPC acknowledges that the individuals fulfilling the functions of the SPC
Contract Manager and the Provider Service Managers are importanl w the
felfilment of the SPC's ubligations under this Agreement and the SPC
uodertakes w use all reasonable endeavours to ensore that such key personne]
are not Temoved or replaced to the detriment of its performance of this
Apreement. However, in the event that any of the SPC Comract Managors
and/or the Provider Service Managers become unavailable or the SI'C or
Service Provider wishes to replace the SPC Confract Manager o1 any
Pravider Service Manager for any reason, the SPC or Scrvice Provider (as
the case may bey will have the right, upon giving 30 days’ notice in writing
10 the Trust, and subject to the rights of the SPC to appoint a remporary
teplacernent, to teplace such individual with another individual whosc
abilities and qualitications approximale 1o those of the individual so repluced.

46.3.2 Any notice given by the 5PC or Service Provider pursuani o Clawse 46.3.1
shall include the identity of the proposed new SPC Contract Manager or
Provider Scrvice Manager, as the context may regeire.  The Trust shall be
entitled, on receipt of such natice, o object o0 the idenity of the proposed
replacement. In the event that the Trust so objects on the grounds of ability
or qualiftcation the parties will negotiaie in good falth to agree a new
replacement satisfactory to both pariies.

40.3.3 The pravisions of this Clause 46.3 shall apply to the avthorised deputies of

the SPC Contruct Manager and each Provider Service Manager mutatis
mutaidis,
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46.4 Notification of Identity

45.4.1

The SPC shall as soon as practicable after Financial Closing notify the Trust
of the identity of the SPC Conrract Manager,

46.4.2 On or before each Service Start Date, the SPC shall give the Trust notice of
the identity and qualifications of the Provider Service Manager in respect of
the relevant Scrvice.

46.5 Contimued Autharity of Managers

Until notice of a subsequent appaintment shall have heen given by the SPC or Service
Provider (as the case may be}. the Trust shall he entitlad o rmear as SPC Conract
Manager or, as the context may requine, the relevant Provider Service Manager or the

relevant authorised deputy the last person identified as such to the Trust in accordance
with this Apreement.

47 Liaison Group

47.1 The Trust and the SPC shall establish within one momth following Financial Closing and
maintain throughout the Tenm a Lialson Group to oversee, subject W Clause 47.3, the
implementation of the Project, the operation of the Hospital and the delivery of the
Services including in particular it the period prior to the Hospital Cperations Diata:

47.1.1

4712

47.1.3

47.1.4

47.1.5

47.1.6

47.1.7

47.1.8

47.1.9

the implementation of this Agreement

reviewing the design confipurations of the Hospital and the ward layouts and
assessing the need for Facilities Changes

the process tor carrying out the Developed Design of the Hospital in
accordance with Part 7

the procedures for Hospital Commissioning and handover of the Hospital
any interim armangements for the delivery of the Services

atl (ransitional arrangements including workforce planning and Gmimg of stafl
transfers

reviewing the arrangements for Transier Equipment

reviewing SPC priocedures to ensure that the Services can be effectively
delivered at the Hogpital from the Hospital Operations Date

any proposals for amendment of the Project Documents

and in the period following the Hospital Operations Dare:

47.1.10
47.1.11

47.1.12

IPBK L WE.SXEHA KOG FF CORTRACT MaSTER
17 March 195 a:Fpm

revicwing the Specifications and assessing the necd for Service Changes
any proposals for the extension of the Hospital

reviewing policies adopted Ty the Trust, the SPC, any Service Providar and
any sub-contracters relevant o the performance of Managed Services
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47.2

473

47.4

4715

47.1.13  consideration of (e Trust’s and the SPC's performance
47.1.14  consideration and implementation of Tncome Generation Schemes
47.1.15  any proposals for amendment of the PRI Documents.

The Liaison Growp shall not have the staws of 4 commitiee of the Trust under the
standing orders of the Trust. Each party acknowledges that theit represcntatives on the
Liaizan Group shall not, in such capacity, be entitled (o bind them or waive or amend any
provision of the Project Documents and that all matters discussed or reviewed by the

Liaizon Group shall be subject to approval by the Truse and 5PC7s board of directors
respectively.

The Liaison Group shall conduct its atfairs in accordance with Part 7 and may establish

sub-groups in respect of particular aspects of the Project, lospital or provision of the
Services.

The Liisun Group shall conduct itself in accordance with the laison procedures set out
in Part 7 and establish any more derailed procedures as it sees fit consistent therewith,

Any reasonahle recommendations made by (he 1iaison Group shall be given appropriate
consideration by the boards of the SPC and the Trust.

45 Reports, Information and Records

481

482

48.3

48 4

485

The provisions of this Clause 48 shall apply throughout the peried of the Term.
Required Reports

The SPC shafl submit io the Trust the Reports specified in Part L1 in the Agresd Form,
in such numbers as are provided therain.

Ohjections to Reports

48.4.1 If the Trust considers that any Report either has not been compiled in
accordance with the provisions of this Agreement or has been based on
erronecus inlormaiion or data, den it may serve a nolice o that effect on the
SPC within 28 days of receipt of such Repornt, objecting 10 the same.

d45.4.2 If any such information has not been resolved by agreement between the
Trust amd the SPC within 14 days after the service of such notice, then either
of them way refer the matter w the Dispute Resolution Procedure.

Revisions to Heports

If:

48 5.1 the resclution (whether by agreement or determination under the Dispute
Resolution Proccduns) of any objection made pursuant to Clause 48.4.1 o1

4852 the correction of any calculation pursuant to any provision of the Project

Dacumenis

INITE 2T ST b, 000 PRLCONTRACT MASTER

U REASCE SHR 4.0Hpm

McChare MNaismith



Hainmyres DGH - PF] Contract Page 95

in gither case requires any revision or adjustment w any Report, the SPC shall, as soon
as praciicable, issue revised versions of each affected Report and each such revised

Report shall, for all purposes of the PFI Documents, take the place of the relevant
original RBeport.

48 6 Further Information

The SPC shall upcn request, at any time and from time to0 time, provide to the Trust such
further information in respect of the Project and the SPC, (other than Confidential
[nformation) as the Trust may roasonably require and provided the Trust’s request for
further information in respect of the Project or the SPC, is reasonable, there will be no
charge in respect of the provision of such information.

18.7 Informaiion Provision by the Trust

The Trust shall upon request, at any lime and from time to time, provide the SPC with
such information in respect of the Project and the Trust, (other than Confidential
[nfarmation) as the SPC may reasonably reguire and provided the SPC's request for
further infonmation in respect of the Project or the Trust, is reasonable, there will be no
charge in respect of the provision of such information.

45.8 Financial Information Aboui the SPC

Without prejudice o the generality of Clause 48.6, the SPC shall furnish to the Trust:

44.48.1 as soon a5 they become available and in any event not later than 180 days
after the ¢lose of each of its accounting financial year periods, copies of the
audited financial statements of the SPC for such period, including a balance
sheet prepared as at the end of such accounting financial year period, a profic
and lgss account and a statement of the source and application of funds in
respect of such accounting financial year period

48 82 as soon as they become available and in apy event not later than 90 days atter
the end of the first half of each of its financial years, copies of the unaudited
financial stalements of the SPC for such financial balf year including a

halance sheet prepared as al the end of such period and a profit and loss
account in respect al such periodl

48 8.3 a5 s0on gy they bremne available und in any cvend 10t later than 30 days after
the end oF sach successive three month period 1o cach of the SPC’s Minancial
years the SPC's quarterly management accounts for thae period including a
halance sheet prepared as at the end of such period and its profir and loss
account in respeet of such period.

48.9 Financial Information Abouat the Trust
Without prejudice to the generality of Clause 48.7 or 49.3, the Trust will;

48,91 keep the SPC informed of any discussions held with Lanarkshire Healih
Board, which may result in material chanpes to the Trust's income

48.9.2 provide the SPPC from time to time with {1} such part of the Trust’s conlract
with Lanatkshire Health Board as the Trust is free to publish and (i) a5 soon
a5 they become available and in any ¢vent within [180] days of its accounting
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4310

4311

48.12

48.13

financial year period copies of the Trusi's annoal report, audited accounts and
published finsncial information

48.9.3 provide the SPC from tme (¢ time with such detsils ser out in 4% 9.2 of the

Trust’s contracts with other healthcare purchasers (whose business represents
3% or more of the Trust's income).

Accounting Principles

The SPC will ensure that the financial statements referred to in Clauses 48.8.1 and 48 8.2
are prepared in accordance with generally accepled accounting principles and practices
in the United Kingdom current at the time of their preparation that such financial
statements shal] present fuirly and zccurately the results of the operations of the SPC for

the period in question and the state of its affairs as at the date to which the financial
statements are made up.

Financial Information on the Contractors
Without prejudice to the generality of Clause 48.6, the SPC shall furnish 1o the Trust:

48.11.1 a5 soon as they becorme available and in any event not later than 130 days
after the ¢lose of each of their respective accounting periods, copies of the
audited fingnecial statements of the Contractor {until the end of the Defects
Liability Pericd), and the Principal Service Provider under the Principal
Services Contract for such periods, including, in each case a balance sheet
prepared as at the end of such accounting period, a profit and loss account
and a statement of the source and application of funds in respest of such
accoutting period

48.11.2 25 soon as they become available and in any event not later than 90 days alter
the cnd of the tirst half of each of their respective financial years, coples of
the wnaudited financial statements of the Contractor {until the end of the
Defects Liability Period), and the Princlpal Scrvice Provider under the
I'rincipal Services Contract for such financial half vear including a balance
sheet prepared as at the end of such peried and 2 profit and loss account in
respect of such period {provided that the Principal Service Contractor need
not produce any such half yearly reperts umti] 1999) and provided that a
failure by the SPC to comply with its ohligations under this Clause 48,11
shall ron constitute 4 breach of contract or an Event of Default if such failure
tesults from an act or omission which is not within the SPC’s coatrol and
which could not be remedied by the SPC taking reasonable steps (mot
including legal proceedings} to do so.

Required Records

The SPC shali maintain and update those Records relating to the Project ser out in
Pare 11.

Audit
The Records shall be kept in good order and in such form as (o be capable of audit by

the T'rust. The SPC shall make such Records available for inspection by or on behalf of
the T'rust st all reasonable times.
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Copies

The Trast shall, subject always to Clause 74 (Confidentiality}, be entitled o take copies
of all Records at the Trust’s cost and for that purpose to use such copying facilities as are
maintained at the place where the Records are kept.

Advisers

If the Trust decides to appoint advisers or consultanis to appraise or evaluate any
information disclosed by the SPC pursuant to this Clause 48 then the Trust shall be
entitled w disclose all such information to its appointed advisers and all obligations of
disclosure expressed 1w be granted to the Trust in this Clause 48 shall also be deemed o
be expressed to be granted to the Truse's advisers and the Trust shall procure that those
advisers shall themselves be subject to Clause 74 {Confidentiality). The Trust shall notity
the SPC of the appointtnent of any such advizer.

Retention of Records

48.16.1  All records shall be retained for no less than the period specified in respect
af such Records set out in Part 11,

44.16.2  Where the period for the retention of any Records (as sel out apainst the
relevant class of Records in Part 114 has cxpired, the SPC shall notity the
Trust as to whal it intends o do with such Records. If it mtends to dispuse
of thet or subsequently decides 10 dispose of them, the S1°C shall notify the
Trust and if the Trust, within 30 days of such notice, cleets to receive those
Records or any part of them, the SPC at its own cost shall deliver up such
Recards to the Trust at the location as the Trust shall reasonably specify.

48.16.3  Tpon the early termination far whatever reason of the Term {other than
expiry), of this Agreement, the SPC shall deliver up to the Trusl, al such
location as the Troust shall reasonably specify, all Recornds which were in
existence at the date of termination {or, whete those Recornds are required by
statute to remain with the SPC. coples thereof} or such part of such Records
as the Trust may by notice to the SPC specify.  The Trust shall make
availabie to the SPC all the Records the SPC delivers up pursvant to this
Clause 48.16.3 subject to reasonable notice. ‘The Trost may by notice 1o the
SPC require such Records be deposited im ostarage with a third party
expericneed in the safe siorage of such documents, whe shall be approved by
the ‘Trust acting reasonably (provided always that, in the case of Clause
45.16.3.2 the cogoing responsibility for such Records, following delivery,
shall lic with the Trust). Such Records shall be kept in sate storage for a
peried of not less than the pericd following the date of termination indicated
in Part 11. Both the SPC and the Trust shall be granted access to such
Records at abt reasonable times by the third pary.  The costs of tetaining
those Records in safe storage shall be horne:

421631 by the SPC (in one lump sum advance payment) where the
termination arises as a resull of a default by the 3FC

48.16.3.2 by the Trust (in one lump sum advance payment) where the
termination arises as a resuli of a defaule by the Trost

48,14

48.15

42.16
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48.17

48 13

48.16.3.3 i cascs of termination other than those governed by Clauses
48.16.3.1 or 48.16.3.2 abave, by the SPC and the Trust in equal
proportions, by one lump sum advance payment.

Computer Records

To the extent that the Records of the SPC are to be created or maintained on 2 computer
or other elecironic storage device, then the SPC shall agree with the Trusi Works
Representative or the Trust Representative as the case may be, a procedurs for back-up
and off-site storage for capies of such Revords and shall adhere to such agreed procedure

and shall cause the Contractor and the Principal Service Provider to implement and
adhere w such agreed procedure.

Appropriate Trost Represeatative

For the porposes of this Clause 48 the Trust shall be represented by, in the period prior
ta the Hospital Operations Date, the Trust Works Representative and, in period on and
after the Hospital Operations Dare, the Trust Representative,

49 Consents and Approvals

491

4.2

44.3

49.4

449.5

Subject to Clause 49.4, the SPC shall be solely responsible for securing the zrant and 3]]
subsequent renewals, extensions and meoditications of any petmiis, licences. consents and
authotisations (including but noi Jimited to the Relevant I'comissions, but excluding the
Trust Consents) which at any time during the Term be necessary to carry out the Project
and/or perform the Services and shall ensure that, as [ar as is legally possible, those
permits are gabizined in the 3PC's name,

The Trust shall be solely responsible for securing the grant and all subsequent renewals,
extensions and modifications of, any Trust Consents.

Without derogating from the SPC's obligations in Clause 49, where the Trust is, prior
to the Hospital Operations Date ar the relevant Service Siart Date as the context requires,
the holder of any relevant permit which is capable of transfer to the SPC and which
wonld be necessary ot desirable for the SPC o perform its obligations wnder the PFI
Documents, the Trust shall use its reasonable endeavours, af the 3PC's cost, o secure
that transfer and shall provide all assistance reasenably vequired by the SPC, at the SPC's
cost, to secure the issue of any required permit,

If any permit under Clause 491 above cannot legally be obtained in the SPC’s name and
must be obtained in the name of the Trust, the SPC shall in the event of any query,
breach, prosecution or other dealing in respect of such permit, give the Trust all
necessary assistance and information to enable the Trust to respond 1o the matiet.

The $PC shall comply with all current and relevant permits.

50 Service Changes apd Facilitics Changes

50.1

Right to Require Changes

The Trust shall be entitled at any time during the Term to require the implementatian of
Service Changes and Facilities Changes in accordance with the provisions of this
Clause 50 provided that:
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30.1.1

50.1.2

313

014

until such tinne 45 a Change is made in accordance with the Change Control
Procedure, the SPC shall, unless otherwise agreed in writing between the
parties, conlinue to operate in accordance with this Agreement as it the
request or recommendation had not been made

any discussions which may take place between the Trest and the SPC in
connection with a request or recommendation for change before the
authorisation of a resultant Facilitiess Change or Services Change shall he
without prejudice to the rights of either party

any work undertaken by the SPC its permitted sub-cotbraclors or apents
which has not been anthorised in advance by a Facilities Change or Services
Change and which has not been otherwise agreed in accardance with the
provisions of this Clause 50 shall be undertaken entirely ar the expense and

liability of the SPC unless the Trust specifies or agrees otherwisy in writing
and

when a proposed Change affects both Services and Facilities the procedurs
tor hoth a Facilities Clange and a Servives Change shall be followed.

50.2 Facilities Changes

50.2.1

50.2.2

50.2.3

50.2.4

FOISE 2|V P XA HY B0 FFHONTR AT MASTER
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Subject 1o the provisions of this Clause 50, the Trust may require a Facilitles
Change ar any rime during the Term by sending a Change WNotice o the SPC
setting our details of 1the Facilities Change required.

The SFC shall submit 2 CCN regarding the Facilities Change in accordance
with the Chanye Control Procedure within 28 days of the date of the Change

Motice or such later date as may be reasonable as stipulated by the Trust in
the Change Motice.

The Change Contrnl Procedurc shall cstablish, inter alia,

50.2.3.1  the Change Capital Cost or Change Capital Savings associated
with implementing a Facilitics Change

50.2.3.2 if applicable, the Change Financing Cost associated with
implemeniing the Facilities Change

50.2.3.3  if applicable, any Increased Operating Cost or Operating Saving
associzted with implementing the Facilities Change.

If:

50.2.4.1 the SPC does not submit a OCM within 14 days followinp the
date of a written reminder notice by the Trust which may be
issucd af any time following the expiry of the initial date set for
submission of the CCN under Clause 50.3.2

50.2.42 the SPC does not start work in implementing the Facilities
Change within 28 days of the date of approval of the CCM by the
Trust or the date of determination by the Expert of the matiers
to be covered in the CCMN under the Dispute Reselution
Procedure

McChare Waismith
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50.2.5

Hle

50.2.6A

3).2.6B

50.2.7
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then the same shall be an Event of Default or Change Failure, determined by
Clauses 50.2.5 and 50.2.6.

It the SPC does not completg the Facilities Change in accordance with the
program set out in the CCM and the Change Capital Cost of the Facilities
Change set out in the CCN aggregated with the Chanpe Capital Cases of all
Facilities Changes in the period until the fifteenth anniversary of the Hospital
Cperations Dake is greater than the Change '|T'hrcshold then the occurrence of
either event set out im Clauses 50.2.4.1 or 50,2.4.2 shall be a Change Tailure
("Change Failure™,

If the Change Capital Cost of the Facilities Chanpe set out in the CCN
aggregated with the Change Capital Costs of all Facilities Changes in the
period until the fiftcenth anniversary of the Hospital Operations Date is less
the Change Threshold then the occurrence of either event set out in Clause
50.2.4.1 or 50.2.4.2 shall he an Event of Default.

In any case where the SPC has commenced the implementation of a Facilites
Change, and subject 10 the provisions of Clause 25 which shall apply mutatis
outamslis, the SPC shall pay (o the Trust monthly in arrears, a sum eqgual 1o
ong per cent of the Change Capital Cost associaled with implementing the
relevant Failities Change, for each complete calendar month or pro rata for
patt of a month which shall elapse between the time for completion of the
Farilities Change set out in the CCN and the expiry of a period equal to 25%
of the tme for undertaking and completing the relevant Facilities Change in
accordance with the program set out in the CON (such period being the
"Change Overrun Peried”). ‘Lhe sums to be paid pursuant o this Clause are
by way of liqudaed damages and not a penalty and shall together with the
Trust's other eights pursuant 10 this Clause, be the Trost's sole remedy
agaimst the SPC in respect of any delay in completion of the relevant
Facilitics Change.

If on the expiry of the Change Overrun Period, the Facilitics Change has not
been completed the Trust shall have the right (i) to elect to continge 1o
reccive liquidated damages at the amount stated in this Clause or (i) at any
timg while the rtelevant TFacilities Change remains incomplets (and
netwithstanding any previous election to continue to Teceive liguidated
damages} to delernting that an SPC Event of Default shall have accurred.

On an Event of Default related to Change the Trust shall be entided to
procure the implementation of the Facilities Change itselF without referance
ta the SPC (in the case of an Event of Default) or in accordance with an
agreed programme (in the case of a Change Failure). In the event thal the
SPC and the Trust 2re unable 1o agree a programme, the programme shall be
settled by an Expert pusuant to the Dispute Resolution Procedure. The
Trust shall accordingly be entitted to make or allow a third parry o make
whatever alterations or additions o the building and fabric of the Hospital as
may be necessary or desirable for the implementation of the Facililies Change
it the case of an Event of Default, or as are required by the agreed
programme, in the case of a Change Failure. provided that the Trus shall
ceimmburse the SI'C the reasunable costs of any damage to the Facilitics
atising from the implementation of a Facilitics Change and the Unitary
Charge shall be adjusted to refiect any imcreases in the cost of providing the
Services.
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30.2.8

The SPC undertakes that it shall indemnify the Trust against any Clamm or
Lowses, and any vonsequential loss arising where the SPC fails to comply
with the previsivns of the Public Works Contracts Repulations 1991 and/or

the Public Supply Cuntrols Repuiations 1995 and Public Service Contracts
Repulaiions 1993, if applicable.

503 Servive Changes

3.1

30.3.2

30.3.3

5034

The Trust may require a Service Change at any time during the Term by

sending a Change Notice to the SPC setting ¢ut details of the Scrvice Change
required.

The SPC shall submit a CCN regarding the Service Change in accordance
with the Change Control Procedure within 28 days of the date of the Change

Notice or such latcr date s may be reasonable as the Trust may stipulate in
the Change Notice.

The Change Conrrol Procedure shall establish, inter alia, any Increased
Cperating Costs or Change Capital Costs or Change Financing Cost o1

Change Capital Savings or Operational Savings associated with implemesnting
the Service Change,

If:

S0.34.1  the SPC does not submit 2 CCN within 14 days tallowing the
date of a written reminder notice by the Trust which may be
issued at any rime following the expiry of the initial date set for
submission of the CCN or under Clause 50.3.2

Gr

50.3.4.2  the SPC does not implement the Service Change within 14 days
following the date of a writtep reminder notice by the Trust
which may be issued at any time following the datc set for
implementatien of the Service Change in the approved CCN

then the cocurrence of such event shall be 2 Service Default.

50.4 Change Restrictions

The SPC shall have no obligation to undertake a Change where:

a0.4.1

50.4.2

20.4.3

30.4.4

SONMEZTW P SNEH[HA LK FFL O TR AT BANT B
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fie Residual ¥alue of the Hospital would be materially adversely affecied
ihere has been a material adverse change In the Trust™s financial position

during \be period while 2 material amount of Financial indebtedness is
outstanding under the Fimancing Documents, there has been any material
adverse change in the Trust's financial position, in the reasonable opinion of
the Funders

the Facilities subject to the Chanpe cannot be insured on commercial terms
{unless the Trust, as between itself and the SPC, accepts responsibility as
insurer for those risks which cannot be insured againsi}
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S0.4.5 Rilevsnt Pennissions are not obtainakle

50.4.5 any Legal Provision (including those related to health and satety) would he
breached.

50.4.7 the Change Threshold is exceeded, and despite performatice of its oblipations
pursuant 1o Clause 305 the SPC is unable to procure the finance for any
Change Capital Cost.
50.5 Changes above Change Threshpld
For the avoidance of doubt, the SPC acknowledges and undertakes to the Trust:
0.5.1 that it is obliged to provide or procure the finance for any Change Capital

Cost which is less than the Change Threshobd {irrespective of the availabiliy
af such finance m the SPC from Funders or otlers)

5052 that it iy obliged 10 do everything possible (0 procure from the Funders
andior other reputable lending or equity sources, on the hest terms then
reasombly available, the finance for any Change Capital Cosi above the
Change Threshaold.

50.6 Other Changes

The SPC shall be vnder no obligation to.

30.6.1 follow any change to “I'mst Procedures

50.6.2 make any change pursuant to Clause 35.3.2

50.6.3 make any change pursuant to Clause 36.7

50.6.4 follow any change to the Patients Charter

unless and kil in each case, the proposad change comes into effect 45 a Change.

507 SPC Recommendations

5071 The SPC may recommend (bur may not require) a Change in accordance with

the Change Control Procedurs and the Trust shall give reasonable
consideration to such recommendation,

50.7.2 If the SPC recommends a Facilities Change and undertakes such Change
before it is apread with the ‘1'rust under the Change Contrel Procedure;

50.7.2.1  the Unitary Charge shall not be subject to adjustment
50.7.2.2  the 8PC shall not be relieved of any of its obligations under the
FF] Documenis tor a failure to obtain agrecment of the Trust to

a Facilitics Chanpe unless the Trust is acting unreasonably.

50.8 Adjusonent fo Charges

On the occurrence of & Facilities Change or a Service Change, the Unitary Charge shall
pe adinsted, and future Pricing Schedules created, in accordance with Pare T4,
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51

509

5010

3011

50.12

Capital Payiment Option

It the implementation of a Change reguires an oullay of capital by the SPC, the Trast
may ¢lect at its absolute discretion to pay to the SPC, as an alternative to adjusting the
Unirary Charge, a sum equal to such capital outlay {calculated in accordance with Part 6)
and any corresponding adjustment 1o the Unitary Charpe by rcason of the effect oo the
Services shall be calculated and made in accordance with Part 6. For the avoidance of

daubt, any such vapital payment shall be uneonditional (and shall not operate by way of
loan).

Date of Implementation of Change

Subject always to the provisions of Clause 50.12, the SPC undertakes w procure the
performance of the Service or Services atfected by a Change in accordance with the
Change as from the date s¢t out in the approved CCN.

Disputes

If the Trust disputes the proposed revision to the Unitary Charge contained in the COM
then the Trust and the SPC shall negotiate in good faith the exient of the revision o the
Unitary Charge. [f the Trust and the SPC are unable to agree either may refer (he
dispute to the Dispule Resolution Procadure.

Contination of Service Provision

T thee even that revision 1o the Unitary Charge has not been agreed or determined within
30 days ol a Change Notice {or such longer perind as may be reasonable as stipulated by
(b Trust) the SPC shall:

50.12.1 in the case of the Change to a Managed Service, provide the Manaped
Service in aecordance with Clanse 530,10 with the Unitary Charge revised o
such level as is not in dispute

50.12.2  in the case of a Change to the Facilities which i less than the Change
Threshold, commence implementation of the Change on the later of the date
determingd in accordance with Clause 5410 and 7 days after the issue of an
expedited finding pursuant to Clawse 69.3

50.12.3  inthe case of a Change to a Facility in excess of the Changs Threshold, work
shall only commence when termis of the Change have been agreed.

When the revision to the Unitary Charge is subsequently ageeed or determined, such revision shall
be back dated to when the Change took effect and the Trust shall pay such accumulated arrears at the

time of the next due date for payment of the Unitary Charge togeiher with interest thereon at the
Overdue Interest Rate.

Changes of Luw

Where there is a Change of Law then the SPC or the Trust shall give notice w each other of such
Change of Law and the effect it will have ¢n the Favilities, Services or cost of provision thereof. and
any such notice shall forthwith trigger a Change and the Change Comrol Procedure shall then apply
{with the provise that the SPC may, subject wo the Dispute Reselution Procedure, require, and not just
recommend, that the Change be made in respect of that Change of Law).
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S1A Limen Costs

The Service Cost in respect of the linen Managed Service output specification assumes that 84,000
items of linen are procured in each Monthly Reponting Periodl at a cost of 39 per item. To the
extent that the number of iterns of linen actually procured in any Monihly Reporting Period is
different from the assumed numiber of 84,00(, the Unitary Charge shall be adjusted accordingly.

a2 Licence of Intellectual Property

52.1

a2l

52.3

324

52.5

The SPC hereby grants to the Trust a non-exclusive, royalty free limited licence to use
all Intellectual Property Righes specified in Clause 52.2 during the Term further to its
rights under this Agreement. including any use of or alteration to the Hospital following
the Trust's acquisition of the Hospitsl pursuant to Clause 67.7 (Condition of Hospital on
Transfer}, for the purposes of completing, maintaining, operating, repairing, renewing
or replacing the Development provided that such licence and the rights attached thereto
shall termimate upon the Trust Qr ity successors ceasing to occupy the Mew Build Hospital
fur the provision of healthcare. The Trust shall be entitied to transfer the Yicence granted
by this Clause only to a successor o it pursuant to Clause 53.2 or after termnination or
expiry hereof {if the licence subsists) 10 any other person taking an interest in the

Hospital, but may sub-license any of its rights under this Clause 52,1 without the consent
of the SBPC.

The Tntellectual Property Rights licensed by or pursuant (o this Clause 52 shall be all
Intellectaal Property Rights {whether pow in existence of coming into existence during
the Teom) relating to the desigin, construction, fitting out, completion, commissioning or
testing of the New Build Hospital, the operation and maintenance of the New Build
Hospital (1o the cxtent that the SPC shall have responsitility for the same} provided
always that the licence shail oot extend to any changes ta the building management system
after the date of ermination of this Agresment.

To the extent that any of the [ntellectual Propeny Rights referred o in Clause 52.2 are
generated by or maintained on a compuler or in any other machine readable format, the
SPC shall procure, at no charpe to the Trust, the gran of a licence or sub-licence for and
supply of 2 copy of any relevant software or database 10 enable the Trust or its nominee
o access and otherwise use that data for the purposes ser out in the PF1 Documpents or
utherwise 10 assist the Trust in the discharge of its functions in connection with the
Project.  Where such software or database is not readily available in the market at
reasonable cost, the 8PC shall procure ut no charpe o the Trost a copy of the relevant
program and the grant of a Licence or Sub-licence for such software or database.

Within 60 days from the Execution 1are or as seon as practicable thercafter the SPC shall
subunit to the Trust the procedures and practices which the SPC proposes o adapt for
maintaining security of data. materials and documents, inclading arrangements for the
backing up and subsequent recovery of information stored in electronically retricvable
form. The Trust may only gbjuct and require alterations or additions o those procedures
and practices which are adopted by it if in the Trust's reasonable apinion they do not
accorgd with Good Industry Practice andfor they are inconsistent with the proper operation
of the Hospital, The SPC shall (and shall cause each of its sub-contractors 10} comply
with the above procedures and practices. The SPC or (he Trust iay request a change in
the above procedures and practices at wny Gime during the Term only in accordance with
the Change Contro] Procedure.

The SPC shall indemmify the Trust on demand and hold it harmless from and against all
claims made or brought by any persons for or on account of actual or atleged
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52.6

521

518

infriternent of any [nellectual Property Rights referred to in Clause 52.2 properly used
by (he Trust in accordance with the terms of this Agreement.

The SPC and the Trust shall at the request of the other cxecute all documents and do all

such further acts which may he necessary or desirable to bring into effect or w0 confirm
the 1erms of any licence created by or pursuant (o this Clause 52

Subject to Clause 52,8 any licences of Intellectual Property Righus ceeated by or pursuane
to this Clause 52 shall survive early termination (bat not eapiry) of the Tern.

In so far as the Intellectual Propeny Rights to be icensed to the Trust under the ahove
provisions of this Clause 52 relate 1 fhe operation and mainienance of the Hospital, the
SPC will ensure that during the Tenm, and during any peciod following termination
purspant to Clauses 64 (Termination by Reason of Defaulry, 66 {the SPC's Right to
Termmate) and 70 (Force Majeure), the Trust will have reasongble access to all
operational data which relates to the provision of the Services, The licence of Intellectual
Propenty Rights under this Clause, only so far as it relages (o any software in use by the
SPC or Service Provider, shall cease when, after termination of this Agreement, the SPC
o1 Service Provider provides the Trust with the means o cxtract and read by
commercially available software, all data held at the date of termination regarding the
Services in that software format.
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33

SECTION 7: SAFEGUARDING THE PROJECT

Assigmation

531

53.2

533

534

Mo Assignation

Subject to Clauses 53.2 and 53.3 and save as expressly provided in this Agreement {or
pursuant 1o arrangements conemplated in Clause 54,2}, no party may assign, charge or

dispose of (whether in whole or in part) any of us rights or oblipations under the PFI
Drocuments,

Health Service Regrganisation

The Trust may assign and transfer all {but not part only) of its rights and obligations
under the Project Documents to which it is a panty (0 any other Health Service Body in
connection with any reorganisation of health services only if the assignee is a Health
Service Body which

33.2. has the support of s purchaser (or the support of substantially all of the
former group of purchasers) for the continuing purchase of services fron the
assignee and

53.2.2 is able to demonstrate that it has procured fomading {or the payment of any
sum which is diee immediately upen it becoming assignee,

SPC’s Lisnited Right to Assign

The SPC namy assign all but not patt only of its obligations under the PFI Documents only

in the circumstances and to 4 person satisfying the requirements of the Alienation
Criteria.

SPC’s Right to Grant Security

The Trust has approved the grant by the SPC of all charges, assigrmenis and other
security requirements of the Funders specified in the Financing Documents, and the
appoiniment of the Agent pursuant to the Tinancing Documents, No provision of this
Agreement shall prevent such grant nor shall result in an SPC Fvent of Default.

Change of Control

5.1

Change of Control of SPC

The oceurrence of any of the followiny evenls shall be an SPC Event of Default:

3400 in the period prior to the Hospital Operations Date a Change of Control of
the SPC oceurs without the prior written consent of the Trust in its absolute
discretion or

24,12 in the Yeut following the Hospital Operations Date a Change of Contro) of
the SPC occurs withoue the prior written consent of the Trust, which consent
shall not be unreasonahly withheld

54.1.3 in the Year following the Hospital Operations Date failure by any Mumber
aof the Kier Group immediately prior io that company ccasing o bi g Member
of (he Kier Group, to transfer any shares in the SPC held by it 10 another
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Mermber of the Kier Group unless such departure would not in any event
cause a Chanpe of Control.

542 Change in Creditors or Level of Debt Under ¥Financing Documents

The SPC shall no:

54.2.1 subject to Clause 54.2.3, in the period prior to the Hospital Operations Date
change the Financing Documents to which the SPC is a party (other that 3
change which is administrative or non-niaterial or made to reflect a Chanpe,
or an agreed amendent Lo this Apreemment} without the prior written consent
of the Trust in its absolute discretion, and breach of this shall be an SFC
Event of Default. Mo such consent shall be required in respect of any change
wr the Financing Documents required as & result of any chanpe in law

5422 in the period from and after the Hospital Operations Dare {i) change the
Agent withour the prior written consent of the Trust {which consent shall not
be unreasonably withheld and shall not be required in the case of sn Agent
whi has al least ten current syndications in the London syadicarions market}
{ii) change the financing by increasing borrowings by more than £5,(KK).000
of new borrowings (other than to finance a Change) or by reason of addiron
of Rolled Up Interest andfor fees to the Financial Indebtedness under the
Financing Documents, or by changing the character of the debt finanging by
using derivative instruments of a speculative nature which do not relate to the
interest payments profile under the Financing Documents In such a way as
to inerease materially the risk of insolvency of SPC, or refinance the Project
without the consent of the Trust which consent shall not be unrcasonably
withheld, having regard to the sums proposed to be provided, the pricing
structure of such refinancing and the manner in which and hy whom such
refinancing is to be administered, provided that the Trust shall oot seek 1o
abain any price reduction from the SPC as a result of this Clause 54 2.2

54.2.3 in the perind prior o the Hospital Operations Date raise any Fimnvial
Indebtedness other than in respect of the Project, without the consent of the
Trust, such consent oot 10 be unreasonably withheld.

543 Ingtification of Change

The SPC shall:

54.3.1 inforn the Trust within 10 days of becoming aware of the transler of any
tnterest {1} in shares in the 5PC or (i m debt woder the Financing
Documents, trom a person holding an interest in any sharcs in the SPC or in

debt under the Financing Docometts (2 "Transferer”) o any other person
{the "Ttansteree™; and

54372 provide the Trust with such information on the identity of the Transferee, the
nature of it$ business activities and 18 financial stams as the Trast may
reasonably require and as the SPC is acting with due diligence, able io
supply.
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35 Sub-tontracting

35.1

35.3

354

55.5

Sub-contractors

In providing the Services the SPC may sub-contract any Service or a part or parts of any
Service without the: consent of the Trust except as provided in Clauses 55.2 and 55.3.
Where the SPC proposes to employ sub-contraciors, it shall prior to appointment of the
same supply (e Trust with such information as to their qualifications for such
employtuent as the Trust may reasonably request and shall within 14 days after entering
into any Principal Contract (and on any subsequent change being made) send copies of
the Principal Contract (o the Trust. Insofar as the provisions of this Clause 55 relate to
market testing they supplement those of Clause 42,

The SPC shall not without the prior wriltcn consent of the Trust {which consent shall not
be unreasonably withheld or delayed) appoint a party as a replacement under any of the
Principal Contracts (or enter into any arrangement with substancially similar effest).

The SPC shall net appoint a party as a replacement under any subcontract affecting the
services of laundry, clinical waste and catering (or enter imto any arrangement with
substantially similar cffect) where the Trust can (or could, given the opporwenity) show
that the proposed replacement is, In ahjective termis, demanstrably unsuitable, 1T the
Trust objecis to sny proposed replacement it shall give reasons (o the SPC within 14 days
of being netified of the proposed replacement.

SI'"C's Responsihility for Sub-contractors

Suabject to Clause 75 (No Cormuption) the SPC shall be fully responsible for the sels and
onissinns of all its sub-contractors as if they were the acts and omissions of the SPC,

Transfer

Any sub-contract (including for the avoidance of any doubt any arising pursuant to
Clause 42 shall include provision for the employer's part of the sub-contract (o be
assipgned, at the eption of the Trest, to the Trust in the event of the lermination for defavlt
of the SPC under this Agreement. The Trust may require that 4 sub contractor enter into

direct contractual obligations with the 'U'rust under which it undertakes to comply with its
ablizations under the sub-contraci.

56 Enforcing Sub-contracts

361

SPC shall perform its obligations and exercise its rights under and observe alt the terms
of all agreements between itself and the other party to a Principal Contract in respect of
its obligations under the PRI Docoments and, without lumitation, shall not;

56.1.1 terminate of perntit the termination of any of the Principal Contracts (or take
ar omit o lake any aciion which would or might give rise @ (o) repudiation
ar other termination of the Principal Contracts or {b) any right of suspension
or termination at the instance of any other pany @ any of the Principal
Contracts)

J6.1.2 make or agree to any material addition or amendment to or deletion from any
of the Principal Conracts {other than to reflect 2 Change or any agreed
change to the Project Documents)

SOSE LW PSNE A% 10006 FF-COMTR &CT. MASTER
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302

363

50.1.3 depart lrom, or waive or fail to enforce, any rights it may have under any of
the Principal Contracts

in such a way that the interest of the Trust s, in the reasonable opinion of the Trust,
materiatly adversely affected provided always that nothing in this Clause 56 shall restrict
the SPC’s day to day management of the Principal Contracts as it thinks best, or its
ability to adjust prices where it considers it eommetcially reasonable 1o do so.

To the extent that any action is approved {or not promptly objected ) by the Trast undur
Clause 56.1, the Trust shall nat be liable for any resulting loss, increased cost or dawnage
suffered by the SPC or any other person, and the SPC shall indenmify (he Trust on
demand and hold it harmlcss against any claims apainst the Trust sa arising.

Without derogating from Clauses 56. | and 56.2, if {a) an amendment is oude o any of
the Principal Contracts, (b} the SPC granes 3 waiver or release of any of the obligations
of another party under a Principal Canlract, or (g} any agrcement is nade which
materially affects the interpretation or application of any of the Principal Cantracts, then
the SPC shall deliver to ihe Trust a conformed copy of each amendment, release, waiver
ur agreement or (so far as it ix nol in writing) 4 (e @nd complete record in writing

within 15 Business Days of the date of ity creation, centified as a true copy by an officer
af the SPC.

[n relation to any amendments made of any waiver or release of any obligations under
amy of the Principal Contracts of the entering into of any agteement referred to in Clause
56.3, the SPC shall, in so far a8 it is able, procure due compliance with the provisions
of the Restrictive Trade Practices Act 1976 (a5 amended).

57 Restrictions on SPC

SPC shall:

511

57.2

573

37.4

37.5

at all times carry on and conduct its affairs properly, and etficiently

until the Hospital Operations Date, not engage in any businzss, other than entering into
the Project Documents and performing its obligations under them and effecring any
related and consegaential and ancillary fransactions

ned unti] the Hospital Operations Date create or have oulslanding any mortgape, pledge,
lien, assignation, assignment, encumbrance, right of set-off, tile rapsfer or rewntion
arrangement, securily inletest or other arrangement conferring a priority or preference
over genetal cesdiors {uther than (i) liens arising by operation of law, which shall be
released by SPC prowpily am {ii) under or pursuant to the Financing Documents) on the
whole or any pact of its undertaking or assets, present or future to secure any present of
future obligations of SPC or of any other person

procere that no encumbrance of the kinds described in Clause 57.3 i created or permitted
to subsist over any interest in any of the authurised share capital (issued and unissued)

of SPC, except under or purseant to the Financing Documents

e

37.5.1 prior to the Hospital Operations Date, imcur any material Financial
Indebtedness, other than its obligations under the Financing Documents
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58.1

58.2

58.3

8.4

Page 110
ST.52 conselidare o merge with or into any other entity of convey or transfer its
undertaking or assets, either individually or substantially as an entirety, to

any person

in each case without the Trust's prior wrillen consemt which consemt shall not be
unreasonably withheld.

Application of TUPE

The SPC and the Trost acknowledge and agree that TUPE applies to the implementation
of this Agreement in that in respeet of each Managed Service the economic unit(s)
providing that service to the Trust at the date of transfer shall be transterred to the SPC
and/ur relevant Service Provider on the relevant Service Start Date.

Emplovee Information

In respect of each Service the job descoptions, remunerarion, holiday entitlement, length
of service and pension details and other celevant details of ¢mpleyees {imcluding
membership of any recognised rade union and recognition agreement) presently employed
{by the Trust or others) in relation to the provision of that Service to the Trust ate set out
in Part 8. The Trust shall update such details one month prior to the anticipated Hospital
Operations Date and again on the Hospital Operations Date, and if the details change
ifrom the original detailsy or if any person transfers across who is not listed in Part 8, any
such change or transfer shall be a Change.

Co-operation and Consultation

5831 The Trust, the SPC and the Service Provider shall co-gpetate with each other
in consultation with the Transfer Employees. and any oher affected
employess (within the meaning of regolation 10 of TUPE} and with relevant
trade unions all as provided in TUPE and provide such information as is
reasonably required concerning the Transfer Employees.

58.3.2 The Trust shall not unreasonably refuse the SPC or the relevant Service

Providers aceess to the Transfer Employces io undertake training at no cost
to the Trust.

Pensions

38.4.1 The SPC and, in the case of cach Managed Service, the Service Provider
shall offer {or procure that such is offered by the relevant trustees} to cach
Transter Employee who is a4 member of or entitded o be a member of the
NHS superanmuation scheme, membership of a pension scheme certified by
the Government Actuary as offering benefits hroadly comparuble w the
benefits offered by the NHS superannuation scheme.  The SPC shall deliver
such a certificale W the Trust before the televamt Seovice Stan Date and
ensure (hat the olfer w Transfer Employees referred to in this Clause 58.4
is made available for Transfer Emplovess o accept for at least three months
after (he relevant Service Starp Date,

38.4.2 Tiwe SPC and, in the case of cach Managed Service, the Service Provider
shall offer {or procure that such is offered by the relevant trusiees) (o each
Transfer Employee who is 2 member of the NHS superannuarion scheme the
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3843

58.4.4

right, if so exerciscd by the Transfer Employee, ta transfer his acerued
service benefits in the N1IS superannuation scheme which shall have accrued
to him up 0 but excluding the relevant Service Stant Date {"Accrued
Entitlement”} into the SPC's or the Servive Provider's (as appropriate)
pension scheme upon the hasis that his Accrued Entitiernent will provide him
with bencfits broadly comparable to those which he would have received had
his Accrued Entitlememt remained in the NHS superannuation scheme,

In the event thal the Secretary of State makes a black transfer to the SPC's
ar Service Provider's (as appropriate) pension scheme under the provisions
uf the Nativnal Health Service Superannuation Scheme (Scotland) Regulations
1985 the SPC shall procure that every Transfer Employee in respect of whom
the block transfer is made shall receive additional benefits {additional to thase
to which he is entitled under Clavse 58.4.2} equal to the actearial vahue of the
block transfer auribatable to him less the actuarial value of any single cranster

payment which would have been made if the block transfer had not been
made.

The Trust has srranged for pension adwvice to be given by independent
pension advisers o all Transfer Employees who request it. The SPC and the
Service Provider shaly allow such advisers reasonable access (o the premises
of the SPC or the Service Provider, as the casc may require, and & the
Transter Employess for the purposes of giving such independent pension
advice. The Trgat shall procure that such penston adwvisers comsule with the
SPC and, if r¢levant, the Scrvice Provider as to the date and timing of any
mieetings prior to such meetings taking place. The terms of reference for the
pension advisers shall he to advise each individual om the best way o
maximise the benefits w that persan under the NHS Superammuation Scheme
and the pension arrangements to be put in place by the SPC.

58.5 SPC te Become Employer

In respect of each Service on and from the relevam Service Start Date, the SPC or the
relevant Service Provider will become the employer of the Transfer Employees as if the

SPC or the Service Provider were the employer named in their respective contracts of
emnployment.

35.6 Indemnity

58.6.1

MK [WF . SHEBIHAMOOG-TFI-CONTRACT MASTCR
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In this Claose 58.6.1 "Trust Tansfcr Employee Cosiz” shall mean any and
all actions, costs. claims, proceedings, demands, fines, damages or expenses
af Transfer Emplovees transferring to the employment of the SPC or the
relevant Service Provider, made apainst the Trust, including any such arising
on the ermination of their employment by the SPC or the relevant Service
Provider for breach of contract of employment, unfair dismissal, redundancy,
sexpal or racial discoimination related to disabiliy, faifure o inform or
consult, loss of earnings relating to their employment by the SPC or unlaw{ul
deduction from wages or any otber matter arising at any time after the date
falling six months afier the Hospital Operations Date.  The SPC shall
indemnify and bold the Trust harmless in respect of Trust Transfer Employee
Costs reasomably incurred by the Trust which result from some act or
wnission which occurred  while the Transfer Employee was in the
employment of the SPC or the relevant Service Pravider {and which in each
case is suffered or incurred by the Trust) incloding (without limitation) any
such clavn brought:
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58.6.2

58.6.3

38.6.1.1 by any Transfer Employee or

58.6.1.2 by any trade union in relation w the terms of employment of any
Transfer Employee,

If any contract of employment between the Trust o any of its Trust Stail aud
any of their employees (other than the Transfer Employeesy shall ay 2 tesolt
of the operation of the provisions of TUPE have effect as if made between
the 5PC or any Service Provider and such employee, the SPC or relevant
Service Provider shall have the right after consultation with the Trust and
such employze immedialely o tecminale such contract of employment and the
Trust shall indemnify the SPC or relevant Service Provider fully at all times
from and aguinst all and any costs, losses, damages, claims, liabilities and
expenses ol any nature suffered or ineurred by the SPC or relevant Service

Provider ag a result thereof including the termination of such contract of
employment.

The Trust and the SPC agres that insofar as TUPE has the effedt of
transferring any Transfer Employes or any other employee of the Trust or of
any of its Seaff to any Service Provider:

38.6.3.1  the SPC may undertake to indemnify such Service Provider in
respect of any elaim, recourse or liability it may Incur in respect
of such Transfer Employes or employee (any such Indemnity to
he subjcel to the same conditions and in the same terms mntatis
rutandis as those entered into by the Trust in Favour of the SPC)H

53.6.3.2 if {and 1o the extcnt chat) any Service Provider shall make any
claim covered By an indemnity given hy the SPC pursvant to
Clause 38.6.3.1, the SPC shall be indemnified by the Trast in
this Clause 58.6.3.2 and the SPC shall be eatitled to claim under
such indemaities given by the Trust as il liability were otiginally
incurred by the SP(C.

587 Ioterim Period

Without prejudice to the pravisions of Clause 58.2 durinp the Interim Period:

58.7.1

58.7.2

58.7.3

5874

ACIEE2 [WE.SHBIHA IO PRI CONTRACT MASTER
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the Trust shall give notice to the SPC of any disciplinary proceedings or the
dismissal of any of the Transfer Employees employed directly by it. Upen
dismissal of such an employee he or she will cease to be a2 Transfer
Employee

the Trust shall notity the SPC of any Transfer Employees in its cmployment
wha shall terminate his employment and thereupon that employee shall cease
te be a Transfor Employee

the Trust shall be entitled (but not obliged) to replace any Transfer Employves
or engage additional employees to work in the relevant economic unit and
such employees will become Transfer Bmployees and

the Trust shall not make any significant change in the organisation or
composition or tenmneration of its workferce engaged inthe provision of a

Service except in gewnd Faith and having consulted the SPC in advance of such
change.
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38.8 Trust Employment Indemmities and Warranties

58.8.1 In This Clause 58.8.1 "SPC Transfer Employee Costs" shall mzan any claim
ar claims by any of the Transfer Employees made against the SPC or such
Service Provider at any rime for breach of contract of employment, unfair
dismissal, redundancy, sexual or racial discrimination, discrimination related
tr disability, failuce to inform or consult, loss of camnings relating 1o their
employment by the Trust or unlawful deduction from wages or any other
matter. The Trust shall indemnify and hold vhe SPC harmless in respect of
SPC Transfer Employee Costs rcasonably incurred by the SPC or such
Service Provider in relation to such claim or which result or resulted from
either {3) some act or omission or any matter which relates 1 any period
priot to the transfor of employment to the SPC or such Service Provider
under TUPE or (b) subject to Clanse 58.8.2 the termination of their contract
af employment by the SPC or such Service Provider at any tile during the
six months fallowing the Hospital Operations Date.

58.8.2 The SPC will pot, and will procure that no Service Provider will, during the
six months faliowing the Iospital Operations Date, terminate the contract of
employmenr of any person whose caniract transfers to the $PC or a Service
Provider unless (a) the Service Provider has a bona fide operational reason
for reducing the workforce (in which case to the extent that it s not
inconsistent with a reasonable policy for avoiding unfair selection [or
redundancy, the Service Provider will endeavour to minimise the "(rust
Transfer Employee Costs) or (b)) the conduct of the employes jostifics
dismissal in the reascnable opinion of the Service Provider at the time of
disimissal, vr () the employee’s ability or gualifications to perfarm the dutics
expected of him or her by the Service Provider are, in the reasonable opinion
of the Service Provider, inadequate

58813 The Trust shall provide to the SPC upon request any and all information
reasomably required by the SPC and give all reasonable co-operation to the
3PC in relation to the handling of any clanns.

54.8.4 All salarics and other emoluments {includiteg holiday pay) tax and national
msurance payments, contributions to retirerieni benefit schemes and bonos
and commission arrangements relating to the Transfer Employees shall be
borne by the Trust up (o the Huospiral Operations Date and by the S5PC or

relevant Service Provider thereafter and all necessary apportioniments shatl
be made.

58.8.5 The Trust and the SPC shall use reasonable endcavours to secure that
following tetmination of this Agreement any employee direcily employed in
the provision of the services hereunder whose employinent shall have been
disclosed to the Trust a that tirne shall be employed by the Trust and that so
far as may be lawtul 2oy liability to any such cmploves by virtue of or in
connection with the ¢onsequences for his erployment of the leomimalion of
this Agreement whether by way of a redondancy payment, compensation for
unfair dismissal. breach of contract or otherwise or to his tradc unien
represeniatives shall be avaided or failing that minimised provided that if
TUPE shall operate upon termination of this Agreement so that the contract
of employment of any such employee shall have cffect thereatier as if made
between the employes and the Trost compliance with TUPE shall constitute
sufticiers compliance with this sub-clause in relation to the employes.
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589 Existing Industrial Disputes
58.9.1 In relation (o Transfur Employees who are in the employment of the Trust on
the Hewpital Operations Date immediately prior to the Hospital Operations
Date (aud if there is a continuing or threatened dispute, sufticiently early to
enable the SPC 10 manage the same), the Trust will pravide the SPC with, full
details of any continuing or threatened industrial dispute invelving such
Transfer Employees or any trade union or statt assaciation representing such
Transfer Employees and having made due enquiry, the Trust will confirm to
the SPC whether or not there are circumstances which may resuit in any
industrial dispute involving any sach Transfer Emplovees (and if so, provide
full details about its knowledge of the same). Where the Trust notifies the
SPC of any continuing dispute (or tails to notify the SPC in breach of tic
foregoing undertaking) and such dispute directly affects the provision of any
or all of the Services to the Trust (the “Dispoted Services™} in the 6 weeks
following the Hospital Operations Date, then bath the Awvailability and
Performance Regimes shall only apply o the ¢xient that performance of the
Disputed Service is unaffected by any industnal dispute
5892 Motwithstanding the foregaing, the Trust shall not be obliged to provide any
details ot canfirmation regarding any existing, threatened or possible dispute
which muy arise with such Transfur Empluyees as @ result of this Agreement
and the arrangements which will be a consequence of it and the forepoing
shall only survive for 4 period of 3 months following the Hospital Operations
Mate, after which the Awvailability and Perforrnance Regimes shail
reCOMImMEnce
5810 Nutwithstanding any other provisions of this Agreement, if the SPC shall cease to provide
directly or indirectly all or any of the Services for any reason other than 1he expiry of the
Term, the Trust shall, or shall procure that a third party shall, reimburse the SPC without
delay with amounts payable by it in respect of all Claimns {and assoviated reasonable costs
and expenses) for, and all Losses incurred in respect of, termination payments (including,
withous limitation, redundancy payments, whether statutory or otherwise payments in leu
of notice and protective awards and compensation for unfair dismissal where the same
could not reasonably have been avoided) to which the persens employed in the provision
of the Bervice or Services concerncd at the 1ime of the cessation {or any trade union. staff
association or workers® representatives) are entitled arising from the termination of their
cmployment within one month of cessation of the relevant Service. Tha Trust agrees and
acknowlcdges that the SPC will be entering inte a correspending commitment for the
benefit, directly or indirectly, of the Service Providers.
50 Insurance
0.1 Insuraprce Cover

56.1.1 Except as provided in Clause 59.1.4. the SPC shall rake out and maintain in
foree the insurances specified in Part 9 to the ¢xtent that they ave reasonably
available in rhe market at reaspnably commercial tates throughout the
relevanc stages of the Term. Where such insurances specified in Pan 9 are
not for any reason kepe in force by the SPC, except a3 provided in Clauss
39.1.4, then the SPC undartakes to the Trust that such lack of imsurance
cover will not affect the Availahility Regime ser ot in Part 2, which shall
continue to have effect as it such insurances were in foree.  Bach such
insurance shall name at least the partics indicared in Part 9.
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392

593

79.4

L Before taking out or changing sny such insurances, the SPC shall submit o
the Trust’s Works Representative {prior to the Hospital Operations Date) and
the Trust Represcntative (on or after the Hospital Operations Drate):

59.1.2.1  the identity of the insurer and

59.122  the principal terms and conditions of such insurances or any
revision 10 such terms and conditions

in each case, for prior approval in writing by the Trust (such approval not to
be wireasonably withheldy,

5913 The SPUC shall not {insofar as it is reasonably within its power) take or fail
tc take any reasongble action or permit anything (0 occur o relation to i,

which would entitle any insurer to refuse to pay any claim under any such
insurance policy.

59.1.4 MNotwithstanding the Availability Regime, Availability Deductions shall net
be made to the extent that any Component Unit 15 not Availahie by reason of
any event which is an Insured Rigk but in respect of which the SPC does not
have such insurance cover (the "Relevant Cowver™), hot only where the
Relevant Cover for such Insured Risk is not available solely by reason of
Hospital Cover Exchision and the SPC has given the Trost 30 days (or such
lesser perind as is practicable) prior notice of s intention o cancel or not
renew such cover and the SPC does in fact cancet or oof renew such cover
within such period of notice.

A% l.5 1t the parties are unable to agree as to whether or not and to what extent
there is Hospital Cover Exclusion the matter will be referred 12 the Dispute
Rescolution Procedure which will take account of the risks of the parties under
the Project Documents and the terms on which the required insurance had
previously been available in the world wide market.

Copies

The SPC shall famnish copics of all insurance policies which are marked disclosable in
Part % 1o the ‘I'rust Works Bepresentative or the Trust Representative on request. During
ordinary fusiness hours, the Trust Works Representative and/or the Trust Representative
shall be entitled to inspect the original policies of insurance taken out and maintained
pursuant 10 Clavse 591 which are or should be in the custody of the SPC, together with

evidence that the premia payable thereunder have heen paid and that the insurances are
in full force and effeer,

Rights of Subrogation and Notice of Cancellation

All Agreed Insutances which are marked “Walver of Subrogation” in Part 9 shall contain
8 clause to the elfect that the insurers have agreed to waive all rights of subrogation
against the Trust and its servants and agents and Agreed Insurances shall provide 30 days’
written notice (0 be given to the Trust before any cancellation, non-renewal or material
madification of any such policy,

Renewal Certificates

Renewal cenificates in relation to Agreed Insurances shall be obtained as and when
necessary and copics thereal {certified in a manner acceptable to the Trust or the Trust
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Representalive as the case inay be) shall be forwarded to the Trust Works Represcotative
or the Trost Representative as the case may be as soon as possible but in any even at
least 10 days before the relevant renewal date.

3.5 Trust's Right to Insure

If the SPC fails to cbrain or maintain any Agreed Tnsurances the Trusi shati, without
prejudice to any of its other rights under the PTT Dincuments, have the right 1o procure
such insurunces itself to the exiemt the same concinue o be available commerciably a
reasonable rates.  Any sum paid by the Trust in this regard shall frmedialely hecome due
and payable to the Trust by the SPC, as a Pemmitted Deduction.

596 Motiftcation of Claims

The SPC shall nulify the Trust Works Representative {prior to the Hospital Operations
Date) and the Trusi Representative {on or after the Hospital Operations Date) of any
circumstances which may give tise to any claim in excess of £15,000 RPI Indexed with
respect 10 any of the Agreed Insurances referred to in this Clause 59, promptiy upon
becoming aware of the same.

59.7 Agplication of Proceeds

59.7.1 Subject to the following provisions of this Clause 59.7, all proceeds of any
Agreed Insurgnces {other than fiabikity to thind parties) shall be applied
towards reimburscment of repair/rebuild costs associated with the Project,

59.7.2 Notwithslanding any other part of this Clause 59.7, during the last 5 years
of the Term (a} the proceeds of the Agreed [nsurances (other than liability to
third parties) will be paid directiy to the SPC (or the Agent as applicahle),
(b} the Availahility and Pecformance Regimes shall continue to apply in
respect of (he arcas affected, and (©) the SPC shall nwor be obliged to
repaitirehuild the Facilities,

5973 While the Trust Direct Agreement is in [orce the proceeds of Agreed
Insurances shall be applied in accordance with s tems.

39.74 If a Comstrucrive Total Loss occurs while any Financial Indebiedness remains
autstanding under the Financing Dovuments and the Agent does not agres in
accordance with the provisions of the Trust Direct Agreement that insurance
proceeds may be applied wowards repair/rebuild of the Hospital, the Term
shall {unless the Constructive Total Loss occurs in the last 5 vears of the
Term} forthwith come to an end and {without prejudice lo the accrued or
pre-existing rights and liabilities of the panies), the SFC's obligation to
provide the Services and the T'rust’s obligation to pay for the Services shall
cnd, the Ground Lesse {unless the Constructive Total Lass coccurs in the last
5 years of the Term) shall simultaneously come o an end, the SPC shall
funless the Constructive Total Loss occurs in the last 3 years of the Temm)
vacate the Hospital in accardance with the provisions of Clause 67 .4 and the
provisions of Clauses 6753, 67.6, 679 and 67.10 to the extent applicable
shall apply hut the provisions of Clauses 67.7 and 678 shall not apply.

59.74A  Where a Constructive Total Toss shall vocur at any timne and Hospital Cover
Exclusion applies, either party may terminate the Project Bocuments to which
it is & parly by pivipg the other one month™s notice, and Claoses 7010 to
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7012 inclusive shall apply as if nosice had been given pursuaml ©
Claunse 70.9.

59.% Saving

Neither failure to comply nor full compliance with the insurance provisions of this
Agreement shall fimil or relieve the SPC in respect of its liabilities and obligations under
any part of the PEL Documents.

59.9 Increased Premium and Loss

If a8 2 result of any act or amission (negligent, wilful or atherwise} of the Trust or Trust
Staff or Patients or Visitors the premium for the Agreed Insurances in future ycars shall
be increased, the Trust shall forthwith on demand reimburse the SPC the cost of such
increase in premium (o1 pay the same direct (o the insorer as the case may be), where the
aggregate amount of all sums specified in Clawse 60.3.2 (b) is in excess of £25,000 RP]
Indexed in any Year {pro rata for part of a Year) ithe "Insurance Threshold”). The SPC
shall bear the aggregate cosi of all such amounts up 2 the Insurance Threshold in any

Year.
fill [ndemnities
a1 SPC’s Indemnities

611 The SPC shall indemnify and hold the Trist ils servanis, agents, employees
and officers hacmless agatnst Losses or Claims:

60.1.1.1 inrelstion to damage to property real or personal {excluding any
damage to the New Build Hospitaly including any infringement
of any third party rights, including (without Llimditation)
Imteflectual Property Rights caused by the default or nepligence
of the SPC or SPC Staff

60.1.1.2  in relation o injury to persons including injury resulting in death
causcd by the default or negligence of the SPC or SPC Seaft

60.1.1.3  against any Claims by thicd parties including Visitors to the
Huospital and Patients and invitees of the Trust cansed by the
deftault or negligence of the SPC or SPC Staff.

60.2 SPC Indemmity Exceptions

Natwithstanding anything to the contrary contained in Clause 60.1, the indernnification
provided for in Clause 60,1 and in Clause 60.5.1.2 shall not apply to any Loss or Claim:

0.2 1 which i attributable o maters which occur, or fail to occur, prior o
Financial Close or more than rwo years after the expiration or earlict
terminaiion of this Agreement regardless of when asseried

60.2.2 to the exteni which it is atributable o matters which are caused by acts or
omissions of the Trust or Trust Staff or Patients or Visitors

60.2.3 to the extent that such Claim or Loss is a result of any failure on the part of
the Trust to comply with any of the terms of any Project Document, or is a
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60.3

result of any defuult of the Trust contained in any Project Document tw witich

it i4 a party

60.2.4 1o the extent the Claim ar Loss is in respeci of tuxes

60.2.5 which are part af the normal administrative costs and expenses of the Trust

60.2.6 1o the extent that such it is caused by or arises out of or as 3 consequence or
any negligence or wilful misconduet of the Trost or Trust Staff or Patents or
Visitors

60.2.7 if the Trust is in breach of ils obligations under Clanse 60,6

6.2 8 which are required o be bome by the Trust in zccordance with any ather
provision of this Agreetnent.

Upon payment in full of any indempity pursuant to this Clause 6002 or any other
indemnity in faveur of the Trust contained in this Agreement by the SPC, the SPC will
be subrogated o any right of the Trust in respect of the matter against which such
indemnity has becn made,

[f the Trust obtains any recovery in respect of all or any part of any amounis (which
amounts may inclode intercst) which the SPC has paid to the Trust, the Trst will
promptly account to the ST'C for such amount.

The SPC will pay the Trust in respect of Claims or [osses pursuant to this Clanse 6002
or any other indemnity in favour of the Trust contained in this Agreement within ten (10}
Business Days of receipt of a written demane therefor weeompanied by o wrillen statement
describing the hasis of such jnelemnity amd the compuiation of the amount so payable
provided, owever, that such aimount need not be paid by the SPC prior to the earlier of
{i) the date such Claim or Loss is payable {where not already paid by the Trusty or (ii}
the date of demand {if no date for payment is specified iherein} and provided further that
the SPC need not make any such payment so long as the Trust has consented to the SPC
contesting the underlying basis of Claim or Loss In accordance with Clagse 60,6,

Trust Indembities

60.3.1 The Trust shall indermify aml hold the SPC and any relevant Scrvice
Provider, and SPC Staff harmless against any Losses or Claims:

60.3.1.1  in relation lo damage to property real or personal including any
infringerent of any third panty rights, incloding (without
limitation} Intellectual Property Rights caused by the default or
negligence of the Trust or Trust Staff

60,312  in relation to injury to persons including injury resulung in death
cansed by the defanlt or negligence of the Trust or Trust Staff

60.3.1.3  against any Claims by third parties including Patients, Visitors to
tie Hospital and Patients’ invitees of the SPC caused by the
default or negligence of the Trust or Trust Staff

60.3.2 Without prejudice to the provisions of patagraphs 2.4 and 2.5 of Pan 2, the
Trust shall be responsible for any damage or injury caused by any Patient or
Visiter {whether to the Facilities or to any person, including without
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prejudice to the gencrality of that term, employees of the SPC or the Trust
or their Patients) and shail indernnify the SPC against any repair costs arising
therefrom cxcept to the extent (a) of amounts actually recovered by the SPC
from the insurers in respect of damage to property (or which would be so
recoverable by the SPC but for any breach by it of irs insurance obligations
hereunder); and (b} that the aggregate amount of {1} such sums and (ii} any
increased insurance premia or deductibles arising owt of any such insurance
claims or insurance ¢laims resulting from acts or omissions of the Trust or
Trust Staff is equal to or less than the lnsurance Threshold in any Year.
Where it cannet reasonably be determined whether any injury or damage has
been cormmitied by a Patient or a Visitor and, in the event of dispute the
matter may be reforved by either party to the Dispute Resolution Procedure.

60.4 Trust Indernity Exceptions

60.4.1

60.4.2

60.4.3

AIHSKD [WE SXBIHARNOG-PE-CORTRACT MASTER
T March 1956 4.35pm

Notwithstanding anything to the contrary contained in Clause 60.3 the
indemnification provided for in Clausc 60.3 and in Clause 60.5.1.2 shall nom
apply to any Loss or Claim,

60.4.1.1 which 5 asribwable o matters which occur, or fail to oceur,
prior to Financial Close or more than 2 Years after the expiration
or earlier termination of this Agreement regardless of when
asserted

60.4.1.2 o the extent whicl it is atiributable to matters which are cansed
by acis or omissions of the SPC or any of its officers,
employees, servants and agents, contractors or affiliates

604 1.3 1o the extent that such Claim or Loss is a resule of any failure on
the part of the SPC (o comply with any of the terms of this
Agreement, or is @ result of any default of the SPC contained in
this Agreement

60.4.1.4 1o the extent the Claim ar Loss is in respect of taxes

60,4 1.5  which are part of the normal administrative costs and expenses
of the SPC

B0.4.1.6 o the extent that such it is cansed by or arises out of, or as a
conseguence or any negligence or wilful miscanduct of the SPC
ar $PC Staff

60.4.1.7  which are required to he borne by (e SPC in accordance with
any other provision of this Agreement,

Ugrom payment in full of any indemnity pursuant 1o Clause 60.4.1 or any
other indemnily in favour of the SPC contained in this Agreement by the
Trust, the Trust will be subrogated to any right of (he SPC in respect of the
meattzr against which such indemnity has been made,

If the SPC obtaing any recovery in respect of all or any pan of any amounts
(which amounts may include interest) which the Trust has pald to the SPC,
the SPC will promptly secount to the Trust for such amount.
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60.4.4

The Trust will pay the SPC in respect of Claims or Losses pursuant to this
Clanse 60.4 or any other indemnity in favour of the SPC contained in this
Agresment within ten (10 Business Days of receipt of a written demand
therefor accompanied by a written statement describing the basis of such
indemeity and the computation of the amount s¢ payable provided, howeyer,
that such amount need nat be paid by the Trust prior (o the earlier of {i) the
date such Clabm ot Loss is payable (where not already paid by the SPC) ar
{ii} the date of demand (if no date for payment is specified thersin) and
provided further that the Trust need oot make any such payment so long as

the SPC has consented 10 the Trust contesting the underlying basis of Claim
or Loss,

60.5 General Provisions

60.5.1

60.5.2

Al all Hmes:

80.5.1.1  the SPC shall not itself conumit or permit or knowingiy suffer to
be permitted and wili use its best endeavours to ensure that no
third party permits any delict within the New Build Hospital

60.5.1.2  each party shall indempify and keep the other (or, in respect of
indempities from the Trust, any relevant Service Provider and
any of its Staffy {ully indernified on a full indemnity basis
apainst 2l costs, charges, damages. fines, penaliles, claims and
demands whatever for or in respect of the New Build Hospital
and the Developuent for which such party is responsible under
this Agreement

63513  in the event that any party fails to implemewt any undertaking
obiigatinn or other condition imposed on them under this
Agreement, to rejimburse to the ather party the enforcement costs
incurred by such party together with inférest thetcom until
reimbursement at the Overdue Tnlerest Rate withoul prejudice lo
any oiher remedy of the other party

Where this Agreement provides for the reimbursement or indemnity of the
SBC by the Truse for costs or liabilities or Claims or Losses or the
adjustment of the Unitary Charge by reference thercio it shall include
retmbursement or indemnity or adjustment in Tespect of the costs or liabilities
or Claims or Losses of any SPC Siaff fulblling the obligations of the SPC as
permitted by this Agreement.

a6 Conduct of Claims Subject to SIPC's Indernnities

50,61

60.6.2

SCISET W F, FXE|HA MW FTI-OONTRACE MASTER
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1f e Trust receives any potice, demang, letter oy other dovument concerning
any Claim from which it appears that the Trust is or may become entitled 1o
indernnification vnder any part of the PH Documents, the Trest shall give
notive in writing to the SPC as soon as reasonably practicabla.

Subject to Clauses 60.6.3 through to 6{.6.6, on the giving of a notice
pursuant (¢ Clause 6(.6,1, where it appears that the Trast is or may become
entitled to indemnification from the SPC i respect of all of the lability
arising out of the act ur omission which is (he subject of the Claim, the SPC
shall, subject to providing the Trust with an indemnity in respect of all
claims, related cosls and expenses connected with such Claim, be entitled to
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the SPC acknowledges that the Controller and Auditor General or any auditor designated
or appointed by the Accounts Cornmission for Scotland may examine such documents as
he may reasonably require which are owned, held ot otherwise within the control of the
SPC and may require the 5PC to produce such oral or written explanations as he
considers necessary. For the avoidance of doubr it is hereby declared that the carrying
vut of an examinatipn under Seqtion &03)d) of the National Audit Act 1983 or any
reenactment thereof or Section 36 of the National Hezlth Service {Scotland) Act 1978 or

any reepactment thereof in relation to the SPC is not a function exercisable under this
Apreement.

62 Limitation of Agency

The Trust and the SPC hereby agree and declare that the SPC is not an agent express or implied of
the Trust and the Trust is not an agent express or implied of the SPC for any purpose (ciher than as
specifically expressed at Clause 67.5) and shall not at any time either expressiy or impliedly hold our
itself or permit itself to be held out to be so. The SPC shall at all times be an independent contractor

and nathing in the PFl Documents shall be construed as creating any pannership between the Trust
and the SPC,
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SECTION 8: DEFAULT AND TERMINATION

63 Events of Default

The foliowing are SPC Events of Default:

fi3.1

63.2

633

63.4

a3.5

63.6

63.7

R3S

619

the SPC enters into voluntary or involuntary liquidation or dissolution {other than a
solvent liquidation with the pricr consent of the Trust for the purposes of amalgamation
or reconstruction}, or makes 2 composition or &n arrangement with, or an assignment or
assignation of, its creditors generally, or is the subject of a proposal for a voluntary
arrangement for compaosition of debts or scheme of arrangement approved in accordance
with the Insolvency Act 1986 or under the sald Act thers is an appeointment of an
administrator, or a receiver, or an administrator or adminisieative receiver {as defined in
the said Act), or a trustee or liquidator is appointed in cach casc over any substantial part
of its assets, or any resolution is passed in connection with its dissolution or liquidation
or aty petition 15 tiled or similar proceedings are commenced for the appointment of an
administrator, receiver or administrative receiver, trustee or liguidator (save where the
same are contested in good faith and discharged within 21 days)

failure by the SPC to pay all or any sums (suhject to the Tispute Resolution Pracedure)

to the Trust pursuant to Clanses 16.2 and Clause 21.1 (liquidated damages) for 60 days
or more

the exetcise by the Trust of its entitlement (e termoinate pursvant w Clause 16.4 {backstup
date [ur completiun)

breach of Clause 75 (Mo Corruption) by the SPC lself (but for the avoidance of doubt,
0ot by any sub-contractor or employee of the SPC who is acting in breach of Clause 75
withaut the actual prior knowledge or authority of the SPC)

the actual acceleration of payments due to a Funder consequent upen defawle thereunder
by the SPC

failure to implement a Facilities Change or Services Change required to be implemented
by the S1PC in accordance with Clause 50

any assignalion or purpotted assignation of the whole or any part of the PFI Documetits
which is nol in accordance with the terms of Clause 53 or emtered into pursuant to
arrangements in Clause 54.2

any ¢f the Events of Default set out in Clause 54 {Change of Control)

aty (1} fundamental breach of the PFL Documents by the SPC or (i) 2 continuing failure
in the periomance of the SFC's obligations such that there is a material and adverse
effect upon the Trust or its clinical services and, in either case, the SPC fails to
commisies cectilying such breach or faiiure within 90 days of notics 1o thal effect from
the Trust or fails thereafter o diligently pursue rectfication of the sane, provided that

atty dispute which may arise in this Clause 3.9 shall be determined in accordance with
the Dispute Resolution Procedure.
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o4 Termination by Reason of Defanlt
64,1 The Trust's Right to Terminate
The Trast shall be entitled:
64.1.1 it the case of any Event of Default under Clause £3.6 or 63.9 to serve nolice

64.2

64.4

of default (a Termination Warning) an the SPC allowing a reasonable period,

being not less than one month and not more than three months, requiring the
SPC to remedy the breach

64.1.2 n the case of any other SPC Event of Default, including any failure w
remedy pursuant to Clause 64.1.1 (subject always to the provisions of Clause

16.4), 1o terminate this Agreement without delay on notice {a Termination
Motice) o the SPC,

SPC’s Obligafion ta Remedy Breach

In the event of service of a notice under Clause 64.1.1, the SPC shall remedy the breach
before the expiry of the relevant period as stated in the said notice or within such other
longer period as may be agreed between the parties as being reasonable. If the breach
is not $0 remedied, and unless the said notice has been withdrawn by further wrinten
noticg, the Trust may thereupon:

64.2.1 assurne the responsibilities of the SPC for a rtemporary period w0 he
determined by the Trust for the continuation of the provision of the Services
ar any of them on giving to the SPC written notice to this effect in which
event the SPC shall rneet the properly and necessarily incurred increased cost
1o the ‘I'rust of the Services further to the provisions of Clause 44.7 which
shall have effect mutatis mutandis or

68422 rerminaie this Agreement by issuing a Termination Notice,

If the breach has still not been cemedied by the end of any such temporary peried
specified by the Trust pursuant 1o Clause 64.2.1 (or as extended by Clause 64.3), the
Trust may rerminate this Agresment by issuing 2 Termination Notice,

Resumption of Responsibility

The Trust may extend the period for which it has assumed SPC responsibilities puzsuant
to Claose 64.2.1 as it sees fit and will notify the SPC of that extension. The Trust shall
end the assumption of SPC responsibilities once satisfied acting reasonably (and subject

to the Dispute Resolution Procedure), thar the SPC is in a position to resume and fully
discharpe those responsibilities.

Emergency Remedy

Notwithstanding the provisions of Clause $4.2 if, in the reasonable opinton of the Trust,
it is necessary for the proper and efficient fonctioning of the Hospital in so far as it
relates to the delivery of healthcare services or the health and well-baing of Patients at
the Hospital that any breach or non perfarmance by the SPC of its oblipations under the
PFl Documents be remedied immediately and if soch immediate remedy is not
fortheoming on amice to the SPC of that requirement, the Trust shall be entitled to
remedy such breach or non perfermance, provided always that it keeps disruption of the
business and operation of the SPC to 4 minimum and (i) in circumstances where the SPC
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is in hreach of iis obligations and the actions of the Trust are justified pursuant to the
provisiens of this Clause 64.4 (any dispute to be sewtled in zccordance with the Dispute
Resolution Procedure} andd Force Majeurs duss not apply, the reasonable cost of such
remedy being effecied by the Trust shall be due and payable by the SPC to the Trust
within 5 Business Days of demand in writing by the Trust and the provisions of Clause
447 shall have effect mutatis inutandis as if reference therein to Clause 44.3 was to this
Clause 64.4, (i1) the SPC shall nut seek to prevent the Trust effecting such necessary
remedy and in particular, shall not seek any interdict or interim interdict or judicial relief
it ay [Urm against the Trust or any person acting on its behalf in connection with such

remedial action and (iii) such remedial action shali be without prejudice 10 the other rights
of vach Party under this Agreement.

L] Trust Direct Agresment

The Trust’s right {0 rerminate pursuant to Clause 64 shall be read subject toa the terms and condilicns
of the Trust Direct Apreement: any entitlement of the Bank pursuant to the Trust Direct Agreemenn

shall, as between the Bank and the Trust {but not otherwise} prevail to the extent there is any contlict
with the provisions of this Agreement.

66 The SPC*s Right to Terminate etc

a1

Trust’s Default
The following are Trust Events of Defanlt:

6611 The nen payment by the Truse of {i) £1,200 000 RPI Indexed during a period
of 60 days or more (i) £2,400,000 RPI Indexed during a perivd of 14 duys
or more or (i) £250 000, RP] Indexed during more than %0 days in any 130
day period; provided always that if there is any dispute in good faith abowt
the amount due o the SPC from the Trust, then provided soy wngund which
is due and is not ity dizgpute is not outstanding, the non-payment of the amount
in dispute shall nat constitute a Trust Event of Default. Ne delay or failure
in payment by the Trust except as stated above shall constime 3 default
entitling the SPC (o suspend or withhold performance of its part of the PFL
Documents, or seek to terminate the same. Following a Capacity Change
pursvant to paragraph 9 of Pant 1A, the amounts referred o in this
Clavse 66.1.1 shall be reduced by 7.5%.

66.1.2 If the Trust 15 disselved, unless anciher Health Service Body bocomnes
responsible tor discharging all or substantially all of the functions of the Trust
and the righis and liabilities {past and future) under this Agreement and every
other Project Document to which the Trust is & party are transferred to such
Health Service Body which becomes responsible to the SPC for discharging
the Trust's obligations thereunder and such Health Service Body has
demonstrably adeguate resources immediately available to it to meel its
obligations to the SPC and has the continuing suppart of the purchasers.

66.1.3 The Government of the United Kingdom or any agency effect any seizure,
compulsury acguisition, expropriation ur nationalisarion (whether compulsory
or otherwise, and whether or not for Fair compensation) ol all or a substantial
purt of the Development.

6614 The Trust ceasing to be a stantory body formed puorsuant to the National
Health Service (Scotland) Act 1973 whose purpose s (he provision of
healthcare 1o the community, and whose primary source of lunding is,
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directly or indirectly, public funding. For these purposes public funding shall
mean finance or payment from any Competent Person ot (rom any purchasers
of health services {such as Public Health Authorities or GP fundholders) who
are themselves primarily funded by any Competent Petson.

66.1.5 It the Trust cornmits a fundamental breach of its obligations under this
Agreement of any of the other Project Documents to which it is expressed to
be a2 party or any part thereof and such breach has an adverse actual
prospective ot contingent effect on the ability of the SPC to perform its
abligations under the Agreement or any part thereof that is material unless
the breach gives rise to a claim for money under the terms of this Apreement

whether by way of payment, damages ar otherwise and such amount is paid
within one month of the same becoming due.

66.1.6 (i} any law, statute, statutory instrument, order, bye-law or other
enforceable legizlation

{ii} aty togulation, directly applicable divective, decision or gther
legislation of the Evropean Union or irs predecessor organisations
having the foree of law in Scotland from time to time or
otherwise applying to the Trust, or

{1} any ather legal provision, publicly proposed whether in any
green paper, white paper, draft legislation. subordinate
legislation, (reaty, regulation, directive or decision

in each case is published by HM Government and/or the Eurupran
Commission, that will have 2 material adverse affect on the ability of the
Trust w comply with any of ity malerial obligations under Lthis Apreement or
any ol the vther Project Docwnents to which it is expressed to be a parly or
which will remove or adversely amend the Secretary of Slate’s powers over
the Trust (as contained in the Comfort Letters) without reasonably aceeplable
alternative sofutions being provided.

66.2 SPC's Right to Terminate for Default

The SPC shall be entitled to terminate this Agreement in the case of any default referred
t¢ in this Clause 66 which has not been cured by the Trust pursuant o Clause 60.4, by
tssuing netice 1o the Trust to thar effect (2 "Termination Notice™) provided that it shall
have first served notice of default on the Trust {fa "Termination YWarning") allowing a
period of not less than one month or, in the case of Clause 86.1.1¢i), 14 days, requiring
the Trust to remedy the breach. Such Terrmination Warming shall be incffective unless
a full copy therecf is sent conternporanecusly by recorded delivery to NHSiSME or such
other party as the Trust may from fime to time nominate in writing. Ay soch
Termination Waming from the SPC can be given at any time after the default has arisen
(without having to wait for any 60 or 14 day period referred to in Clause 66.1 to clapse).

66,3 Trust’s Obligation to Bernedy

In the event of service of a notce under Clause 652, the Trust shall, or NHSSME on
its behalf, may remedy the breach before the expiry of the relevant period. 1f the breach
is not so remedied 10 the satisfaction of the SPC, a2nd unless the said notice hias been
withdrzwm by further written notice, the SPC may thereupon lerminate this Agresment
focthwith on wriiten notice 1o both the Trost and NHSISME.
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66.4

a5.5

66.6

Late Payment Capable of Remedy

For the avoidance of doubt any failure on the part of the Trust to make any payuen due
hereunder on the due date shall be deemed o be a breach which is capable of remely by
late payment including interest at the Overdue Interest Rate, provided that any breach of
Clause 66.1.1(iii) shall only be remedied if, prior to the issue of any Tarmination Notice,
payment is made in full of all sums outstanding and due for payment (following which

there shall be deemed to be no days of non-payment within the preceding 90 days, as
deseribed in Clause 66,1, 14ii)). '

Compensation on Trust Default

If the Term is terminated pursuant o Clause 66.2, the Trust shall pay to the SPC
compensation calculated as the aggresate of:

(i the amount necessary to pay the SPC an amount equai o the Eguiry
Investment plus the Subordinated Debt, adjusted by the addition of the
ammount required to achieve the Equity Rate of Return on the Total Equity for
the pericd between subscription and termination of the Protected Period

{ii) Senior Debt

(it} Besidual Vale discoumed at a real rate of 6%

(iv) Break Costs

{v) the costs reasonably incurred by the 5PC fincluding the costs of its
professional advisors) in conneciion with such termination

(vi) any other valid Claim against the SPC arising from such termination pursuant
to Clause 66.2

{vii) any unpaid Unitary Charge or other sums due from the Trust to the SPC
pursuant to the Project Documents

(viii) the coxts reasonably incurred by (he SPC in terminating any subcontrace

(1x) amounts under Clause 5§.10

to the extent that such sums have not been recovered from other sources calculated, in
the case of costs specified in {(viii} and {ix), not later than ons month afler termination,
such payment to be made together with interest ot the Overdue Interest Raie thereon up
to the date of payment in full, which shall be paid as soon as practicable and in any event
not later than 30 days after such termination and the Cocupational Sublease shall
terminate immedtately prior to payment in full. On payment in full, the SPC shall assign
to the Trust the henefit of any outstanding insurance claim for material damage or
constmction all risks, as identifted in Part 9.

The Trust will co-operate with the SIC in structuring such methed of payment of
compensation payable under Clause 66.5 above with o view to minimising any potential
adverse consequences to the SPC from reeeipt of such compensation, including inter alia
making compinsation payments to the Funders.
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66.7 Acquisition of Assets
The payment referred to in Clause 66 will be applied as Tollows:

66.7.1 first, in acquiring from the SPC the Ground Lease for an amouni which is
equal ¢ the sum of (a) the indexed base cost of the same and (b) the then tax
written down value of any industrial buildings and structures simated on land
which is the subject of the Ground Lease {and the parties agree that the
amount in {b) shall be apportioned to such industrial buildings and strucnires)

65,72 second, in applying the balance (if any, and the sum of £1 if not, but subject
in any event (0 & maximum equal to the tax written down value, or carrying
value for trading assets, of the same) in purchasing from the SPC all

moveable plant and machinery held for the purposss of the MNew Build
Hospital: and

66.7.3 third, in paying the balance (if any)} o the SPC as compensation for any
future income foregone in conseguence of the early termination of this
Agreement

but 1he aggregate amount applied voder Clause 66.7 shall not exceed the total amount
payable pursuant to Clause 66.5.

&7 Consequences 0f Termination
671" Preservation of Righits
67.1.1 Upon the expiry or earlier termination of the Term for wlhitever reason, the

Trust gnd the SPC shall have no further rights, obligation or labilities
herennder except:

67.1.1.1 for rights, obligations and liabilities which shall have arisen on
or prior to the date of such expiry or earlier termination or

67.1.1.2 rights, obligations and liabilities arising from provisions
surviving expiry or termination of the Term in accordance with
Clause 67.1.2

67.1.2 All provisions in this Agroement requiring to Survive cxpiry or termunalion
in order to give effect 10 their intended meanings shall survive expiry or
termination of the Term. Without prejudice to the gencrality of the foregoing
the following Clauses shall survive expiry or earlicr termunation of the Tarm:

Clause 38 (Duty to Frovide Enfonuation on Discontinuance)
Clause 52 (Licence of [mellectual Property)

Clause 60 (Indemmities) (but subject always to the express provisions of
Clauses 60.4.1.1 and 60.2.1)

Clauge 66.2 (The SPC’s Right to Terminale for Default)
Clause 67 (Consequences of Termination)

Clause 68.1 {Preservation of Funders Righis)

Clauge 70 {Force Majeure)

Clauze 74 (Confidentiality)

Claose 85 (Notices)

Clause 86 (Governing Law)
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672

67.3

67.4

67.5

Increased Costs Recovery

in the event that the Trust shall terminate the Term pursuant to Clause 641, it shall be
ertitled 1 claim (and the SPC shall within 30 days of the Trust’s first demand pay. or
the Trust may treat as a Pennitted Deduction) the increased cost of purchasing the Service
or any part thereof from an alternative source and the provisions of Clavse 44.7 shall

have effect mutatis mutandis as if references in Clause 44.7 to Clause 45.3 wers
references to this Clause.

Continned Provision of the Services

The Services being vieal o the principal activities of the Trust must be continued
notwithstanding any Event of Default referred to in Clause $3. The Trust shall therefore
be entitied, upon the happening of any SPC Event of Default or the giving of notice
putsuant to Clause $3.9. o [ake such measures as ars necessary o safepoard the
vontinued provision of the Services {including without limitation the provision of such
Services itself or procuring the provision of such Services by a third party) or, as the
context may require, the relevant Services, and in the event that the Trust takes any such
Measures:

67.3.1 the SPC shall pay to the Trust on the Trust's first demand (or the Trust may
trezt as a Permitted Dreduction) all rcasonable costs incurred by the Trust in
taking such measures up to the date of a Termination Notice

6732 the SPC shall have no claim against the Trust in respect of any imterference
by the Trust with the performance by the SPC of the relevant Service or
other Service aflecied by the intervention required hy the Trust.

Vaeation of Hospital

On expiry of the Term pursuant to Clause 4.4, the Trust shall vacate the Hospital on the
Date of Expiry otherwise the SPC shall vacate the Hospital (i) within 7 days of the
effectve date of a Termination Notice pursuant to Clause 64.1.2 (ii) within 7 days of
payment in full pursuant to Clauses 66.5 or 70. 10 or (iil} within 7 days of the termination
of the Termn pumuant to Clause 59.7.4.

SPC Equipment

On vacation of the Hospital by the SPC pursuant to Clavse 67.4, the SPC shall not
remove and shall ensure that a Service Provider does not remove from the Hospital, (1)
ary Equipment or (b} items owned or used or intended to be vsed by the SPC or the
Service Provider in the performance of any Services {"Inventory Equipment” which
expression shall not include Leased Equipment, which is provided for in Clause 67.6).
Within 30 days of termination, the Trust will arrange ap inventory of Equipment by a
party approved by the SPC, and failing such approval. within 1 day of notification thercof
by a party neminated pursvant to Clause 69 (Dispute Resolution Procedure). On
completion of the inventory the Trust may purchase all or any of such Inventory
Equipment, al the Written Down Yalue., Ownership in such Inventory Equipment and
others purchased shall pass to the Trust on payment of the Written Down Value, and the
Trust will pay the SPC the vatue of such Inventory Equipment within 30 days of
completion of the inventory. Unwanted Inventory Equipment shall be made available for
collection by the SPC and others within 30 days of completion of the inventory and if rot
removed within 7 days after the Trust has given details of the same to the SPC, may be
sold or destroyed by the Trust at its discretion and the Trust shall be the exclusive agent
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67.6

67.7

678

of the SPC or the Service Provider as appropriate, empowered to sell all Equipment in
the ownership of the SPC or the Service Provider for that purpose.

Leased Equipment

In relation to any Equipment used by the SPC or a Service Provider in the performance
of any Bervice and leased from a third pacty (he SPC shall procure that the Trust shal!
have the following rights on vacation of the Hospilal by the SPC pursuant to Clause 67.4:

67.6.1 a right to use such Equipment (or allow a third party 50 to dao) at the Hospital
for a period of three months following the dare of vacation of the Hospital by
the SPC pursoarit to Clause 67.4 on the same terms and conditions {other
than the payment of any arrears or penalties incurred prior to the dare of
vacation) as emjoyed by the SPC

6762 an option to enter inte a new lease with the lessor of such item of Equipment
for a peried equal to the unexpired term of the existing lease in favour of the
SPC or the Service Provider on the same terms and conditivns as enjoved by
the 3PC. Such aption ghall:

67.6.2.1  be an absolutc right not subject to the consent of the lessor

676272 not be conditional upon the assumption of SI'C’s existing
liabilities under the relevant or any other leasas

67.6.23 e exercisable by the Trust at any time in the three months
following the Date of Eapiry.

Condition of Hospital on Transfer

The SPC warrants and undertakes that on the date of cacly termination of the Term
pursuant to Clauses 63 (SPC Default), 46 (Trust Default) or 70 {Force Majeure} (but nint,
for the avoidance of doubt, at the expiry of the Term) after the Hospital Operations Date,
the Facilities shall be in a condition consistent {subject to any Furce Majeurs) with
performance of the 5PC’s obligations under this Agreement in a maaner prudently
planned to avoid Performance Deductions and Availability Deductions, such that (here
will not be at the date of such early termination, by reason of previous acis or omissions
any imminent likelihood of any Performance Deductions or Availability Reductions
arising out of the Hard FM Scrvices. Where the Trust termminates pursuant to Clause 64,
the Trnust's sole remedy for breach of this Clausc §7.7 shall be to Re-tender the Services
pussuant o Clause 683

Tnspection of Haspilal

687.8.1 In the event of termination pursuant to Clause 65 (Trust Default} or 70
{Force Majeure), the Trust and the SPC shal! jointly appoint an independent
person " Independent Person") agreed by the Trust and the SPC to undertake
an inspection {"Inspection”) of the Huospital {including Equipment). The
Inspection shall 1ake place on 4 dale or dates specified by the Trost within 7
days of notice of tenmination giving at least 5 days’ notice of such [nspection,
and which Inspection shall be, in any event, prior 10 the eantracted date for
payment of compensation (il any} and if the Trust shall not so arrange stch
Inspection the SPC may do so. The Trost and the SPC agree that the
Principal Service Provider may also participate in the appointment of the
Independent Person.
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67.9

67.10

67.8.2 If the Trust and the SPC and if relevant the Principal Service Provider, are
unable to agree on the Independent Person within 14 days of a natice in
wriling from oue party to the other requiring agreement to a specified finn
or individual either may refer the selection of the [ndependent Person to the

Chairman for the time being of the Scottish Branch of the Royal Institution
of Chartered Surveyors,

67.8.3 The Independent Person shall be asked to issue 2 report ("Report”) addressed
to the Trust and the SPC and if relevant the Principal Service Provider,
describing the condition and state of repair of the building and fabric of the
Hospital and utility services within the Hospital and the Cquipment taking
into comsideration the age of the Facilities and the wear and tear namrally
occurring in & hospital similar in age and character to the Hospital and
listing, and costing as envisaged in Clanse 67.8.5 all remedial action and
cepairs {IF any} requised (o ¢nsure thal the undertakings of the SPC set out in
Clanse 67.7 will be satisfied in full.

§7.8.4 The Trust and the SPC agree thai the Report shall be a conclusive statement
of the matters stated within it 2nd shall not be challengeable by either party.

67.8.5 If and to the extent that the Report discloses that SPC is in breach of
Clavse 67.7 the Trust shall be entitled to deduct from compensation pursuant
i Clauses 86,5 (Trust Default) or 70 (Force Majeure) the sums set against
each of the remedial action and repair obligations sel oul in the Report that
has not been camplied with in full.

67.8.6 The Independent Person's fees and charges in undertaking the Inspection am)
preparing the Report shatl be borne by the Trust in the case of rermination
pursuant to Clause 65.2, and bty the Principal Service Provider, the SPC and
the Trust equally in the case of termination purseant to Clause 70.

Consumables etc

Notwilhstanding the foregoing, in circomstances where the Term has ended other than
pursuamt Lo Clause 4.4, the SPC shall nat remove from the Hospital any stocks of
consumzbles (other than perishable items), spare parts or like materials used or intended
t¢ be used in the performance of any Service, nov permit or suffer the stocks and others
e be depleted or held al a level below thai consistently held during the year preceding
the date of vacation (having, regatd to the historical requirements of the Hospital).
Within 30 days of termination, the Trust will arrange a stocktake and valuation by a party
approved by the SPC, and failing such approval within 1 day of notification thereal, by
a party nominated pursuan: to Clause 89 (Dispute Resolution Procedurs). The basis of
the valuation shail be the cost price to the relevant Serviee Provider. On completion of
the stocktake the Trust may purchase all or any of such stock and others, al 3 valuation
determined by the stocktake. Ownership in such stock and others so purchased shall pass
to the Trust on vacation by the SPC, and 1he Trust will pay the SPC (he valug of such
purchased stock and others wichin 30 days of completion ¢f the stocktake., TUnwanted
stock shall be made available for collection by the SPC and others within 30 days of
completion of the stocktake, and if not removed within 7 days after the Trust bas given
details of the same to the SPC. may be sold or destroved by the Trust at its discretion.

No Encumbrances

The Hospital and the Equipment and all assets comprised in either of them which are to
transfer to the Trust at the date of such Termination (or if later the date of payment of
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compensation pursuant to Clauses 66.5 (Compensation on Trust Defanlt) or 70.10
{Compensation on Termination)), shall cransfer free from all charges, morigages, pledges,
licns, encumbrances or other securities in favour of third parties.

68 Payments Following Early Termination

681 Preservation of Funders’ Rights

Upon termination of the Term in accordance with Clause 64 1 [SPC Default) the Trust
agrees that it shall thereafier throughout the Protected Period (but for no longer) pay
the Punders in total the monthly payments ("Funder Payments") calculated in accordance

with Clause 68.2. Mo Funder Payments are due upon termination of the Term pursuant
to Clause 59.7.

68.2 Calculation of Funder Payments
The Funder Paymemnts in a month shall be egual to the lesser of the following;

65.2.1 SPC's debt service and retirement chligations o the Funders wnder the
Financing Documents in that month (incloding any increased amount which
may be payable pursuant to Claase 76.2.2) on the assumption, if not a fact,
that the SPC has complied fully with its obligations under the Financing
Docoments op to the date of early terrnination of the Term pursuant to Clause
64,1 and is complying and will comply in full with its obligations under the
Financing Documents throughout the Protected  Period and  this
notwithstanding that the Ponder Payments may be less than the SPC's actual
debt service and retirement obligations to the Funders under the Financing
Documents in thal month

5822 the Unitary Charpe that would have been payable in that month had the Term
not been terminated pursuant to Clause 64.1 less the Re-tendered Service
Cost {as defined below) Tor that month.

68.3 Re-tendering Services

68.3.1 LUpon lawtul early rermination of the Term by the Trust pursuant to Clause
84.1 the Trust shall be entitled to re-tender the Services ("the Re-tender™} in
order 0 establish the Re-tendered Service Cost (as defined below),

68.32 The Trust shall conduct the Re-tendar as it sees fit but subject to the
following:

68.3.2.1  the Trust may invite tenders £or each of the Setvices separalely
or together or in any composition it chooses and the Trust shall
diligently initiate and carry through a process Lo award a new
comtract (or contracis} for the Services

68322  the Trust shall not include in the Re-tender services which are
not inciuded within the Services

68.3.2.3  the Specifications against which tenders for the Services will be
sought will be generally in accordance with their respective
specification as at the date of termination provided that the Trust
miay make minor and incidental changes as it sees fit bot not so
as to malerially increase the cost of providing those Services
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68.3.3

68.3.4

68.3.5

6830

68.3.7
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68.3.2.4  if the Trust reasonably considers that new capital investment is
required in the building and fabric of the Hospital or the utility
services at the Hospital or the Relevant Equipment in use at the
Hospital or Relevant Equipment reguirces to be replaced in each
case in order W bring it into conformance with the requirements
specified in Clause 67.7 (whether or no! il applies) i shall be
entitled to specify that such capital investment be made by the
bidder to whom the coniract is awarded as a condition of the
award of the contract

68.3.2.5  the Trust shal) comply with the provisions of the Public Services
Coniraces Repulations 1993 or the Public Works Centracs
Regulations 1991 as appropriate.

‘The Trust shall award contracts for the provision of the Services on the Re-
tender to the bidder(s) proposing the most economically advantageous
tender(s) to the Trust (on evaluation criteria ro be decided by the Trust) as
that termn is defined in the Public Services Contracts Regolations 1993 or the
Public Works Coniracts Repgulations 1991 as applicable.

The Trust shall be free o award contracts for the provision of the Services
upon the Re-tender for such durations as it sees fir, If any vontracts awarded
under the Re-tender cxpire or terminate for whatever reason prior to the
Expiry Date the Trust shall be entitled to invite tenders for the relevant
Services ar thai time and the provisions of this Clanse 68.3 shall apply to
such invitalion to tender as if it were part of the Re-tender and such
invitations 1o tender shall be deemed (o fall within the definition of Be-tender
for the purpuses of this Clause 68,

The “Re-tendered Service Cost™ for a month shail be caleulated as follows:

68.3.5.1 in period prior 1o award of comtracts under the Re-tender the
charges payable by the Trust in the televant month in procuring
the Services for such mnterimy period or the reasomable costs of
providing such Services itself in such interim period

68.3.5.2  where a contract for one or more of the Services awarded under
the Re-tender is in forcoe the charges payable by the Trust under
that cantract in the relevant month plus, where a contract for one
or more of the Services awarded under the Re-tender is not in
force for whatever reason, the charges payable by the Trust in
the relevant month in procuring the relevant Services for such
interim period or the reasonable costs of providing such Services
itself in such interim period.

The Funder Payments shall he payable by the Trust at the cnd of the calendar
manth following the memth for which payment is due and shall be ettected
by electronic (ransler of s and shall be paid to the Apent but following
the award by the Trust of a4 contract or contract for all the Services ona Re-
tender, Funder Payments shall be payabie, by the Trust on the last day of the
calendar month foliowing (he relevant Monthly Reparting Period.

At the same time as remitting the Funder Payments the Trost shall send a
report to the Agent setting out the Re-tendered Service Cost and its
breakdown for the relevant month.
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SECTION 91 GENERAL
69 Dispute Resolution Procedute

691 Escalation Frocedure

I the event of any dispute, difference or question of interprutation atising between the
parties, neither party shall commence any proceedings ot refer the rnatter to any Gxpent
pursuant to Clause 6.2 util, unless stated (o the contrary by this Agreement, the
escalation procedure set out below has been fully exercised unless the pany seeking
resplution has a need to take such steps in order to protect the undertaking or 10 protect
or preserve any right of action it may bave. The escalation procedure is (hat:

69.1.1 day 1o day minor matters in respect of a purticular Service shall be discussed
between the relevamt Trast Works Representative, Trust Service
Reprasencative as the case may be and the relevant Provider Service Manager

69.1.2 in the case of mare important matiers or if resolution cannot e achieved at
this level then:

69.1.3 the matter shall be discussed between the Trust Representative and the SPC
Contract Manager

65914 if resolution is not achieved within 2 days of commencement of such
discussions {or such other period as the Trust Representative and the SPC
Contract Manager shall agroe) then the matier shall escalate through the
following levels of authority with the same maximom time intervals:

SPC Trust
1. Liaison Commities Liaison Committee
2. Chuef Executive Chief Executive

69.1.5 The parties shall seek amicable solutions within this procedure and shall seek
to resolve any dispute as svon as is practicable and in a time frame which
recognises the serigusness (or otherwise) of the matier in question on the
business or undertaking of each party. Where the Trust Representative or the
SPC Contract Manager is unavailable to attend a meeting the relevant party
shall ensure that a deputy shail be appointed and attend the meeting on his
behalf

69.1.6 in addition. and without prejudice to the foregoing, at any time afler the
referral of any dispute to the Chief Kxecuiives of the SPC and the Trust,
either party may require the dispute to be sent t¢ an alterpative dispute
resolution meditation procedure through the Centre for Dispute Resolution

69.1.7 if the partics faill to agree terms of settlement within 14 days of the
commencement of the alternative dispute resolution procedure or such
extended period as may be agreed between them then the dispute or
difference may be referred to an eapert in accordance with Clause 69.2. The
commencerngnt of the alternative dispute resolution procedure s hereby
defined a5 apy requisition made pursuant to Clause 69.1.6

69.1.8 performance of this Agreement shall not be affected by nor stop duting any
consultation pursuant to this Clause 69,
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652

09.3

0.4

Reference to an Expert

Any dispute, difference or question of interpretation of a technical narure including as to
contenr, quality of any calculation, associated with the Trust Requirements, the Services,
the Unitary Charge or extensions of time and any dispute over the amount of any
payment due to any party or as to the cause or applicability of any deduction from the
Unitary Charge, arising in connection with the PFI Documents, any issue as to whether
a party is acting reasonably in the context of 2 provision of the PFT Documents which
expressly requires it S0 to act or any issue in which it is exprassly stated in the PFI
Documents (hat the Dispute Resolution Procedure is applicable may be referred by either
patty, on notice thereof in writing to the other party, for determination to a person with
appropriate expertise agreed by the parties or, failing apreement within 3 calendar days
of the date of such notice, a person with appropriate expertise to be appointed at the
request of either party by the Relevam Appointor or his nomines.

Expedited Interim Finding

In relation to any disputc over the amount of any payment duc or as to the cause or
mapplicability of any deduetion fram the Unitary Charge the partics agree that if, for any
reasor, the dispute has not been resolved within 7 days, the matter may forthwith, on
demamd by either pany, be referred (0 an Expert pursuant to Clause 69.2 for a
preliminary finding to be made on an expedited basis, as follows:

69.3.1 if the parties cannot within 1 day agree the idemity of the Expert then he
shall be appointed in zccordance with Clause 6%.4.2

69,32 each party shall submit representations (o the Expent within 2 Business Days
of his appointment with a view to the Expert making a preliminary finding
within a further 2 Business Days of receipt of such evidence.

The procedure set out in this Clause 69.3 is withowt prejudice to the rights and remedies
of the parties unider the rest of this Clause 89 or the gther provisions of this Agreement
{any or all of which may be pursued in conjunction with this Clause 69.3). The parties
agree, however, to abide by any preliminary finding of the Expert pursuant to this Clause
9.3 and make necessary payments accordingly or take other action required forthwith
on the Expert making his prelizninary finding {pending any further resolution under this
Clause 69 and without prejudice to cither party’s right to receive an adjusting payment
or compensation if any further and different resolution to the dispuwte is reached pursuant
to this Clause 64),

Relevant Appointor

For the purposes of this Clause fhe Relevant Appointor is the President for the time being
of the Law Sociery of Scotland unless:

6041 the malter to be determined relates to a determination of the costs incurred
or to be incurred by (he SPC in effecting a Change to the Facilities or an
Extension of Timne in which case the Relevam Appointor 1y the Chaitman for
the time being of the Scottish Branch of the Royal Institution of Chartered
Surveyors

642 the matter relates o the mathematical recaleunlation of the Unitary Charge in
which case the Relevant Appointor is the President for the ime being of the
[nstitute of Chantersd Accountanis in Scotland.
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695 Replacement Expert

If the Exgert is unable or unwilling to complete the reference, a replacement expert shall
be appoinied by the parties, or if the parties cannot agree oo 2 replacement expert within

3 calendar days of a request to do su by one of the parties, by the Relevant Appointor ot
hiz nominee.

89.6 Termms of Reference of the Expert

The terms of reference of the Expert shall be agreed between the parties o in the absence
of agreement stipulated by the Relevant Appointer incorporate the following:

69.6.1 the investigation shall be conducted according 1o procedures established by
the Expert after his appointment. Procedural dirsctions agreed by the parties,
and communicated 10 him within 7 calendar days of his appointment, shall be
incorporated therein

689.6.2 the Expert shall act as an expert, not as an arbiter

69.0.3 each party shall have the right to submit representations to the Expert and
shall at the same time subrnit 2 copy to the other party. The Expert, having
received such ropresentations, shall be entitled 1o act on his own opinien but
may make his own investigations should he deem it necessary and may
tequire oral reprasentations to he made to him. Further, the Expert may seek
professional advice at any stage during the process as he thinks fit

$9.6.4 the parties shall submit any information relevant to the reference of whatever
nature, inchiding information recorded on magnetic media and any
mfarmation the parties may desigoale as confidential, that is requested by the
Expert to enahle him to understand the issue w0 be determined and the parties’
representaiions io respect of it. The parties shall also authorise third pariies
(o produce such information as necessary

69.6.5 the decizion {"Decision™) of lhe Expen shall be communicated in writing to
the parties with a full explanation ol its basis. The Decision shall not be
final and binding on the parties unless:

69.6.5.1 they shall previously {or subsequently} otherwise agree or
69.6.5.2  this Agreement states that it is or

69.6.5.3  neither party issues and serves lepal proceedings within 90
calendar days after the daie the Decision it communicated to the
parties, but the Decision and all proceedings leading to this
Decision and information provided in the course thereof shall be
admissible in evidence in any legal proceedings

89.6.6 the Lxpert shall be entitled to include in his Decision actions required by one
or bath parties, including payment of any sum by way of a valuation ot
compensation provided for under the Agreement.  Such actions shall
commence and be completed according to periods specified by the Expert for
such purpase in the notification of the Decision 1 the parties. In the case of
a payment, if such payment is delayed beyond the specified period, the
Expert shall be ¢ntitled to award interest to the party receiving such payment,
at the Overdue [nterest Rate
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683

69.8

529

£9.10

6%.6.7 the Expert shall undertaks to each of the parties not to disclose any
information obkained o relation to the reference. its occurrence and the
decision resulting from it to any person other than the parties without their
written permission and further shall underiake not to disclose any information
submitted to him by the parties desipnated as confidential to any person,
including the other party, without the consent of the owning party and

6%.6.8 the Expert shall not be liable for any claim relatng to his conduet in
connection with this procedure except in the case of wilful misconduct.

Pre-emplive Settlement

At any lime prior to the Decision heing communicated to the parties, they may agree a
settlement of the dispuie or difference referred 1o the Expert. Tn such event, the Expert
shall be entitled to recover from the parties fees in cespect of time already spent on the
reference and all reasonable expenses incarred in relation to it

Confidentiality

Without prejudice to Clause 69.6.5.3, the parties shall treat as vonfidential, in accordance
with the provisions of Clause 74 information obtained in rclation to the reference, its
accurrence and the Decision resulting from it

Expert’s Costs, Frees and Expenses efc

69.9.1 The Expert shall be entitled to fees as set Que in the agreement between the
partics and the Expert and to reasonable expenses. Such fees shall be paid
in such shares as the Expert shall determine (in which respect his Decision
shail be final 2nd binding} and

69.9.2 the Expert may determine an amount of costs incurred by a patty in respect
of the reference, which are to be recovered from the other party and if so
determined, e shall notify the parties of such costs in his Decision,

Applicability

If, following notification by a party (o the other party of its intention to refer any dispute,
difference or questions of interpretation to an Expert for resolution, the parties are unable
to apree within 7 days of such notice the applicability of the Dispute Resoluticn
Procedute on the grounds specified in Clause £9.2, they shall refer w the President for
the time being of the Law Society of Scotland or his nominee wheo shall decide whether
the Dispute Resolution Procedure is applicable pursuant to the provisions of Clause 69.2
and which Expert is appropriate to the Dispute.

T0 Force Majcure

0.1

Effect on Obligations

Neither party shall be in breach of an obligation or warranty under the PFI Documents
and neither party shall have any claim for indemnity ot any other remedy (o the extent
that a party is unable to perform that obligation in whole or in part by reason of a Force
Majeurs Event. In the event of any conflict between this Clause and any other provisions
of the PET Docoments, this Clause shall prevail.
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70.2

70.3

70.4

705

Motice and Mitigation

[¥ either Party shall seek to rely on this Clause 70, it shall as soon as practicable give
notice to the other Party with full particulars, to the extent known by such party at such
time, of the act or matter claimed as a Force Majeure Event, Such Parly shall, to the
extent which can be reasonably determined ar the time of such notice, include in such
notice a preliminary estimate of the obligations affected and, the period of time that the
affected Party will be unable, to the extent known by such party at such Lime, to perform
such obligations. When appropriate or when reasonably requested to do so by the other
Party the affected Party shall provide further notices 1o the other Party more fuily
describing the Force Majeure Event and its cause or causes and elfects and providing or
updating information relating to the cfforts of the affected Pany to avoid andfor o
muitigate the effects thereof and estimates, to the extent practicable, of the time that the
affected Party rcasonably expects it will be unable to carry out any of ifs affecied
obligations duc to the Force Majeure Event. The affected Party shall provide. prompily
on becoming awarc thereof, notice to the other Panty of, with respect to an ongoing Foree
Majeure Lvent, the cessation of the Force Majeure Event and its ability 1o recommence
performance of its obligations under this Agreement. The affected Party shall take all
reasonable steps o remedy any failure fo perform its obligations and shall negetiate in
good faith with the other Party to mitigale the effects of a Force Majewre Event. Eoth
the affected Party and the other Party will share equally any reasonable costs incurred in
remedying or mitigacing the effects of the Force Majeure Event, provided that the Trust
relains the right at all times (where it is the other Panty) to refuse o share such costs by
written notice, where it congiders these costs to be unreasonable. Where the Trust (as
the other Party) so refuses by written notice the to SPC 10 share such costs of remedy or
mitigation, the SPC will not be obliged 10 incur significane cost in providing a remedy
or mitigating such Fotce Majeure Event,

Continuing Provision of Services

On the occurrence of a Foree Majeure Event the Trust and the 5PC shall negotiate in
good faith with a view to restructuring arrangements to ensure the continued provision
of Services.

Cessation of Unitary Charge

Tf a Force Majeure Event occurs at the Hospital which sesulis in the Trust being unable
to use a substantial part of the Hospital, the Trout way, on written notice 1o the SPC
release the SPC from the cblipation o provide all Services and the Trust shall then on
ceasing 1o use the Services, cease to be liable to pay the Unitary Charge for so long as
the Force Majeure Event continues.

Partial Pecformance

If & Porce: Majeure Event occurs which results in the SPC being unable to provide any
part of the Services but so that the SPC is able to provide and the Trust is able to benefit
from one or mora of the Services or pan thereof, the SPC will {onless the Trust gives
notice to the SPC purtvant to Clause 70.4 that it is ceasing to requite any further
Service), continue to perform the Services or pan thereof unaffected by a Foree Majeure
Event and the Trust will remain hable to pay the elements of the Unitary Charge which
are attributable o the Services which the SPC continves to provide in accordance with
the terms of this Agreement. If the Trust, as a result of Force Majeure, vses the
Facilities and obtains Services from someone gther than the SPC, the Trust shall continue
o pay to the SPC the Unitary Charge in respect of such Services and Facilitics, but shall
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be entitled to deduct from such element of the Unitary Charge as a Permitted Deduction
s vost of acquiring such Service from such other person.

Mo Increased Cost to Trust

No Force Majeure Event will justify any increasc in the cost of the Services or any of
them unless agreed by the Trust pursuant to Clause 70,2, The cost to the Trust of any
of the Services which continue to be performed pursuant to Clause 70.5 unaffected by a
Force Majeure Event shall not be greater than the cost of such Service as a component
of the Unitary Charge immediately prior to the occurrence of 2 Force Majeure Fvent.
Without prejudice to Clause 7.2, notwithstanding that a Party may be temporarily
released from its obligations hercunder by reason of a Force Majeure Event, no such

Force Majeure Event shall entitle the SPC (directly or indirectly) to an increase in the
Unitasy Charge.

Consequences of a Force Majeure Event

So long as the affected Party has in all material respects since the occurrence of the Force

Majeure Event complied with the obligations of cthis Clause 70 and continues so (o
comply, then:

T0.7.1 thie affecied Party shall nou be liable for any fzilure or delay in periorming
its obligations under or pursuant to this Agreement during the exislence of
such Force Majeure Event nor shall any Performance Failure Points accrue
in relation to any affected Service or Availability or other deduction be made
as a result thereof

70.7.2 any perfermance deadline that the affected Party 1s obligated 1o mest vnder
this Agreement shall be extended on a day tor day basis, provided howeover
that ne relief including the extension of performance deadlines shall be
pranted to the affected Party pursuant to this Clause to the extent that such
failure or delay would have nevertheless been experienced by the affected
Party had the Force Majeure Event not occurred

70.7.3 the Term shall be extended day for day by the lengih of time during which
the Force Majeure Event has effect

70.7.4 the Unitary Charge payable for such extended period shall be the Unitary
Charge applying on what would have been the Primary Pericd Expiry Date,
but for the occurrence of Force Majeure Events, as adjusted for inflation
pursuant to paragraph 4 of Pare 1A,

Third Party Performuance

Insofar as restruclured zrrangements canoot be reached between the Trust and the SPC
pursuant to Clauses 70.2, 70.3 and 70.5, if the SPC is the pany affected by the Force
Majeure Event, the Trust may obeain the affected Services from any third party (at the
Trust's own cost) until the SPC resumes the provision of the affected Services. The SPC
shall provide reasonable assistance and information to any such third party for such third
pary to provide the affected Services {and shall procuce like co-operation from each
velevamt Service FProvider), The Trust shall ceitmburse the SPC and SPC Si1aff in respect
of any Claims ot reasonable costs suffered by them 93 a result of the provision of such
Service by any such third party.
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709 Option t¢ Terminate

If any Force Majeure Event has effect for more than 180 days or the aggregate number
of days during which Force Majeure Events subsist is mare than 130 days in any period
of 18 months, either Party may terminate the Project Docurents to which it is a parly
by giving the other one month's notice in writing.

70,10 Compensation on Termination

It the Project Documents are terminated pursuant (o Clause 70.9 the Trust shall pay to
the SPC compensation calculated as the aggregate of:

{i} the Senior Debi

{ii) Residual Yalue discounted at a real rate of 6%

fiis) Subardinated Drebt plus accried inerest

fiv) Equity [nvestment

(v) any unpaid Unitary Charge or other sums due by the Trust to the SPC
purseant to the Project Documents

(vi) Break Costs

{vii} the costs reasonably incurred by the SPC (including the reasonable costs of
its professional advisers) in connection with such termination

fvidi} any other valid Claim against the SPC arising feom such termination pursuant
to Clause 70.9

(ix) the cost reasonably incurred by the SPC in werminating any subconiract

(x) ameounts under Clause 58,10

to the extent that such sutns have not been reeovered from other scurces caleulated, in
the case of costs specified in (viil) and (ix), not later than one month after termdnation,
such payment to be made together with interest at the Owverdue Interest Rate thereon up
to the date of payment in full, which shall be paid as seon a5 practicable and in any event
not later than 30 days after such termination and the Cecupational Sublease shall
terminate immediately prior to payment in full. Ou payment in full, the SPC shall assign
to the Trust the henefit of any outstanding insorance claim for material damage or
construction all risks, as identified in Pact 9. d

011 The Trust will co-operate with the SPC in structuring such method of payment of
compensation payable under Clawse 70.10 with a view to minimising any potential for
adverse congequences to the SPC from receipt of such compensation, including inter alia
making compensation payments to the SPC Funders.

70.12 Acguisition of Assets
The payment referred o in Clause 70,10 will be applied as follows:

700121 first, in acquiring from the SPC the Ground Lease for an amount which is
equal to the sum of (3) the indexed base cost of the same and (b} the then tax
written down value of any industrial buildings and structures situated on land
which is the subject of the Ground Lease {and the parties agree that the
amount in (b} shall be apportioned to such industrial buildings and structures)

70.12.2  second, in applying the balance (if any, and the sum of £1 if not, but subject
in any event to a maximum equal to the tax written down valoe, or carrying
value for trading assets, of the same) in purchasing from the SPC all
moveable plant and machinery, held for the purposes of the Mew Build
Hospital; and
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73

70.12.3 third, in paying the balance {if any) 10 the SPC as compensation for any
future income foregene in consequence of the early termination of this
Apreement

but the aggregate amount under this Clause 7012 shall not excesl the total amount
pavable pursuanc to Clause 70,10

Relief Events

On the occurrence of a Relief Event, the provisions of Clause 70 shali have effect mutatis mutandis
as if 2 Force Majeure Event had occurred, save that:

1.1 if the Relief Event occurs priar ¢o the Hospital Operations Date, the Time for Hospial
Completion shall be delayed amd the Term exiended, day for day pursoant to
Clause 7.7.3 (and the provisions of Clause 70.7.4 shail apply), and there shall be no
Oppatiaity o terminale pursuant (o Clause 70.9 {gxcept where the Relief Event occurs
Tor 250 days in aggregate at any time prior 10 the Hospital Cperations Date, in which
vuse the pariies shall have the opportunity o terminate pursuant to Clause 70. 10, and, for
the avoidance of doubt, the provisions of Clause 70. 10 shall apply, mutatis mucandig) and

71.2 if the Relief Event occurs on or after the Hospital Operations Date, the Unitary Charge
shall continue to be payable (unless payment would cease or reduce for any other ceason
pursuant heteto), Availability Deductions and Performance Deductions shall not apply
{nnless they would nevertheless apply for any other reason pursuant hereto), thers shall
b¢ no opportunily to terminate pursuant to Clause 70.9 and there shall be ne day for day
cxtension to the Teom pursuant o Clause 70.7.3,

Wlegality & Unenferceability

If at any time any of the Project Documents are o become illegal or unenforeeable in whole or in
patt then the parties shall consult in good faith for up to 30 days in an attempt to restructure the
Project Documents t0 overcome the illegality or unenforceability.  Tf the parties are unable 10
restructure the Project Documents within such period and it is unlawful or impractical for either party
o continng to perform Us material obligations hereunder, then either party may give notice 10
terminale the Project Documents and any connected agreements entered into between the Truest and
the SFC on & mintmum of 7 days notice in writing whereupen the provisions of Classes 70,10, 70.11
and 70,12 shall apply mutalis mutandis. For the avoidance of doubt, this clause shall have no
application to the circurnstances specified in any of the Trust Events of Default,

Limitation of Righis and Liabikities
FEN The parties acknowiedpe and apree that on and afier the Hospital Operations Date

73.1.1 Meither party shall have any right or remedy against the other in respect of
the deyign, standard amd availability of Facllities or the standurd or
pettormance of Services {collectively herginatier referred to as the "Limited
Recourse (bligations™) other than as expressly contained in the Availability
Regime and the Performance Regimes respectively {(which regimes contain
the entire rights and remedies of the partics applicable in cespect thereod).

7312 Withour prejudics ko the generality of Clause 73.1.1, no rights or remedics
shall arise in contract or in damages or at law or by way of indermnity or in
respect of ary miscepresentation or breach of warranty, in each case n
respect of the Limited Recourse Obligations other than as expressly contained
in the Availability Regime and Performance Regimes respectively {and 1o che
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7313

extent that any such rights or remedies would utherwise arise they are hercby
walyed).

The Trust’s rights and remedies (0 miake recourse in respect of the Limited
Recourse Ohligations pursuant to any cellateral warranty, or any puarantee,
indemmity, hond or other surety provided by any third party in respect of the
Limited Recourse Oblipations shiall be subject to the provisions of thiz Clause
73 (as il the same were set out therein mutatis mutandis)

provided always that nothing contained in this Clause 73 shall prejudice

(a)

{0}

(c)

{d

(e}

73.2 73.2.1

7322
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the Trust’s right (o rerminate this Agreement purseant te Clause 641 for an
SPC Event of Default or the SPC’s right to terminate this Agreement
pursuant to Clause 66.2 for @ Trust Event of Default or gither party's right
o terminate pursuant 1o Claose 70.9

the rights of the Trust under either the Trust Dirsct Sgreement or the
Services Direct Apreement

any lnsurances laken out by ¢ither party in respect of the Limited Recourse
COhbligations

the rights of the Trust expressiy set out in:

Clause 5 (5PC Warrantics)

Clause 2.1 {Siaff & Visitor Carering)

Clause 21.1.2 (Damages for Late Completion)
Clause 23.2 (Rectification of Defecrs)

Clause 23A (Energy Bificiency)

Clavse 243 (Damges lur Failure to Supply Manuals elc)
Clause 369 (Emergency)

Clause 43.1 (Starutory Breach)

Clanse 50.2.5 (Failure to Change Damages)
Clause 60.2 (SPC Indemmnities)

Clause 7.7 (Condition of Hospital on Transfzr)

the tights of the SPC expressly set our it

Clause 59,7 (Application of Proceeds)
Clause 60,3 {Trust Indemnities)

The Trust’s right pursuznt 1o Clause 14 shall not be limited by Clause 73 in
respect of any part or parts of the New Build Hospital winch was not
Available on certification of the New Build Hospital on the Hospital
Cperations Date pursuant to Clause 21.3 and in respect of any such part or
parts shall continue not to be so limited until such time as such part or parts
tespactively become Available, whereupon the limitatiens in Clause 73.1 shall
apply.

Without prejudice to the provisions of Clause 73.2.1, the rights of the Trost
in respect of any breach of any express or implied design or build warraney
at the Hospital Operations Date {whether or not known or manifest at such
time) shall cease as from the Hospital Qperations Date, bat shall revive on
termination pursnant to Clause 64.1, 66.2 and 70.9.
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75

In the event of any conflict between this provision and any other provision in this
Agreement or any other Project Dovument, this provision shall prevail.

Confidentiality

74.1 Non-Disclosure

Each parly shall ensure that all Confidential Information which is supplied to it by the
other party or otherwise becomes available to it shall be treated as confidential.
Confidential Information shall not be disclosed or revealed except as required by law or
1o Funders or s required for the purposes of the Finance Documents or to such third

parties as the parties may agree. The provisions of this Clause 74 shall not apply to any
inforrnation which is in the public domain.

74.2 Use

Without prejudice to the Contractor™s obligations in Clause 74,1, the SO further
undertakes that any medical records in the possession, custody or control of the SPC or
in the possesston, cnstody or control of any party under the 3PC's control shall be used
for the sple purpose of the execution of obligations arising hereunder.

T4.3 Precautions

The SPC shall take all necessary precautions to ensure that all Confidential Tnformation

is treated as confidential and not disclosed or revealed other than in agcordance with the
terms of this Agreement.

T4.4 Employees eic

A disclosure or cevelation of Confidential Tiforuation ry au eiployee, consultant or sub-
contractor of the SPC or the Trust shall be deemed to be a disclosure or revelation of
Confidential Information by the SPC or the Trust as the case may be.

74.5 Data Protection Act Compliance

The $PC warrants that it will duly observe all of 115 obligations under the Data Protection
Act 1984 which arise in connection with this Agreement,

46 No Annonncements

Except with the written consent of the Trust, the SPC shall not make any press
announcement or publicise this Agréement in any way.

No Cormuption

If the SPC itself {hut not any servants, sub-contractors, ot emiployees i each case acling without
authority) has, or at any time shall have, done any of the forbidden acts mentioned below, the Trost
may on 2 Serious Breach, in serious cases, terminate this Agresment and/or recover from the SPC
the amount of any lass resulting from such termination or, il in the opinion of the Teest, at all times
acting reasonably and not vexatiously, such corrapt act is of 2 less serious nature, the SPC will incur
a reduction in the Unitary Charge for one month of £2,500 for each such act which sum shall be a
Permitied Deduction. The forbidden aces are:

75.1 offering or giving 10 any person any gift or consideration of any kind as an inducement
or réward for Joing or for forbearing to do, or for having done or for having forborne
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te do, any act in relation to the obtaining, execution or cacrying into effect of this or any
other Agreement with the Trust or for showing or for forbearing to show any faveur or
disfavour to any person in relation to this or any other Agreement with the Trust

75.2 the commitment of any offence under the Prevention of Corruption Acts 1889-1916 or
the giving of any foc or reward to any officer of the Trust which siall have beun exacted
or accepted by such officer under colour of his office ot employmem and is otherwise
than such officer’s proper remuneration

76 Taxes

6.1 VAT

76.1.1 All amounts payable by either pudy under the PFI Documents are expressed
exclusive of any VAT properly payable o respect of the supplies to which
they relate,

76.1.2 Each party shall in addition forthwith pay to the other party an amount equal
to any VAT properly payable by that panty in respect of any supply received
under the terms of the PFI Documents, provided that it shall first have
received from the other party a valid tax invoice in respect of that supply
which complies with the requirements of YAT Regulations 1995 Part IH. In
the event of any conflict with the application of the definition of Relevam Tax
Law, this Clause 76 shall prevail.

76.1.3 The 5PC hereby undertakes o the Trust that in the event that any VAT 1s
payable by the SPC in advance of the due dare for payment by the Trust for
the service in question. by virnee of Statuory Instrument 1997/2887, the 3PC
will not raise an invoice against the Trust for payment without baving first
received a letter from HM Customs & Excise confirming that such a charge
te VAT would be applied to all hospital procurements made under the Private
Finance Initiative where the contracmual terms are substantally similar.

76.2 Deductions from Payments

76.2.1 All sums payable by either party o the other under the PFI Docuoments shall,
subject o the rights of the Trust pursnant to Clause 8.9, be paid free and
clear of all deductions or withhaldings whatsoever in respect of taxation, save
as may be required by law.

76.2.2 If the Trust is so reqguired o make any withholding or deduction in respedt
of (1) any interest payable at the Overdue Interest Rate or any interest element
of Senior Debt payable pursuant to Clauses 86.5, 68.2.1 or 70,10 {but net
otherwise) or {ii) any payment, as a consequence of the matters specified in
item (v) of the definition of Change of Law, the sum due from the Trust will
be increased to the extent necessary to ensure that, after the making of such
withhelding or deduction, the SPC receives a net sum equal to the amount
which it would have received had no such deduction or withhalding been
made, and the Trust will promptly deliver w the SPC any receipts,
certificates or other proof evidencing the amount (if any} pald or payable in
respect of any such deduction or withholding as referred to above
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763 Tax Credits

7631 if the SPC receives the benefit of a tax credit or an allowance resultitg from
au additional amount paid by the Trust under sub clause 76.2.2 above, it
shall {if it can do so without prejudice to the retention of such benefit) pay
to the Trust such part of that benefit as will leave it (after such payment) in
no more and no less favourable a position than it would have been in if no
additional amount has been required to be paid, and

76.3.2 the SPC shall use reasonable endeavours to obtain the benefit of any such tax
credit provided that it can do so without prejudice o its tax affairs.

Costs and Expenscs

Each party shall be respansible: for paving its own costs and expenses in relation to the preparation,
execution and implementation of this Agreement, except where expressly provided to the contrary and
cxeept tor any award of costs or cxpenses by a compelent court.

Restrictive Trade Practices Act

Any provision of this Agreement or any agreement or arrangement of which it forms part which is
subject to registration under the Restrictive Trade Practices Act 1976 shall not take effect until the

date after particulars have been furnished to the Director General of Fair Trading pursuant to Section
23 of that Act.

Severability

If any provision in this Aprcement shall be or become illegal, invalid or unentorceable, the
effectiveness of the remaining provisions of this Agreement shall not be prejudiced or impaired.

Amendments

No amendments to any part of the PEL Documents shall be binding unless in writing and presumed
urder Scetion 3 of the Reguirements of Writing (Scotland) Act 1995 to have been granted by the
Trost atd the SPC, except Changes made in accordance with the Change Control Procedure.

Third Party Beneficiaries

This Agreement, the Ground Lease and the Gecupational Sublease shall not confer any rights of suil
of action whatsoever on any third parry.

Waiver

Any [ailure of or delay by either party in relation to the exercise of its rights under this Agreement
shall not constitute a walver of such rights and any waiver in respect of one act or omission shall not
UpeIdle 4 4 waiver in respect of any other or furure acts or omissions.

Entire Agreement

This Agreement, the Ground Lease and the Ogcupational Sublease (topether with any document
described as a "Completion Side Docwment' and signed by both parties) constitute the entire
understanding between the parfies in relation to their subject matter and replace in its entirely any
statement, correspondence, representation or warranty expressed or implied by or on behalf of either
party priar to the date of this Agreement.
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34 Set OFF

Whenever, pursuant (o the terms of this Agreement, any sum of money is payable by or recoverable
from the SPC and due to the Trust as 2 Permitted Deduction then the Trust may deduct or set-off the

amount of such sum from any sum then due or which at any fime thereafter may become dug from
the Trost to the SPC under this Agreement.

B5 Natices

83.1

R5.2

Any notice or communication {including the communication of a Deciston) which is given
under this Agreement shall be given in writing. Any notice given under or in connection
with this Agreement shall be regarded as properly served when:

83,11 in the vase of a notice to the SPC, it is delivered by hand or by post to the
SPC at Tempsford Hall, Sandy, or if it is semt by fax to a published fax
numbet of the SPC {presently 01767 641738) marked for the aention of the
Company Secretary o

85.1.2 in the case of a notice to the Trust, if it is delivered by hand or by post o the
address stated in this Agreement or if it is sent by fax to 3 published fax
number of the Trust {prescithy U355 572712) marked tor the attention of the
Trust Representative for the time being by pame.

Provided that if the day of service is not a Business Day or service takes place after 5 pm
on a Business Day {or after 4,30 pm on a Friday) then the notce shall be deemed 1o be
served on the following business day.

RG Governing Law and Jurisdiction

Bo.1

fo.2

Governing Law

This Agreement shall be governed by and interpreted in accordance with the laws of
Scotland.

Jurisdiction

The parties hereby agree that any proceedings to be raised by either or both parties will
be as a commercial action (2= defined in Chapter 47 of The Rules of the Court of Session)
under the jurisdiction of the Court of Session in Scotland wnless (i} the parties agree
otherwise or (ii} any such proceedings are rejected by such Count, in which case the
parties agree to submit themselves to the non-exclusive jurisdiction of the Court of
Session in Scotland,
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&7 Registration

The parties hercto consent to registration hereof for preservation: IN WITNESS WHEREOF these
presents consisting of this and the 146 preceding pages together with the Scheduie and Plans { wf~

annexed, are executed as foilows: N ( (_\@

SIGNED for and on behalf of

THE HAIRMYRES AND STONEHOUSE HOSPITALS NATIQNAL HEALTH SERVICE TRUST

A

al Lo IO .y 6@/ 4 %;3
on 20 M AR 199 /
by ALLAM KLIPATRIL SHRVMIEG, - % &&m& .

OHIED Crtounve  Brd  PETER HALA CHER,
DRETT S AF  FAANLE AMD wITORYA T3k

............................... ‘ Ulmgss
SIGNED for and on behalf of
1 DG LIMITEE

2 Loesb ona
on 2t WIPYZLH 19594

by Gererl BARNED A
TivriH ¢ £ eHall PoARLN

CERTIFIED TRUE COPY

Thaodae Aoddam],
THEODORE GODDARD

50 ALDERSGATE STRE
LONDON EC14 4E.) EY
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